3-9-93 
Vol.  58 


No.  44 


Tuesday 
March  9, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 
(ISSN  0097-6326) 


DIGIT  4S106 

Ft  FR  SERIA300S  NOV  93  R 
SERIALS  PROCESSING 
UNIV  filCROFILMS  INTL 
300  N  ZEEB  RO 
ANN  ARBOR  MI  48 106 


Pa0M  t2M7-‘l3taa 


March  9,  1993 


II 


Federal  Register  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  mal^ng 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  ffle  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  imder  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  F^eral  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subscriptions: 

Paper  or  flche 
Magnetic  tapes 

Problems  with  public  subscriptions 
Single  copiesA>ack  copies: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  single  copies 


202-783-3238 

512-1530 

512-2303 


783-3238 

512-1530 

512-2457 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


NEW  YORK,  NY 

WHEN:  March  26.  at  12:30  pm 

WHERE:  26. Federal  Plaza 

Conference  Room  305C 
New  York.  NY 

RESERVATIONS:  Federal  Information  Center 
1-800-347-1997 


LOS  ANGELES,  CA 

WHEN:  March  31,  at  9:00  am 

WHERE:  300  North  Los  Angeles  Street 

Conference  Room  8041 
Los  Angeles,  CA 

RESERVATIONS:  Federal  Information  Center 
1-800-726-4995 


INDEPENDENCE,  MO 

WHEN:  April  27,  at  9:30  am 

WHERE:  Hjury  S.  Truman  Library 

U.S.  Highway  24  and  Delaware  St. 
Multipurpose  Room 
Independence,  MO 

RESERVATIONS:  Federal  Information  Center 
1-800-735-8004  or 

1-800-366-2998  for  the  St.  Louis  area. 


FEDERAL  AGENQES 


Subscriptions: 

Paper  or  fiche  523-5243 

Magnetic  tapes  512-1530 

Problems  with  Federal  agency  subscriptions  523-5243 

For  othar  telephoiie  numbera,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


© 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Fwieral  Register 
VoL  58,  No.  44 
Tuesday,  Kterch  9,  1993 


m 


Agricuttural  Marketing  Sentica 
RULES 

Beef  promotion  and  roseardt: 

Cattlemen’s  Beef  Promotkm  and  Research  Board; 
reapportionment  based  on  changes  in  cattle 
inventories  and  cattle  and  beef  imports,  12d97 
PROPOSED  RULES 

Organization,  functions,  and  authority  ddegations: 
Commodity  laboratory  testing  programs;  establishment, 
13130 

Agricuftura  Department 

See  Agricultural  Marketing  Service 

Air  Force  Department 
RULES 

Weather  modification;  CFR  Part  removed,  13007 

NOTICES 

Meetings: 

Scientific  Advisory  Board,  13061 
Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  cxuisent 
judgments; 

Reno  Merchant  Plumbing  &  Heating  Contractors,  hac.,  at 
al..  13090 

National  cooperative  research  notifications: 

Bell  Communications  Research,  Inc.,  13091 
Global  Industries,  Ltd.,  13091 
Network  Management  Forum,  13091 

Arts  and  Humanities,  National  Fotmdadon 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Barry  M.  GoldvraCer  Sctiolarship  and  Excenence  In 
Education  Foundation 
NOTICES 

Meetings;  Sunshine  Act,  13126 

Centers  for  Disease  Control  and  Prevention 
NOTICES 

Impact  noise  effects  on  hearing;  NIOSH  meeting,  13067 

Children  and  Famitiea  Administiation 

RULES 

Head  Start  program; 

Grantees  and  current  and  prospective  delegate  agencies; 
appeal  procedures;  corraetkm,  13010 

Civil  Rights  Commission  , 

NOTICES 

Meetings;  State  advismy  committees; 

South  Dakota,  13049 

Commaree  Department 

See  Economic  Analysis  Bureau 

See  International  Trade  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

United  An^  Emirates,  13060 


Textile  consultation;  review  of  trade; 

Argentina.  13057 
Colombia,  13058 
Costa  Rica,  13059 

Commodity  Foturaa  Tratfing  Commtoakm 

PROPOSED  RULES 
Trading  standards: 

Dual  trading  hy  floor  brokers;  prohibttien,  13025 

Defensa  Department 

See  Air  Force  Department 

NOTICES 

Meetings: 

Dependents’  Education  Advisory  Coimcfl,  13060 
Military  Personnel  Testing  Advisory  Committee,  13061 

Economic  Analysis  Bureau 

NOTICES 

Economic  areas  boundaries;  reviaon,  13040 

Education  Department 
RULES 

Elmnentary  and  secondary  education: 

Drug-fiee  schools  and  communities  counselor  training 
grants  program,  13176 

Employment  and  Training  Adininisiration 

NOTICES 

Adjustment  assktance: 

Baker  Hughes  Production  Tools,  Inc;.  13092 
Texaco  Exploration  ft  Production,  faic.,  13092 
Environmental  statements;  availability,  etc.; 

Charleston  )ob  Corps  Center,  WV,  13092 
Connecticut  Job  Corps  Center.  CT,  13093 
New  Orleans  Job  Corps  Center,  LA,  13093 

Energy  Department 

See  F^eral  Energy  Regulatory  Cbimiiiaskm 
NOTICES 

Natural  gas  exportation  and  importrtkm: 

Lenape  Resources  Corp.,  13061 
Mock  Resources,  Inc.,  13061 

Environmental  Protection  Agency 

RULES 

Air  programs: 

Ambient  air  quality  standards,  national;  ozone,  13008 
PROPOSED  RULES 
Air  programs; 

Acddental  release  prevention;  r^ulated  substances  and 
thresholds  list;  petition  requirements,  13174 
Toxic  substances: 

Polychlorinated  biphenyls  (PCBsJ — 

Disposal  and  storage  of  waste;  notification 
requirements;  correction,  13128 

NOTICES 

Meetings: 

Science  Advisory  Board,  13665 

Farm  Credit  Administration 
NOTICES 

Meetings;  Sunshine  Act,  13127 


rV  Federal  Register  /  Vol.  58.  No.  44  /  Tuesday,  March  9.  1993  /  Contents 


Federal  Aviation  Administration 
RULES 

Control  zones.  13006 
NOnCES 

Passenger  facility  charges;  applications,  etc.: 

William  R.  Fairchild  International  Airport,  WA; 
correction,  13122 

Federal  Communications  Commission 
RULES 

Organization,  functions,  and  authority  delegations; 

Field  Operations  Bureau  and  Private  Radio  Bureau,  13019 
PROPOSED  rnafs 
Common  carrier  services: 

MSS  Above  1  GHz  Negotiated  Rulemaking  Committee; 
meeting,  13041 

Federal  Deposit  Insurance  Corporation 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  13066 

Coastal  Barrier  Improvement  Act;  property  availability: 
BEECAVE2,  TX,  13066 
Lakline  Property,  TX,  13066 

Federal  Energy  Regulatory  Commission 
NOTICES 

Electric  rate  small  power  production,  and  interlocking 
directorate  hlings,  etc.: 

Sho-Me  Power  Corp.  et  al..  13062 
Environmental  statements;  availability,  etc.: 

Potlatch  Corp.,  13063 

Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  13063 

Equitrans,  Inc.,  13064 

Florida  Gas  Transmission  Co.,  13064 

Kentucky  West  Virginia  Gas  Co.,  13064 

Public  Service  Co.  of  Colorado,  13065 

Rayburn  Country  Electric  Cooperative,  Inc.,  13065 

Federal  Highway  Administration 
NOTICES 

Intelligent  vehicle-highway  system  (IVHS);  early 
deployment  program,  13122 

Federal  Housing  Finance  Board 

NOTICES 

Meetings:  Sunshine  Act,  13127 

Federal  Maritime  Commission 
NOTICES 

Agreements  Bled,  etc.,  13067 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  13126 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Cactus  ferruginous  pygmy  owl,  13045 

Food  and  Drug  Administration 

PROPOSED  RULES 

’Food  for  human  consumption; 

Bottled  water — 

Identity  standards,  13041 


NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Antiviral  Drugs  Advisory  Committee,  13067 
Meetings: 

Advisory  committees,  panels,  etc.,  13068 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 
RULES 

Mortgage  and  loan  insurance  programs: 

Low-income  housing  mortgages;  prepayment,  13007 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  13081,  13082,  13083,  13084,  13085 
Grant  and  cooperative  agreement  awards: 

Fair  housing  initiatives  program.  13068 
HUD-approved  housing  counseling  agencies;  list,  13071 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 
NOTICES 

Art  Advisory  Panel;  closed  meetings;  report  availability, 
13125 

International  Trade  Administration 

NOTICES 

Antidumping: 

Ferrosilicon  from — 

Kazakhstan  et  al..  13050 

Hot-rolled  and  cold-rolled  carbon  steel  flat  products  from 
Belgium,  13056 

Steel  products  from  Argentina  et  al.,  13056 

International  Trade  Commission 
NOTICES 

Meetings:  Sunshine  Act,  13126 

Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Declaratory  order  petitions — 

Towing  &  Recovery  Association  of  America  et  al., 
13089 

Railroad  operation,  acquisition,  construction,  etc.: 

Texas  Northeastern  Division,  Mid-Michigan  Railroad, 
Inc.,  13089 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  13089 

Pollution  control;  consent  judgments: 

Morrison-Quirk  Grain  Corp.,  13090 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 


Federal  Register  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Contents 


Land  Management  Bureau 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Utah,  13086 

Resource  management  plans,  etc.: 

Cedar/Beaver/Garfield/ Antimony  (CHGA)  plan,  UT,  13087 
Sevier  River  Resource  Area,  UT,  13087 

Legal  Services  Corporation 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Migrant  alternative  dispute  resolution  projects.  13109 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings; 

Challenge/Advancement  Advisory  Panel,  13109 
Media  Arts  Advisory  Panel,  13109 
Music  Advisory  Panel,  13110 
Theater  Advisory  Panel,  13110 

National  Highway  Traffic  Safety  Administration 
RULES 

Motor  vehicle  safety  standards: 

Lamps,  reflective  devices,  and  associated  equipment — 
Motorcycle  turn  signals  and  stop  or  taillamps,  13023 
Windshield  wiping  and  washing  systems,  13021 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 

Lamps,  reflective  devices,  and  associated  equipment — 
Plastic  materials  used  in  lenses;  haze  limitation,  13042 

National  Park  Service 

NOTICES 

Meetings: 

Gauley  River  National  Recreation  Area  Advisory 
Committee,  13087 
National  Register  of  Historic  Places: 

Pending  nominations,  13088 

Nuclear  Regulatory  Commission 
RULES 

Nuclear  equipment  and  material;  import  and  export: 

Clarifying  amendments,  12999 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  13110 
Meetings;  Sunshine  Act,  13126 
Applications,  hearings,  determinations,  etc.: 

Indiana  Michigan  Power  Co.,  13111 

Pension  and  Welfare  Benefits  Administration 
NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Massachusetts  Mutual  Life  Insurance  Co.  et  al.,  13094 
Nomura  Securities  International,  Inc.,  et  al..  13098 

Postal  Rate  Commission 

NOTICES 

Post  office  closings:  petitions  for  appeal; 

McAdams,  MS,  13111 

Presidential  Documents 

PROCLAMATIONS 

Special  Observances 

Irish-American  Heritage  Month  (Proc.  6533),  13187 


Save  Your  Vision  Week  (Proc.  6532),  13185 
ADMINISTRATIVE  ORDERS 

Haiti;  Refugee  assistance  (Presidential  Determination  No. 
93-15  of  February  27.  1993),  1318^ 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  13111 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  13112 

Applications,  hearings,  determinations,  etc.: 

Great  American  Reserve  Insurance  Co.  et  al.,  13112 
Ivy  Fund  et  al.,  13116 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Organization,  functions,  and  authority  delegations; 
Assistant  Secretary  (Fiscal):  order  of  succession,  13125 


Separate  Parts  In  This  issue 
Part  11 

Agriculture  Department,  Agricultural  Marketing  Service, 
13130 

Part  III 

Environmental  Protection  Agency,  13174 

Part  IV 

Education  Department,  13176 

Part  V 

The  President,  13185 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


V 


VI 


Federal  Register  /  Vol.  58.  No.  44  /  Tuesday,  March  9,  1993  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  tie  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Proclametion*: 

6532  . 13185 

6533  . 13187 

Administrative  Order 


Presiderxial  Detenninattons: 

No.  93-15  of 
February  27, 

1993 . . . 13183 


7  CFR 

1260 . ....„.12997 

Proposed  Rulee: 

29 . 13130 

52 . 13130 

55 . 13130 

58  . 13130 

59  . 13130 

61 . 13130 

70  . 13130 

90-159 . 13130 

180..... . 13130 

10  CFR 

110 . 12999 

14  CFR 

71  . 1300f 

17  CFR 

Proposed  Rulee; 

155 . ..; . 13025 

21  CFR 
Proposed  Rulee: 

103 . 13041 

129 . . . 13041 

165. . 13041 

184 . . . 13041 

24  CFR 

236 . 13007 

32  CFR 

988 . 13007 

34  CFR 

230  _ 13176 

231  . .: . 13176 

236 . 13176 

238 . 13176 

40  CFR 

50 . 13008 

Proposed  Rulee; 

68 . 13174 

761 . 13128 

45  CFR 

1303 . 13019 

47  CFR 

0 . 13019 

1 . 13019 

Proposed  Rules: 

Ch.  1 . 13041 

49  CFR 

571  (2  documents) _ 13021,. 

13023 

Pfopo##d  RuIm: 

571 . 13042 

50  CFR 

Proposed  Rules: 

17 . 13045 


12997 


Federal  Register 
Vol.  58.  No.  44 
Tuesday,  March  9.  1993 


Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having  general 
appUcabiiity  and  iegai  effect  nrtost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulatior^,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFR  Part  1260 
RIN  0581-AA76 
(No.  LS-92-007] 

Beef  Promotion  and  Research; 
Reapportionment 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  will  adjust 
representation  on  the  Cattlemen’s  Beef 
Promotion  and  Research  Board  (Board), 
established  under  the  Beef  Promotion 
and  Research  Act  (ACT)  of  1985,  to 
reflect  changes  in  cattle  inventories  and 
cattle  and  beef  imports  which  have 
occurred  since  the  Board  was 
reapportioned  in  1990.  Such 
adjustments  are  required  by  the  Beef 
Promotion  and  Research  Order  (Order) 
and  will  result  in  a  decline  in  Board 
membership  from  111  to  107,  effective 
with  the  Secretary’s  1993  appointments. 
Georgia,  Missouri,  South  Dakota,  and 
Texas  each  will  lose  one  Board  member 
while  Kentucky  will  gain  one  member. 
Another  Board  position  will  be  lost  in 
the  current  mid-Atlantic  unit.  Since  this 
unit  does  not  have  sufficient  cattle 
inventory  to  qualify  for  a  position  on  the 
Board,  the  unit  will  be  divided,  and 
Maryland  and  the  District  of  Columbia 
will  be  combined  with  West  Virginia  to 
form  a  new  mid-Atlantic  unit.  The 
States  of  Delaware,  New  Jersey, 
Connecticut,  and  Rhode  Island  will  join 
with  Massachusetts,  Vermont,  New 
Hampshire,  and  Maine  to  form  a  new 
Northeast  unit. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  April  8, 1993. 

ADDRESSES:  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 


Marketing  Service,  USDA,  Room  2624- 
S;  P.O.  Box  96456;  Washington,  DC 
20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  at  202/720-1115. 
SUPPLEMENTARY  MFORMATION:  This  final 
rule  has  been  reviewed  under  Executive 
Order  No.  12291  and  Departmental 
Regulations  1512-1  and  has  been 
designated  as  a  "nonmajor”  rule  \mder 
the  criteria  contained  therein. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  11  of  the 
Act  provides  that  nothing  in  the  Act 
may  be  constnied  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601,  et  seq.).  The  Administrator 
of  the  Agricultural  Marketing  Service 
has  determined  that  this  final  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  RFA  since  it  only  adjusts 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  imports. 

The  Board  was  initially  appointed 
August  4, 1986,  pursuant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901,  et 
seq.)  and  the  Order  issued  thereunder  (7 
CFR  1260.101,  et  seq.).  Domestic 
representation  on  the  Board  is  based  on 
cattle  inventory  numbers,  and  importer 
representation  is  based  on  the 
conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 
composed  of  cattle  producers  and 
importers  appointed  by  the  Secretary 
fi'om  nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  unit 
in  which  that  producer  is  a  resident. 

Section  1260.141(c)  of  the  Order 
provides  that,  at  least  every  3  years,  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 


and,  if  warranted,  reapportion  units 
and^r  modify  the  number  of  Board 
members  from  units  in  order  to  best 
reflect  the  geographic  distribution  of 
cattle  production  volume  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
the  Secretary  modifications  in  the 
number  of  cattle  per  unit  necessary  for 
representation  on  the  Board. 

Section  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
includes  a  total  cattle  inventory  equal  to 
or  greater  than  500,000  head  of  cattle 
shall  be  entitled  to  one  representative 
on  the  Board.  Section  1260.141(eK2) 
provides  that  States  which  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500,000  head  shall  be 
grouped,  to  the  extent  practicable,  into 
geographically  contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500,000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  imit 
which  has  an  additional  one  million 
head  of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  §  1260.141(e)(4).  As 
provided  in  §  1260.141(e)(3),  importers 
are  represented  by  a  single  unit  with  the 
number  of  Board  members  based  upon 
a  conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1936 
was  composed  of  113  members. 
Reapportionment  in  1990,  utilizing  a  3- 
year  average  of  cattle  inventory  numbers 
and  import  data,  reduced  the  Board  to 
111  members. 

The  current  Board  representation  by 
States  or  units  has  been  based  on  an 
average  of  the  January  1, 1987, 1988, 
and  1989  inventory  of  cattle  in  the 
various  States  as  re(>orted  by  the 
National  Agricultural  Statistics  Service 
of  the  USDA.  Importer  representation 
has  been  based  on  a  combined  total 
average  of  the  1986, 1987,  and  1988  live 
cattle  imports  as  published  by  the 
Foreign  Agricultural  Service  of  USDA 
and  the  average  of  the  1986, 1987,  and 
1988  live  animal  equivalents  for 
imported  beef  products. 

Recommendations  concerning  Board 
reapportionment  were  approved  by  the 
Board  at  its  June  26-29, 1992  meeting. 

In  considering  reapportionment,  the 
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Board  reviewed  cattle  inventories  as 
well  as  cattle,  beef,  and  beef  product 
import  data  for  the  period  January  1, 
1989,  to  January  1. 1992.  The  Bo^ 
recommended  that  a  3-year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  that  an  average  of  the 
January  1. 1990. 1991,  and  1992  USDA 
cattle  inventory  numbers  would  best 
reflect  a  representative  number  of  cattle 
in  each  State  or  unit  since  the  1990 
re^portionment. 

The  Board  reviewed  the  March  1992 
Foreign  Amcultural  Service  circular, 
“U.S.  Trade  and  Prospects,  Dairy. 
Livestock,  and  Poultry,"  to  determine 
proper  importer  representation.  The 
Board  recommended  the  use  of  a 
combined  total  of  the  average  of  the 
1989, 1990,  and  1991  cattle  import  data 
and  the  average  of  the  1989, 1990,  and 
1991  live  animal  equivalents  for 
imported  beef  products.  The  method 
us^  to  calculate  the  total  number  of 
live  cattle  equivalents  was  the  same  as 
that  used  in  the  previous 
reapportionment  of  the  Board.  The 
recommendation  for  importer 
representation  is  based  on  the.  most 
recent  3-year  average  of  data  available  to 
the  Board  at  its  June  26-29, 1992, 
meeting  to  be  consistent  with  the 
procedures  used  for  domestic 
representation. 

One  October  19, 1992,  the 
Agricultural  Marketing  Service  (AMS) 
published  in  the  Federal  Register  (57 
FR  47576)  a  proposed  rule  providing  for 
the  adjustment  in  Board  membership 
based  on  data  reviewed  by  the  Board. 
The  proposed  rule  was  published  with 
a  request  for  comments  to  be  submitted 
to  the  Department  by  November  18, 

1992. 

The  Department  of  Agriculture 
received  nine  written  comments 
concerning  the  proposed  rule  for  Board 
reapportionment.  The  commenters 
included  industry  organizations, 
individuals,  and  the  Board.  The  Board 
comment  registered  support  for  the 
re^portionment  plan  as  published. 

Eight  comments  were  received  from 
organizations  and  individuals  in  two 
States  which  would  lose  representation 
under  the  proposal.  Each  of  these 
commenters  offered  suggestions 
designed  to  retain  the  current 
representation  for  their  particular  State. 
Some  commenters  indicated  that 
drought  during  1989  and  1990  impacted 
the  number  of  cattle  in  their  State  and 
suggested  that  if  the  USDA  January  1 
inventory  number  for  1993  were 
incorporated,  the  results  would  not  only 
be  more  current  but  more  representative 
of  the  cattle  inventory  in  the  State.  The 
recommendation  called  for  the  use  of 


1991, 1992,  and  1993  data  rather  than 
1990, 1991,  and  1992  data  as  specified 
in  the  proposed  rule. 

Commenters  from  another  State 
pointed  out  that  USDA’s  estimated 
number  of  cattle  in  their  State  was 
subject  to  substantial  statistical  error. 
Commenters  further  indicated  that  the 
number  of  cattle  required  to  retain  the 
current  Board  membership  in  that  State 
was  within  the  standard  error 
encompassed  in  the  estimating 
procedures. 

Another  commenter  indicated  that  the 
cattle  inventory  data  published  by  an 
industry  organization  was  high  enough 
to  permit  the  retention  of  the  current 
Board  representation.  Commenters  also 
indicated  that  livestock  analysts’ 
estimates  of  future  inventory  levels  were 
large  enough  to  merit  retention  of 
current  Board  representation.  In 
summary,  it  was  suggested  that  due  to 
the  various  factors  enumerated  above,  it 
would  be  logical  to  permit  this  State  to 
retain  its  currOTit  Board  membership 
because  the  USDA  3-year  average  of 
cattle  inventories  in  the  State  was  only 
slightly  below  the  level  required  by  the 
Order  for  that  number  of  members. 

The  Act  and  Order  specify  that  a 
cattle  inventory  of  500,000  head  is 
required  for  initial  Board  representation 
with  an  additional  member  authorized 
for  each  additional  million  head  of 
cattle  within  the  State  or  unit. 

The  USDA  numbers  are  derived 
through  statistical  sampling  procedures 
and  are  widely  used  and  accepted.  The 
numbers  are  objectively  derived  and  are 
fair  and  equitable  between  States  with 
valid  statistical  sampling  procedures 
used  across  all  States.  Further  the  USDA 
numbers  have  served  as  the  basis  for  the 
original  Board  representation  and  for 
the  1990  reapportionment  of  the  Board. 
In  addition,  utilizing  the  3-year  average 
of  inventory-  numbers  provides  an 
improved  measure  of  equity  versus  a 
single  year  inventory  and  tends  to 
mitigate  the  impact  of  drought  and  other 
year-to-year  fluctuations  in  the  cattle 
inventory  numbers. 

The  Order  provides  for  the  Borud  to 
review  Board  representation  every  2  to 
3  years.  The  Board  has  determined  that 
it  will  review  representation  every  3 
years.  Following  the  Board’s  inception 
in  1986,  the  first  review  was  in  1989.  At 
that  time,  in  the  interest  of  equity,  the 
3-year  average  of  USDA  January  1 
numbers  was  established  by  the  Board 
as  the  basis  for  future  representation. 
The  January  1. 1987, 1988,  and  1989 
numbers — the  latest  available  at  the 
time  of  the  Board’s  action  in  July  1989 — 
were  used.  Similarly,  the  Bo^’s  review 
in  June  of  1992  reaffirmed  the  Board’s 
desire  to  utilize  the  most  recent  3-yeer 


average  of  January  1  cattle  inventory 
numl^rs  available  at  the  time  of  Board 
action.  Thus,  the  January  1, 1990, 1991, 
and  1992  USDA  inventory  data  are  the 
basis  for  the  current  reapportionment. 

The  Board’s  decisions  form  the  basis 
for  the  reapportionment.  To  incorporate 
1993  data  in  the  analysis  at  this  point 
would  potentially  result  in  a  variety  of 
new  reapportionment  considerations 
without  the  opportunity  for  Board  input 
or  time  to  provide  opportunity  for 
public  comment  prior  to  initiation  of  the 
1993  nominatimi  and  appointment 
process.  For  example,  this  would  deny 
the  Board  the  opportunity  to  act  on 
situations  such  as  the  ne^  to  realign 
the  mid-Atlantic  region  which  the  Board 
considered  in  mid-1992. 

Therefore,  it  has  been  determined  that 
the  suggestions  to  retain  current  Board 
membership  in  the  two  States  cannot  be 
adopted  for  the  reasons  outlined  above. 

Tnus,  the  reapportionment  of  the 
Board  in  this  final  rule  is  unchanged 
from  the  proposed  rule.  It  reduces  the 
number  of  representatives  on  the  Board 
from  111  to  107.  Four  States — Georgia, 
Missouri,  South  Dakota,  and  Texas — 
lose  one  member  each;  and  one  State, 
Kentucky,  gains  one  member.  The 
importer  unit  would  not  be  affected. 
However,  the  current  mid-Atlantic  unit 
loses  its  member.  Since  the  unit  does 
not  have  sufficient  cattle  inventory  to 
qualify  for  a  position  on  the  Board,  this 
unit  will  be  divided  with  Maryland  and 
the  District  of  Columbia  joining  with 
West  Virginia  to  form  a  new  mid- 
Atlantic  unit  while  the  States  of 
Delaware,  New  Jersey,  Connecticut,  and 
Rhode  Island  join  with  Massachusetts, 
Vermont,  New  Hampshire,  and  Maine  to 
form  a  new  Northeast  unit.  The  States 
and  units  affected  by  the 
reappmrtionment  plan  and  the  current 
and  revised  member  representation  per 
unit  are  as  follows.  (Units  are  listed 
with  the  revised  State  makeup.  Current 
mid- Atlantic  States  are  denoted  by  (*) 
and  current  Northeast  States  are 
denoted  by  (#).  West  Virginia  is  the  only 
State  not  currently  in  a  unit  which  will 
become  part  of  a  unit.) 


States 

Current 

rep¬ 

resenta¬ 

tion 

Revised 

rep¬ 

resenta¬ 

tion 

1.  Georgia  . 

2 

1 

2.  Kentucky  . 

2 

3 

3.  Missouri . 

5 

4 

4.  South  Dakota . 

4 

3 

5.  Texas  . . . 

14 

13 

6.  Mid-Atlantic  . 

*Maryland 

‘District  of  Coiuinbia 

1 

1 

West  Virginia  . 

1 

7.  Northeast . . 

1 

1 
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Cteranl 

Revised 

9W9 

refK 

»«P- 

rasante- 

resents- 

lion 

Con 

*Deiawafe 

*CQnnacticul 

fMaine 

rMaasachusetts 

‘New  Jarsay 

‘Rhode  Island 
SVeimont 

Cattle  and  Calves^— Continuad 


ACnOM:  rale. 


New  Board  repreganUtion  for  the 
entire  41  unite  ie  abovm  far  the  levieed 
§  1260.141(e)  contained  b«rein.  Tlie  new 
Board  reappartkeunent  wiU  become 
effective  with  1903  naminetiane  and 
app«Dtin«Bts. 

Thie  action  makee  fine)  die  mtiviaioBe 
of  the  propoeed  rale  pui^isked  at  57  FR 
47576  OQ  October  19. 1992. 

List  cfSid^ecta  in  7  CFR  Part  1280 
Affaninistrathre  practice  and 
l»oceduie,  Adverdsine.  Agricultural 
research,  hnports.  Marketing  agreement. 
Meat  and  inert  psoducta.  Reporting  and 
recoit&eeping  requirements. 

'  For  reasmis  set  forth  in  the  {uaamble. 

7  CFR  part  1260  is  ammded  ae  foilowr 

FAOT  t26(>--aEEF  PRCIMOTION  AND 
RESEARCH 

1.  The  aotbority  dtation  for  7  CFR 
part  1%0  conthiues  to  read  as  foHows; 

AodMrity:  7  (ISjC.  2901  et  se(|. 

2.  Sectkm  1280.141  is  Kaended  hf 
revising  paragraph  to  read  as  fcdliows: 

11260.141  Mambarahlp  of  Board. 

(a)  For  Board  nominatioM  and 
appomtinmts  heginnii^  with  thoae  in 
19^  the  Ihiited  States  shah  be  divided 
into  40  geographical  units  and  one  unit 
repreewiting  importers,  and  the  number 
of  Board  membm  horn  each  unit  shall 
be  as  follows: 

Cattle  AND  Calves* 


StataAmll 

n»cfj 

OIraclors 

1.  Alabama  _ 

t,783 

2 

2.  Artzone _ 

857 

1 

a  Arfcanaae _ 

1,700 

2 

4.  CaWomle _ 

4A33 

5 

S-Coiomdo 

2887 

3 

AFIoiida _ 

1822 

2 

7.  Georgia 

1830 

1 

6ldahd _ 

1J20 

2 

9.  MrKiia . 

1877 

2 

ia  Indiana _ 

1852 

1 

It.  towa ... 

4850 

5 

12.  Kansas _ 

5,883 

6 

1%  Kswteefcy _ 

2800 

3 

14  LoiMene _ _ 

1823 

1 

16.MkWgui _ 

1808 

1 

2.720 

3 

0800 

head) 

DiPBCtOBB 

17.  Mntlirlppl 

1837 

1 

18.  Mssouri  - 

4850 

4 

19.  Montana - 

2893 

2 

20.  Nebraska _ 

6887 

6 

21.  Nevada _ 

680 

1 

22.  New  Mexico _ 

1887 

1 

23.  Now  York _ 

I860 

2 

24,  Noiti  Camllrw _ 

960 

1 

25.  NoNli  Oahota _ 

1850 

2 

26.0WO _ 

1810 

2 

27.  Oklahome _ 

6,433 

6 

28.  Oregon _ 

1833 

1 

29.  Pennsylvania 

1850 

2 

30.  South  Carolina _ 

690 

1 

31.  South  Dakota  — 

3,443 

3 

32.  Tennessee _ 

2880 

2 

33.  Texas _ 

1^367 

13 

34.  Utah _ 

797 

1 

36,VI«ginia _ 

1827 

2 

36.  Wbeonsin _ :: — 

4,113 

4. 

37.  Wyoming _ 

1843 

1 

38.  Northwest  . . 

2 

Washinglon 

1873 

88 

206 

Total  _  ., 

1888 

30.  Northeast .. 

1 

Deleware 

30 

CorwMdicut 

74 

Mrtrw . 

118 

Massachusetts 

70 

New  Hampshire _ ' 

46 

70 

Rhode  Island _ 

7 

_ 

Vermont _  ..  .. 

284 

Trtal _ 

697 

40.  Md-Atiantic _ 

1 

317 

District  olCoiumMa 

0 

West  Virginia _ 

616 

.  - 

TolM 

836 

41.  Importer - 

6 

*  1990, 1991,  and  1982  average. 

Dated;  March  3, 1993. 

Kennsth  C  Qayton, 

ActimgAsti$UuitSecntary,k§(uketin$tu»d 
Impectkm  Setviott. 
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NUCLEAR  ISGULATORV 
COMMISSION 

10  CFR  Part  110 

Rtlt2tS0-A064 

Bcport  and  import  oENuctear 

cCfUipiiiviff  OTici  iMRvnsif  w8niyin9 

Amandmanta 

AGENCY:  Nndeas  Regidrtosy 
Cownrissioa 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amcmding  Ub 
regulations  p«rtahimg  to  the  export  and 
import  erf'  nuclear  equipmrtit  and 
materiaL  The  reviaiems  clarify  the 
Commission*a  licensing  requiremaots 
governing  the  export  import  of 
nuclear  equinment  and  matmial.  The 
&m1  rule  maVes  NRCs  reg^latkms 
consistent  with  the  physi^  security 
guidelines  in  IAEA  INFdRC/225.  SM 
conforms  NRCs  regulatMms  for  expert 
and  import  to  the  Sirfar,  Wind.  Water, 
and  Geothermal  Power  ProducHcm 
Incentives  Act  of  1990.  and  U.  S. 
Govemmeot  forrtgn  leiations 
commitments  and  changing 
circumstances. 

9PCCTIWC  DATE:  Match  9. 1993.  The 
incorporation  hy  reforence  of  certain 
puhHraticma  Brted  in  thereguiationele 
approved  fay  tiw  Director  of  the  Pedaral 
Re^sterae  of  Mrtch  0, 1993. 

FOR  FUOTWER  itFOWMATTOW  CONTACT? 
Elaine  O.  Hemfay,  Office  of  brternelfcmal 
Programs.  Nttdw  Regtrfatory 
Comnrfsskm,  Washii^km,  DC  20555, 
telephone  f301)  504—2341,  or  foanna  M. 
Becker.  Office  of  the  Genei^  Counsel, 
Nueiear  Regulrtory  Commission, 
Washingtoo.  DC  20555,  trtephone  (301) 
504-1740. 

StfPPLEMDIfARY  RM^MMATION: 
tetrodnetkm 

The  hOlC  is  unending  its  regirfatkms 
for  the  export  and  import  of  audear 
equipment  and  mata^l  in  10  CFR  put 
110.  Sonw  aecdone  «e  restnictureo  and 
simfrfified  to  clarify  the  NRCs  eaqnrt 
and  import  hcansing  r^tdaUona.  Sobm 
sectioas  are  amunied  to  brii^  them  ialo 
coufexmanoe  with  U.S.  Govenunent 
forrtgn  lelatioos  commitments  and 
chuiging  drcumstances,  to  make 
necessary  ediUuial  ebu^ges.  and  to 
provide  additional  infosmatioo  to  rtd 
exporters  and  importus.  The  fcrflowing 
summary  of  the  changes,  praeeated  hi 
the  ordu  in  whkdr  tibny  appau.  fodude 
the  reasons  far  the  lAangae. 

Section  110.1  ie  clarifiM  and 
expuided  to  provide  the  exporter  with 
a  ^ter  undecMandiDg  of  the  acapm  of 
part  110  and  the  forisdictioDal  Um 
faetweeu  the  kOtC  and  the  D^iastmanl  of 
Commerce.  To  ouiect  incouaistert 
refaceoces.  the  first  ssntence  in 
§  110.1(a)  is  amanded  by  adding  Rw 
words  “and  §  116.0**  aftw  '*S  110.8**,  as 
the  sections  thrt  art  out  the  nadeu 
eqfumnMBt  and  material  whose  ejqxrt  is 
regulated  by  NRC,  and  changing  the 
lefawnoa  “$  110.9**  to  “S  110.9s’*,aa  the 
section  that  sets  oal  the  ragnlationa  for 
the  import  of  nadeu  eqpapinani  and 
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material.  Paragraph  (b)(1)  is  amended  by 
changing  “65"  to  "64”  to  correct  an 
erroneous  reference  to  the  Atomic 
Energy  Act. 

In  §  110.1,  paragraph  (b)(3)  is 
redesignated  as  para^ph  (b)(4)  and 
amended  by  adding  the  sentence  “A 
uranium  enrichment  facility  is  not  a 
production  facility.”  In  §  110.2,  the 
definition  of  "production  facility”  is 
revised  by  adding  ",  other  than  a 
uranium  enrichment  facility,”  after  the 
words  “the  separation  of  isotopes”.  In 
§  110.9a,  whidi  covers  nuclear 
equipment  and  material  under  NRC 
import  licensing  authority,  paragraph 
(e),  "Uranium  enrichment  facilities”,  is 
removed.  Thus,  the  import  of  a  uranium 
enrichment  facility  into  the  United 
States  will  not  require  an  NRC  license. 
This  conforms  NRC’s  import  licensing 
regulations  under  part  110  to  the  "Solar, 
Wind.  Waste,  and  Geothermal  Power 
Production  Incentives  Act  of  1990”, 
Public  Law  101-575,  signed  by  the 
President  on  November  15, 1990. 

Section  5  of  that  law  amends  the  Atomic 
Energy  Act  to  remove  a  uranium 
enrichment  facility  from  the  definition 
of  a  “production  facility”  for  the 
purposes  of  chapter  10,  "Atomic  Energy 
Licenses,”  and  ^apter  16.  "Judicial 
Review  and  Administrative  Procedure” 
of  the  Act.  except  with  respect  to  the 
export  of  a  uranium  enrichment  facility. 

Footnote  1  in  paragraph  110.1(b)(2)  is 
removed  and  incorporated  in  the  text  as 
paragraph  (b)(3). 

In  §  110.2,  definitions  of  "nuclear 
referral  list”  and  “individual  shipment” 
are  added.  Also,  the  definition  of 
“export"  is  revised  to  clarify  its 
meaning.  After  consultation  with  the 
Executive  Branch,  the  NRC  concluded 
that  it  would  be  appropriate  to  modify 
the  definition  of  a  utilization  facility  by 
changing  the  term  "control  rods”  to 
“complete  reactor  control  rod  system” 
as  one  of  the  major  components 
constituting  a  utilization  facihty.  The 
purpiose  of  the  change  is  to  reflect  more 
clearly  the  requirements  of  the  Atomic 
Energy  Act.  Expmrts  of  individual 
control  rods  are  more  appropriately 
treated  as  expmrts  of  nuclear 
components  under  section  109b  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
rather  than  exports  of  utilization 
facilities.  Editorial  changes  also  are 
made  in  the  "utilization  facility” 
definition.  The  reference  to  the  Topaz  11 
reactor  system  in  the  definition  of  a 
utilization  facility  is  deleted  because  it 
is  no  longer  necessary,  as  is  the 
reference  to  the  definition  of  utilization 
facility  in  §  110.5. 

Section  110.4  is  clarified  and  updated 
to  reflect  organizational  changes  within 
the  NRC  and  current  addressees  for  NRC 


contacts.  Section  110.6  is  updated  to 
reflect  the  current  addressee  for  the 
Department  of  Energy  contact.  Section 
110.7,  covering  information  collection 
requirements,  is  amended  to  include 
§  110.20  because  the  section  contains  an 
information  collection  requirement. 

The  list  of  nuclear  equipment  under 
the  NRC  export  licensing  authority  in 
§  110.8  is  restructured  for  clarity.  For 
technical  clarity,  plants  for  the 
separation  of  the  isotopes  of  lithium  and 
lithium  processing  equipment  are 
removed  from  paragraph  (b),  which 
covers  plants  for  the  separation  of  the 
isotopes  of  source  material  or  special 
nuclear  material,  because  the  two 
technologies  are  difterent.  A  new 
paragraph  is  added  to  cover  plants  for 
the  separation  of  the  isotopes  of  lithium 
and  lithium  processing  equipment.  A 
new  paragraph  also  is  added  to  alert  an 
exporter  that  some  nuclear-related 
commodities  are  under  the  licensing 
authority  of  the  Department  of 
Commerce. 

Subpart  C.  regarding  general  licenses, 
and  subpart  D,  regarding  specific 
licenses,  have  been  combined  for 
clarification  and  to  emphasize  the 
distinction  between  general  and  specific 
licenses.  The  introductory  titles  of 
subparts  C  and  D  are  incorporated.  A 
new  §  110.19  is  added  to  explain  the 
distinction  between  general  and  specific 
licenses.  Section  110.20  is  clarified  and 
restructured,  and  the  section  headings 
for  §§110.21-110.27,  covering  general 
licenses,  are  revised  for  clarification. 
Section  110.25,  concerning  the  export  of 
graphite  under  general  Ucense,  is 
amended  to  alert  the  exporter  that  some 
exports  of  graphite  are  under  the 
licensing  authority  of  the  Department  of 
Commerce.  Section  110.26(a)  is 
amended  to  permit  a  person  to  export 
under  general  license  nuclear  reactor 
components  in  semifabricated  form  to 
any  country  listed  in  §  110.26(a)  for  the 
purpose  of  undergoing 'final  fabrication 
or  repair  for  subsequent  return  to  the 
United  States  for  use  in  United  States 
reactors.  For  simplification,  footnote  2 
in  §  110.26(a)  is  removed  and  the 
countries  listed  in  footnote  2  are  added 
to  the  countries  listed  in  §  110.26(a). 
Portugal,  which  is  now  a  EURATOM 
mem^r,  is  added  to  the  list  of  countries 
in  §  110.26(a).  Section  110.27(c)  is 
amended  to  direct  the  exporter  to  the 
definition  of  the  term  “formula 
quantities  of  strategic  special  nuclear 
material.” 

The  list  of  embargoed  destinations  in 
§  110.28  is  amended  to  indicate  that 
Kampuchea  is  now  known  as  Cambodia 
and  to  add  Iran,  Iraq  and  Libya.  Iran, 
Iraq  and  Libya  are  removed  ftnm  the 
restricted  destination  list  in  §  110.29. 


Albania.  Bahrain,  Kuwait.  Malawi, 
Mozambique,  Qatar,  Saudi  Arabia, 

South  Africa.  Tanzania,  2^mbia.  and 
Zimbabwe  are  deleted  from  the  list  of 
restricted  destinations  in  §  110.29 
because  these  countries  are  adherents  to 
the  Non-Proliferation  Treaty  (NPT).  A 
new  footnote  is  added  to  §  110.29  to 
indicate- that  Argentina  and  Brazil  will 
he  removed  from  the  restricted 
destination  list  following 
implementation  of  the  Argentina/Brazil/ 
IAEA  full  scope  safeguards  agreement. 

Because  subparts  C  and  D  are 
combined  imder  a  revised  subpart  C,  the 
heading  of  subpart  D  is  removed,  and 
the  headings  of  subparts  E,  F,  G,  H,  1, 

J,  K,  and  L  are  redesignated. 

In  §  110.30,  the  section  heading  is 
revised  for  clarity  and  a  new  paragraph 
is  added  to  indicate  that  a  fee  is 
assessed  under  10  CFR  part  170  for 
filing  an  application  with  the  NRC  for 
a  specific  license  for  export  or  import. 
The  fee  was  added  to  10  CFR  part  170 
in  an  earlier  rulemaking  (56  FR  31472; 
July  10. 1991).  The  July  10, 1991  final 
rule  implements  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub,  L.  101- 
508),  which  was  signed  into  law  on 
November  5, 1990.  The  Act  mandates 
that  the  NRC  recover  approximately  100 
percent  of  its  budget  authority  in  Fiscal 
Year  1991  (FY91)  and  the  next  four 
years  (FY1992-1995)  by  assessing  fees 
for  licensing  services  requested  by 
applicants  and  through  annual  fms  on 
licenses.  There  is  no  annual  fee  for  a 

fieneral  or  specific  export  or  import 
icense.  In  §  110.31,  the  section  heading 
is  changed  for  clarification. 

The  NRC  has  reviewed  its  processing 
of  nuclear  export  license  applications 
under  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  has  determined  that 
certain  classes  of  export  license 
applications  do  not  raise  issues  which 
require  review  by  the  Commissioners. 
Therefore,  para^phs  110.40(b)(3)  and 
(b)(4)  are  amended  to  delegate 
additional  authority  to  the  NRC  staff  to 
act  upon  certain  classes  of  applications 
without  prior  consultation  with  the 
Commissioners.  Under  the  amended 
paragraphs,  the  Commissioners  will  no 
longer  review  a  license  application  for 
an  export  to  Canada  involving  heavy 
water  or  for  the  export  to  EU^TOM  or 
Japan  of  source  material  or  low-enriched 
uranium  for  enrichment  up  to  5  percent 
in  the  isotope  uranium-235.  The 
Executive  Branch  has  also  determined 
that  these  classes  of  export  license 
applications  do  not  raise  issues  which 
require  review  by  the  Executive  Branch. 
Therefore,  paragraphs  110.41(a)(3)  and 
(a)(5)  are  amended  to  indicate  that  the 
NRC  staff  will  act  upon  these  classes  of 
applications  without  prior  consultation 
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with  the  Executive  Brandi.  Section 
110.40(a).  whkh  states  that  the 
Commissicm  wiB  start  the  review  of  a 
license  apfrficaftkm  immediately  after 
receipt,  is  amended  to  add  a  phrase 
“pursuant  to  the  regulatkms  in  this 
part”  indicating  that  the  required 
license  application  fee  must  be  received 
before  review  of  the  application  b^^s. 

In  §  110.4Z(a),  footnote  3  it 
redesignated  as  footnote  2  and  is  revised 
to  darify  those  items  under  the 
licensing  jurisdiction  (d  the  NRC, 
including  the  reference  to  “control 
ro(fe“  which  is  changed  to  “complete 
reactor  cmitrol  rod  system”,  as  one 
the  majm  components  constituting  a 
utiltzaticR)  fecility. 

Section  110.43  concerning  physical 
security  standards  is  amended  for 
clarifir^ticHi  and  simplification  and  to 
incorporate  the  update  and 
recommendations  contained  in  the 
IAEA  document  INFCIRC/225/Rev.2, 
December  1989. 

In  §  110.50,  the  name  of  the  NRC 
contact  referenced  in  paragraph  (b)(3}  is 
updated  to  reflect  organizational 
changes. 

In  §  110.70,  the  NRC  contact  and 
address,  concerning  ditainii^  periodic 
lists  of  apidicatioas  received,  are 
updated  in  paragraph  (c). 

In  Appendix  A.  paragraph  (3)  is 
amend^  by  changing  the  words 
“reactor  control  rods"  to  “complete 
reactor  control  rod  system”  and  by 
adding  the  phrase  includii^  the 
neutron  abrorfaing  part  and  the  suppcal 
or  suspension  structures  therefor;”  after 
the  words  “reactimi  rate  in  a  nuclear 
reactor”.  This  is  being  done  to  be 
consistent  with  the  revised  definiticm  of 
“utilization  facility”. 

Correctkms  are  made  to  Appendix  B, 
which  covers  gas  cmtrifuge  enrichment 
plant  components  uxKler  NRC’s  export 
licensing  authority,  and  Appendix  D, 
which  covers  rejmicessing  plant 
compcments  undw  NRCs  export 
licensing  eutborhy. 

Appendix  E  is  i^esigneted  as 
appendix  G.  and  a  new  appendix  E  is 
added  for  clarification  of  the  coverage  of 
specially  designed  or  prepared 
equipment  for  use  in  a  plant  for  the 
production  of  heavy  water,  deuterium, 
and  deuterium  compounds,  which  are 
subject  to  NRCTs  hemsing  regulations 
under  10  CFR  110.8.  This  actioi  will 
conform  NRC’s  hcensing  regulations  to 
the  export  control  guidMinm  of  the 
international  Nuclw  Exporters  Group 
(the  Zangger  Committee),  in  which  tlw 
United  Slates  participates.  The  list  in 
appendix  B  is  intend^  to  cktrife 
admiitistration  of  export  ctmtrols  over 
those  items. 


A  new  appendix  F  is  added  that  lists 
die  byproduct  materials  under  the 
licensing  jurisdiction  of  the  NRC  This 
is  being  done  to  assist  exporters, 
importers,  and  customs  officials  in 
determining  whether  a  particular 
isotope  is  under  the  licensing  authority 
of  the  NRC 

Because  this  rulemaking  involves  a 
foreign  aftairs  fiinction  of  the  United 
States,  the  prior  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply,  pursuant  to 
5  U.S.C.  553(8H1)i  and  good  cause  exists 
to  make  the  amendments  effective  upon 
publication  in  the  Federal  Register, 
pursuant  to  5  U.S.C  S53(d}  of  that  Act. 

Environmental  Impact:  Categorical 
Exclnsion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  aetkm  described 
as  s  categorical  exctuskm  under  10  CFR 
51.22(c)(1).  'nierefore,  neither  an 
environmental  impact  statement  nor  an 
envkcmmental  assessment  has  hem 
prepmed  for  this  final  rule. 

Paperwwk  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requireinent  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
el  seq.).  Existing  requiranents  were 
approved  by  the  Office  of  Management 
and  Budget,  ap^mival  numbers  3150- 
0036  and  3150-0027. 

Regulatory  Analysis 

The  Commissicm  has  exmsidered 
alternatives  to  as  well  as  the  costs  and 
benefits  of  the  final  rule.  There  is  no 
alternative  to  amending  the  regulations 
for  the  expcHt  and  impart  of  nuclear 
equipment  and  materials.  The  final  rule 
would  not  result  in  any  increase  or  cost 
to  the  public  and  is  intended  to  clarify 
the  current  regulaticms  to  assist 
exporters,  importers,  and  custemu 
officials  and  to  encourage  the  expanded 
use  of  general  licences.  The  fwe^ng 
constitutes  the  regulatory  analysis  for 
this  final  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (8  U.S.C.  605(b)),  the 
Commission  certifi'es  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  effect  of  the  final  rule  will 
be  to  clarify  Part  110  to  mcourage 
expanded  use  of  general  licenses  and  to 
provide  greeter  understanding  of  other 
provisHHis.  This  action  will  a^st 
licensees  and  applicanta  in 
understanding  and  complying  with  the 
licensing  procedures  in  110 


vdthout  increasing  ffie  ecoiramfc  impact 
on  liemtsees  and  applicants. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backlit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  beGBuse  10  CFR 
Part  110  applies  only  to  export  and 
hnpOTt  of  nuclear  fedlities,  materials, 
and  ecpriiHnent.  Therefore,  a  badefit 
analyds  is  not  required  for  this  final 
rule. 

List  of  Subjects  in  10  CFR  Part  110 

Administrative  practfoe  and 
procedure,  Classified  information. 
Criminal  penalty.  Export,  fanpcnl, 
Incorporaticm  by  reference, 
IntergovernmeDtal  relatkms,  Nuedeor 
materials,  Nuedear  power  plants  mmI 
reacted  Reporting  and  recordkeeping 
requirements,  Scdentific  eqnifWDeot. 

For  the  reasons  set  out  in  the 
preamide  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  aa  ammded, 
the  Energy  Reenrganizatiem  Act  of  1074, 
as  amended,  and  5  U.SX.  552  and  553, 
the  NRC  has  adopted  the  following 
amendments  to  10  CFR  Part  110. 

PART  110— EXPORT  AND  mPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

1.  The  authority  citation  for  part  110 
is  revised  to  read: 

Authority:  Secs.  61. 53.  54,  57. 63, 64. 65, 
81,  82, 103, 104, 109, 111,126, 127, 128. 129, 
161, 181, 182. 183, 187. 189, 68  Slat.  929. 

930,  931,  932.  933. 936. 937, 948.  953.  954, 
955, 956,  S8  amended  (42  U.S.C  2071,  2073, 
2074,  2077,  2092-2095,  2111,  2112,  2133, 
2134, 2139, 2139a,  2141, 2154-2158, 2201, 
2231-2233, 2237, 2239);  sec.  201, 88  Stat 
1242,  as  amended  (42  U.S.C.  5841);  aec.  5, 
Pub.  L.  101-575. 104  SUt  2835  (43  U3£. 
2243). 

Seatons  110.1(bM2)  and  110.1(bK3)also 
issued  under  Pub.  L  96-92,  93  Stat.  710  (22 
U.S.C  2403).  Soetkn  110.11  also  issued 
under  sec.  122, 68  Slat.  939  (42  U8.C  2152) 
and  secs.  54c  and  57(L.  88  Slat.  473, 475.  (42 
U.S.C  2074X  Section  110l27  alao  issued 
under  sec.  2^9(8).  Pid>.  L.  99-440.  Section 
110.50(b)(3)  also  issued  under  sec.  123, 02 
Stat.  142  (42  U.SJ1  2153).  Saetkn  110JS1 
also  issued  under  sec.  184, 68  Stat  954,  as 
amended  (42  U.S.C  2234).  Section  lia52 
also  issued  under  sec.  186. 68  Stat.  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 
issued  under  5  U.SXI.  552.  554.  Seetkms 
110.130-110.135  also  issuad  under  5  U.&C 
553. 

2.  In  §  110.1,  paragraphs  (a).  (bMl),  (2), 
and  (3)  are  revised  and  paragraph  {bK4) 
is  added  to  read  as  follows: 

fllOLl  PurpoM  and  scope. 

(a)  The  regulations  in  this  pert 
prescribe  licensing,  enforcement,  and 
rulemaking  proceoures  and  criteria. 
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under  the  Atomic  Energy  Act,  for  the 
export  of  nuclear  equipment  and 
material,  as  set  out  in  §  110.8  and 
§  110.9,  and  the  import  of  nuclear 
equipment  and  material,  as  set  out  in 
§  110.9a.  This  part  also  gives  notice  to 
all  persons  who  knowingly  provide  to 
any  licensee,  contractor,  or 
subcontractor,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee’s  activities 
subject  to  this  part,  that  they  may  be 
individually  subject  to  NRC 
enforcement  action  for  violation  of 
§  110.7b. 

(b)*  •  • 

(1)  The  Departments  of  Defense  and 
Energy  for  activities  authorized  by 
sections  54,  64,  82.  and  91  of  the  Atomic 
Energy  Act,  except  when  the 
Department  of  Energy  seeks  an  export 
license  under  section  111  of  the  Atomic 
Energy  Act; 

(2)  Persons  who  export  uranium 
depleted  in  the  isotope  235  and 
incorporated  in  defense  articles  or 
commodities  solely  to  take  advantage  of 
high  density  or  pyrophoric 
characteristics.  These  persons  are 
subject  to  the  controls  of  the  Department 
of  State  and  the  Department  of 
Commerce  under  the  Arms  Export 
Control  Act  and  the  Export 
Administration  Act,  as  authorized  by 
section  110  of  the  International  Security 
and  Development  Cooperation  Act  of 
1980; 

(3)  Persons  who  export  nuclear 
referral  list  commodities  subject  to  the 
licensing  authority  of  the  Department  of 
Commerce  pursuant  to  15  CFR  part  799, 
such  as  bulk  zirconium,  plants  for  the 
conversion  of  uranium  hexafluoride, 
rotor  and  bellows  equipment,  maraging 
steel,  nuclear  reactor  related  equipment, 
including  process  control  systems  and 
simulators;  and 

(4)  Persons  who  import  deuterium, 
nuclear  grade  graphite,  or  nuclear 
equipment  other  than  production  or 
utilization  facilities.  A  uranium 
enrichment  facility  is  not  a  production 
facility. 

3.  In  §  110.2,  definitions  for 
Individual  shipment  and  Nuclear 
referral  list  are  added,  and  the 
dehnitions  for  Export,  Production 
facility,  and  Utilization  facility  are 
revised  to  read  as  follows; 

§110.2  Definitions. 

ft  *  *  *  * 

Export  means  to  physically  transfer 
nuclear  equipment  or  material  to  a 
person  or  an  international  organization 
in  a  foreign  country,  except  DOE 
distributions  as  authorized  in  Section 
111  of  the  Atomic  Energy  Act  or  Section 


110  of  the  International  Security  and 
Development  Cooperation  Act  of  1980. 

•  *  •  *  * 

Individual  shipment  means  a 
shipment  consisting  of  one  lot  of  height 
tendered  to  a  carrier  by  one  consignor 
at  one  place  at  one  time  for  delivery  to 
one  consignee  on  one  bill  of  lading.  This 
lot  may  consist  of: 

(1)  Only  one  item  or 

(2)  A  number  of  containers  all  listed 
on  the  same  set  of  shipping  documents. 
This  one  lot  of  height  or  “distinct” 
shipment  can  be  transported  on  the 
same  carrier  with  other  distinct 
shipments  containing  the  same  items  as 
long  as  each  shipment  is  covered  by 
separate  sets  of  shipping  documents. 
***** 

Nuclear  Referral  List  (NRL)  means  the 
nuclear-related,  dual-use  commodities 
on  the  Commerce  Control  List  that  are 
subject  to  the  nuclear  non-proliferation 
export  licensing  controls  of  the 
Department  of  Commerce.  They  are 
contained  in  Supplement  No.  1  to  15 
CFR  part  799  of  the  Department  of 
Commerce’s  Export  Administration 
Regulations  and  are  designated  by  the 
symbol  (NP)  as  the  reason  for  control. 

*  *  *  ft  * 

Production  facility  means  any  nuclear 
reactor  or  plant  specially  designed  or 
used  to  produce  special  nuclear  material 
through  the  irradiation  of  source 
material  or  special  nuclear  material,  the 
chemical  reprocessing  of  irradiated 
source  or  special  nuclear  material,  or 
the  separation  of  isotopes,  other  than  a 
uranium  enrichment  facility. 
***** 

Utilization  facility  means: 

(1)  Any  nuclear  reactor,  other  than 
one  that  is  a  production  facility  and 

(2)  Any  of  the  following  major 
components  of  a  nuclear  reactor: 

(i)  Reactor  pressure  vessel  (designed 
to  contain  the  core  of  a  nuclear  reactor); 

(ii)  Reactor  primary  coolant  pump; 

(iii)  “On-line”  reactor  fuel  charging 
and  discharging  machine;  and 

(iv)  Complete  reactor  control  rod 
system. 

(3)  A  utilization  facility  does  not 
include  the  steam  turbine  generator 
portion  of  a  nuclear  power  plant. 

4.  Section  110.4  is  revised  to  read  as 
follows: 

§  1 1 0.4  Communications. 

Except  where  otherwise  specified  in 
this  part,  all  communications  and 
reports  concerning  the  regulations  in 
this  part  should  be  addressed  to  the 
Assistant  Director  for  Exports,  Security, 
and  Safety  Cooperation,  Office  of 
International  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555,  telephone  (301)  504-2344. 
Communications  and  reports  may  be 
delivered  in  person  at  the  Commission’s 
offices  at  11555  Rockville  Pike, 

Rockville.  Maryland  20852  or  at  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20037. 

f110.S  [Amen<tod] 

5.  In  §  110.5,  remove  the  words  “and 
the  definition  of  utilization  facility  in 
§  110.2  of  this  part”. 

§110.6  [AiiMnded] 

6.  In  §  110.6,  paragraph  (b),  the  phrase 
“Office  of  International  Nuclear  and 
Non-Proliferation  Policy”  is  revised  to 
read  “Office  of  Arms  Control  and 
Nonproliferation  Technology  Support”. 

§110.7  [AnwndMq 

7.  In  §  110.7  second  sentence,  add 
“110.20,”  between  “§§  ”  and  “110.26”. 

8.  Section  110.8  is  revised  to  read  as 
follows: 

§110.8  List  of  nuclear  facilitiM  and 
equipment  under  NRC  export  licensing 
authority. 

(a)  Nuclear  reactors  and  specially 
designed  or  prepared  equipment  and 
components  for  nuclear  reactors.  (See 
ap^ndix  A  to  this  part). 

ib)  Plants  for  the  separation  of  the 
isotopes  of  uranium  (source  material  or 
S|}ecial  nuclear  material)  including  gas 
centrifuge  plants,  gaseous  diffusion  . 
plants,  jet  nozzle  plants,  vortex  plants, 
laser  isotope  separation  plants,  chemical 
separation  plants,  and  specially 
designed  or  prepared  assemblies  and 
components  for  these  plants.  (See 
appendix  B  to  this  part  for  gas 
centrifuge  equipment  and  appendix  C  to 
this  part  for  gaseous  diffusion 
equipment). 

(c)  Plants  for  the  separation  of  the 
isotopes  of  lithium  and  specially 
designed  or  prepared  assemblies  and 
components  for  these  plants. 

(d)  Plants  for  the  reprocessing  of 
irradiated  nuclear  reactor  fuel  elements 
and  specially  designed  or  prepared 
assemblies  and  components  for  these 
plants.  (See  appendix  D  to  this  part). 

(e)  Plants  for  the  fabrication  of  nuclear 
reactor  fuel  elements  and  specially 
designed  or  prepared  assemblies  and 
components  for  these  plants. 

(f)  Plants  for  the  production, 
separation,  or  purification  of  heavy 
water,  deuterium,  and  deuterium 
compounds  and  specially  designed  or 
prepared  assemblies  and  components 
for  these  plants.  (See  appendix  E  to  this 
part). 

(g)  Other  nuclear-related  commodities 
are  under  the  export  licensing  authority 
of  the  Department  of  Commerce.  (See  15 
CFR  part  799). 
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§110.9a  [AiTMncM] 

9.  In  §  110.9a.  remove  paragraph  (e) 
"Uranium  enrichment  facilities." 

§110.10  [AnMndMQ 

10.  In  §  110.10  paragraph  (b),  the 
reference  to  Suhpart  "L"  is  revised  to 
read  Subpart  "K  of  this  part". 

11.  The  heading  of  Suhpart  C  is 
revised  to  read  as  follows: 

Subpart  C— Ucenaaa 

12.  A  new  §  110.19  is  added  to 
subpart  C  to  read  as  follows: 

§  110-19  Types  of  licenses. 

Licenses  for  the  export  and  import  of 
nuclear  equipment  and  material  in  this 
part  consist  of  two  types:  General  and 
SpeciHc.  A  general  license  is  effective 
without  the  filing  of  an  application  with 
the  Commission  or  the  issuance  of 
licensing  documents  to  a  particular 
person.  A  specific  license  is  issued  to  a 
named  person  upon  application  hied 
pursuant  to  the  regulations  in  this  part. 

13.  In  §  110.20,  the  section  heading 
and  paragraphs  (a),  (b),  and*(e)  are 
revised  and  a  new  paragraph  (f)  is  added 
to  read  as  follows: 

§  1 1 0.20  General  license  Information. 

(a)  A  person  may  use  an  NRC  general 
license  as  the  authority  to  export  or 
import  nuclear  equipment  or  material  if 
the  equipment  or  material  to  be 
exported  or  imported  is  covered  by  the 
NRC  general  licenses  described  in 

§§  110.21-110.29.  If  an  export  is  not 
covered  by  these  sections,  a  person  must 
file  an  application  with  the  Commission 
for  a  specific  NRC  license  in  accordance 
with  §§110.30-110.31. 

(b)  In  response  to  a  petition  or  on  its 
own  initiative,  the  Commission  may 
issue  a  general  license  for  export  or 
import  if  it  determines  that  any  exports 
or  imports  made  under  the  general 
license  will  not  be  inimical  to  the 
common  defense  and  security  or 
constitute  an  imreasonable  risk  to  the 
public  health  and  safety  and  otherwise 
meet  applicable  statutory  requirements. 
A  general  license  is  issued  as  a 
regulation  after  a  rulemaking  proceeding 
under  subpart  K  of  this  part.  Issuance  of 
a  general  license  is  coordinated  with  the 
Executive  Branch. 

*  *  *  «  • 

(e)  A  person  who  useaien  NRC  general 
license  as  the  authority  to  export  or 
import  may  cite  on  the  shipping 
documents  the  section  of  this  part 
which  authorizes  the  described  export 
or  import  under  general  license,  as  a 
means  of  expediting  U.S.  Customs 
Service’s  processing  of  the  shipment. 

(f)  As  specified  in  §§  110.21  through 
110.26, 110.28,  and  110.29,  only  certain 


countries  are  eligible  recipients  of 
equipment  or  material  under  NRC 
general  licenses  to  export.  The 
Commission  will  closely  monitor  these 
countries  and  may  at  any  time  remove 
a  country  firom  a  general  license  in 
response  to  significant  adverse 
developments  in  the  country  involved. 

A  key  factor  in  this  regard  is  the 
nonproliferation  credentials  of  the 
importing  country. 

14.  In  §  110.21,  the  section  heading  is 
revised  to  read  as  follows: 

§110.21  General  license  for  the  export  of 
special  nuclesr  material. 

15.  In  §  110.22,  the  section  heading  is 
revised  to  read  as  follows: 

§  110.22  General  license  for  the  export  of 
source  material. 

16.  In  §  110.23,  the  section  heading  is 
revised  to  read  as  follows: 

§  1 1 0.23  General  license  for  the  export  of 
byproduct  material. 

17.  In  §  110.24,  the  section  heading  is 
revised  to  read  as  follows: 

§  1 1 0.24  General  license  for  the  export  cf 
deuterium. 

18.  In  §  110.25,  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

§  1 10.25  General  license  for  the  export  of 
nuclear  grade  graphite. 

«  *  «  *  * 

(b)  Unless  licensed  by  the  Department 
of  Commerce,  a  general  license  is  issued 
to  any  person  to  export  nuclear  grade 
graphite  in  fabricated,  nonnuclear- 
related  commercial  products  to  any 
country  not  listed  in  §  110.28,  except 
that  graphite  electrodes  weighing  more 
than  1  kilogram  per  electrode  may  not 
be  exported  to  any  country  listed  in 
§  110.29  under  this  general  license. 
(Fabricated  products  are  products  in 
final  manufactured  form  except  for 
detailed  machining  and  other  final  steps 
necessary  for  the  intended  end  use  of 
the  product.) 

19.  In  §  110.26,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  1 1 0.26  General  license  for  the  export  of 
nuclear  reactor  components. 

(a)  A  general  license  is  issued  to  any 
person  to  export  to  the  following 
countries  any  nuclear  reactor 
component  described  in  paragraphs  (5) 
through  (9)  of  appendix  A  to  &is  part 
if — 

(1)  The  component  will  be  used  in  a 
li^t  or  heavy  water-moderated  power 
or  research  reactor  in  those  countries,  or 

(2)  The  component  is  in 
semifabricated  form  and  will  be 


undergoing  final  fabrication  or  repair  in 
those  countries  for  subsequent  return  to 
the  United  States  for  use  in  a  nuclear 
power  or  research  reactor  in  the  United 
States: 


Belgium 

Cuuda 

Deomvk 

Fiance 

Gennany 

Greece 

Indoneeia 

Ireland 

Italy 

)apan 


Luxambonig 

Neibarlands 

Philippinaa 

Porti^ 

South  Korea 

Spain 

Swadra 

Swltxarland 

Taiwan 

United  Kingdom 


•  *  *  •  • 

20.  In  §  110.27,  the  section  heading 
and  paragraph  (c)  are  revised  to  read  as 
follows: 


§  110.27  General  license  for  imports. 

•  •  *  «  « 

(c)  A  person  importing  formula 
quantities  of  strategic  special  nuclear 
material  (as  defined  in  §  73.2  of  this 
chapter)  under  this  general  license  shall 
provide  advance  notification  of  the 
imports  as  specified  in  §  73.27  and 
§  73.72  of  this  chapter. 

21.  Section  110.28  is  revised  to  read 
as  follows: 


§  1 1 0.28  Embargoed  destiiMitions. 

Cambodia,  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Vietnam. 

22.  Section  110.29  is  revised  to  read 
as  follows: 


§  1 1 0.29  Restricted  destinations. 

India 
Israel 

Mauritania 
Niger 


Afghanistan 
Algeria 
Andorra 
Angola 
Argentina ' 

Brazil’ 

Burma  (Myanmar) 

Chile 

Comoros 

Diibouti 

Guyana 


Oman 
Pakistan 
St.  Kitts 
Syria  * 

United  Arab  Emirates 
Vanuatu 

Yemen  Arab  Republic 


23.  Section  110.30  to  subpart  D  is 
redesignated  as  §  110.30  to  subpart  C 
and  revised  to  read  as  follows: 


§  110.30  Application  for  a  specific  license. 

(a)  A  person  shall  file  an  application 
for  a  specific  license  to  export  or  import 
with  the  Assistant  Director  for  Exports. 
Security,  and  Safety  Cooperation,  Office 
of  International  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  The  application  may  ^ 
delivered  to  the  Commission’s  offices  at 
11555  Rockville  Pike,  Rockville, 
Maryland  20852  or  at  2120  L  Street. 
NW.  (Lower  Level),  Washington,  DC 
20037. 

^  Argentina  and  Brazil  will  be  removed 
from  the  list  of  restricted  destinations 
following  implementation  of  the  Argentina/ 
Brazil/IAEA  full-scope  safeguards  agreement. 
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(b)  An  applicatioa  ior  a  specific 
license  to  exptnl  or  impwt  must  be 
accompanied  Iw  the  appropriate  fee  in 
accordance  with  the  Em  atmediile  in 

§  170.21  and  §  170.31  of  this  chapter.  A 
license  application  will  not  be 
processed  unless  the  specified  fee  is 
received. 

(c)  A  license  application  should  be 
filed  on  NRC  Form  7.  except  that  an 
import  license  application  and  a 
pn^ucticm  orutiuzation  facility  export 
license  application  should  be  filed  by 
letter. 

(d)  Each  person  shall  provide  in  the 
license  apfMcation,  as  appropriate,  the 
infonnatioo  specified  in  §110.31.  The 
Commission  also  may  require  the 
submission  of  additional  information  if 
necessary  to  complete  its  review. 

(e)  An  application  may  cover  multiple 
shipments  and  destinations. 

(t)  The  applicant  ^all  withdraw  an 
application  when  it  is  no  longer  needed. 
Ihe  Commission’s  official  files  retain  all 
documents  related  to  a  withdrawn 
application. 

24.  Section  110.31  to  subpart  D  is 
redesignated  as  §  110.31  to  subpart  C 
and  the  section  heading  is  revised  to 
read  as  follows: 

§110.31  Infomurtion  Required  in  an 
Application  for  a  Specific  Ucanaa. 

Subport  D— {Removed} 

25.  Subpart  D  is  removed. 

Subperts  E,  F,  G,  H,  I,  J,  K.  end  L— 
[Redesignete^ 

26.  Sul^orts  E.  F,  G.  H.  1,  J,  K.  and  L 
are  redesignated  as  subparts  D,  E.  F,  G, 

H.  I,  J,  and  K  respectively. 

27.  In  §  110.40.  paragraphs  (a),  (bK3), 
and  (b)(4)  are  revised  to  read  as  follows: 

§110.40  Commission  review. 

(a)  Immediately  after  receipt  of  a 
license  application  filed  imder  the 
regulations  in  this  part,  the  Commission 
will  initiate  its  licensing  review  and.  to 
the  maximum  extent  feasible,  will 
expeditiously  process  the  application 
concurrently  vdth  review  by  the 
Executive  Branch. 

(b) *  *  * 

(3)  1,000  kilograms  or  more  of  nuclear 
grade  graphite  or  deuterium  oxide 
(heavy  water),  other  than  exports  of 
heavy  water  to  Canada. 

(4)  An  export  involving  assistance  to 
end  uses  related  to  isotope  separation, 
chemical  reprocessing,  heavy  water 
production,  advanced  reactors,  ot  the 
fabrication  of  nuclear  fuel  containing 
plutonium,  except  for  exports  of  source 
material  or  low^mriched  uranium  to 
EURATC^  or  Japan  for  enrichment  up 
to  5  peicmit  in  t^  isotope  uraniuni-23S, 


and  those  categenies  of  exports  which 
the  Commission  has  approved  in 
advance  as  constituting  permitted 
incidental  assistance. 

*  •  •  *  • 

28.  In  §  110.41,  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (aK3) 
and  (a)(5)  are  revised  to  read  as  follows: 

§  110.41  Executive  Branch  reviaw. 

(a)  An  application  firr  a  license  to 
export  the  blowing  will  be  promptly 
forwarded  to  the  Ex^tive  Branch  for 
review: 

*  *  *  *  « 

(3)  Nuclear  grade  graphite,  more  than 
100  curies  of  tritium,  and  deuterium 
oxide  (heavy ^water),  other  than  exports 
of  heavy  wat»  to  Canada. 

***** 

(5)  An  export  involving  assistance  to 
end  uses  related  to  isotope  separation, 
chemical  reprocessing,  heavy  water 
production,  advanced  reactors,  or  the 
fabrication  of  nuclear  fuel  containing 
plutonium,  except  for  exports  of  source 
material  or  low-enriched  uranium  to 
EURATOM  and  Japan  for  enrichment  up 
to  5  percent  in  the  isotope  uranium-235, 
and  those  categories  of  exports 
approved  in  advance  by  tJto  Executive 
Branch  as  constituting  permitted 
incidental  assistance. 
***** 

29.  In  §  110.42,  footnote  3  is 
redesignated  as  footnote  2  and  the  text 
of  the  footnote  is  revised  to  read  as 
follows: 

§110.42  Export  licensing  Niteria. 
***** 

*  Exports  of  nuclear  reactors,  reactor 
pressure  vessels,  reactor  primary 
coolant  peunps,  "on-line”  reactor  fuel 
charging  and  discharging  machines,  and 
complete  reactor  control  rod  systems,  as 
specified  in  paragraphs  (1)  through  (4) 
of  appendix  A  to  this  part,  are  subject 
to  the  m^rt  licensing  criteria  in 
§  110.42(a).  Exports  of  nuclear  reactor 
components,  as  specified  in  paragraphs 
(5)  through  (9)  of  appendix  A  to  ^s 
part,  when  exported  separately  from  the 
items  describe  in  paragraphs  (1) 
through  (4)  of  appendix  A.  are  subjeci 
to  the  export  hcensing  criteria  in 
§  110.42(b). 

'  30.  Section  110.43  is  revised  to  read 
as  follows: 

§110.43  Physicai  sacurlty  standards. 

(aj  Physical  security  measures  in 
recipient  countries  must  provide 
protection  at  least  comparable  to  the 
rsexunmendations  in  the  cxirrent  version 
of  IAEA  publication  INFCIRC/225/ 
Rev.2,  D^nd)er  1989,  "The  Miysicxtl 
Protedfon  of  Nuclear  Material,”  and  is 


incorporated  by  reference  in  this  part. 
This  inexHporation  by  reference  was 
approved  by  the  Direertor  of  the  Federal 
Register  in  acoordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Notice  of  anv 
changes  made  to  me  material 
incorporated  by  reference  will  be 
published  in  the  Federal  Register. 

Copies  of  INPCIRC/225/Rev.2  may  be 
obtained  from  the  Assistant  Direertor  for 
Exports.  Security,  and  Safety 
Cooperation,  Office  of  International 
Programs,  U.S.  Nuedear  Regulatory 
Commission,  Washington.  DC  20555, 
and  are  available  for  inspec:tion  at  the 
NRC  library,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  20814.  A  copy  is  on 
file  at  the  libraiy  of  the  Office  of  the 
Federal  Register,  800  N.  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(b)  Commission  determinations  on  the 
adequacy  of  physical  secnirity  measures 
are  based  on — 

(1)  Receipt  of  written  assurances  from 
recipient  countries  that  physical 
seenuity  measures  providing  protection 
at  least  con^parable  to  the 
recommenciations  set  forth  in  INFQRC/ 
225/Rev.2  will  be  maintained;  and 

(2)  Information  obtained  through 
country  visits,  informaticui  exch^ges, 
or  other  sources.  Determinations  are 
made  on  a  cx>untry-wide  basis  and  are 
subject  to  continuing  review.  Appendix 
G  to  this  part  describes  the  different 
c:ategories  of  nuedear  material  to  whicdi 
physical  security  measures  are  applied. 

§110.50  [Amended] 

31.  In  §  110.50(b)(3),  "Assistant 
Director  for  International  Security” 
which  appears  in  the  first.  secx}nd,  and 
third  sentenc:es  is  revised  to  read 
“Assistant  Director  for  Exports, 

Secnirity,  and  Safety  Cooperation”. 

§110.70  (Amended] 

32.  hi  §  110.70  paragraph  (c), 
"Assistant  Director  for  International 
Security,  Office  of  Government  and 
Public  Affairs,”  is  revised  to  read  "the 
Public  Dcxniment  Room,”. 

Appendix  A  to  Part  110  [Amended] 

33.  In  appendix  A  to  part  110, 
paragrapb  (3)  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  110 — ^Illustrative 
List  of  Nuedeq^^  Reactor  Equipment 
Undw  NRC  Export  Licensing  Authority 
***** 

(3)  Complete  reactor  control  rod 
system,  i.e.,  rods  ^lecially  designed  or 
pr^aied  for  the  cxmtrol  of  the  reaction 
rate  in  a  nuclear  reactor,  including  the 
neutron  absc^bing  part,  and  the  support 
or  suspension  structures  therefor; 
***** 
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Appendix  B  to  Part  1 10  [Amended] 

34.  In  the  title  of  appendix  B  to  part 
110,  the  word  “Illustrative**  is  added 
before,  the  word  “List**.  In  section  1,  in 
sentence  four  of  paragraph  1.2(a).  the 
number  **1.6.1**  is  revised  to  read 
**1.6:1’*  and  in  sentence  five;  the  phrase 
“or  a  remanence  of  98.5  percent  or 
more,*’  is  added  after  the  phrase  *‘0.15 
Henry/meter  (120,000  in  CGS  imits)  or 
more,**.  In  section  2,  paragraph  (a)l, 

“100  Kg/m^  (15  Ib/in.*)**  is  revised  to 
read  “100  kN/m^  (15  psi)  and  at  a  rate 
of  1  kg/h  or  more.**  and  ^  paragraph 
(a)2  “3  Kg/m^**  is  revised  to  read  “3  kN/ 
m***. 

Appendix  D  to  Part  110  [Amended] 

35.  In  appendix  D  to  part  110,  in 
sentence  one  of  paragraph  (3), 
“contractors’*  is  revised  to  read 
“contactors”. 

36.  Appendix  E  to  part  110  is 
redesignated  as  appendix  G  to  part  110 
and  a  new  appendix  E  to  part  110  is 
added  to  read  as  follows: 

Appendix  E  to  Part  110 — Illustrative 
List  of  Equipment  and  Components 
Under  NRC  Export  Licensing  Authority 
for  Use  in  a  Plant  for  the  Production  of 
Heavy  Water,  Deuterium  and 
Deuterium  Compounds 

Note:  Heavy  water  can  be  produced  by  a 
variety  of  processes.  However,  two  processes 
have  proven  to  be  conunercially  viable:  the 
water-hydrogen  sulphide  exchange  process 
(GS  process)  and  the  anunonia-hydi^en 
exchange  process. 

A.  The  water-hydrogen  sulphide 
exchange  process  (GS  process)  is  based 
upon  the  exchange  of  hydrogen  and 
deuterium  between  water  and  hydrogen 
sulphide  within  a  series  of  towers 
which  are  operated  with  the  top  section 
cold  and  the  bottom  section  hot.  Water 
flows  down  the  towers  while  the 
hydrogen  sulphide  gas  circulates  from 
the  bottom  to  the  top  of  the  towers.  A 
series  of  perforated  trays  are  used  to 
promote  mixing  between  the  gas  and  the 
water.  Deuterium  migrates  to  the  water 
at  low  temperatures  and  to  the  hydrogen 
sulphide  at  high  temperatures.  Gas  or 
water,  enriched  in  deuterium,  is 
removed  from  the  first  stage  towers  at 
the  junction  of  the  hot  and  cold  sections 
and  the  process  is  repeated  in 
subsequent  stage  towers.  The  product  of 
the  last  stage,  water  enriched  up  to  30 
percent  in  deuterium,  is  sent  to  a 
distillation  unit  to  produce  reactor  grade 
heavy  water;  i.e.,  99.75  percent 
deuterium  oxide. 

B.  The  ammonia-hydrogen  exchange 
process  can  extract  deuterium  from 
synthesis  gas  through  contact  with 
liquid  ammonia  in  the  presence  of  a 
catalyst.  The  systhesis  gas  is  fed  into 


exchange  towers  and  then  to  an 
ammonia  converter.  Inside  the  towers 
the  gas  flows  from  the  bottom  to  the  top 
while  the  liquid  ammonia  flows  from 
the  top  to  the  bottom.  The  deuterium  is 
stripped  from  the  hydrogen  in  the 
systhesis  gas  and  concentrated  in  the 
ammonia.  The  ammonia  then  flows  into 
an  ammonia  cracker  at  the  bottom  of  the 
tower  while  the  gas  flows  into  an 
ammonia  converter  at  the  top.  Further 
enrichment  takes  place  in  subsequent 
stages  and  reactor-^de  heavy  water  is 
produced  through  final  distillation.  The 
synthesis  gas  fe^  can  be  provided  by  an 
ammonia  plant  that  can  be  constructed 
in  association  with  a  heavy  water 
ammonia-hydrogen  exchange  plant.  The 
ammonia-hydrogen  exchange  process 
can  also  use  ordinary  water  as  a  feed 
source  of  deuterium. 

C.l.  Much  of  the  key  equipment  for 
heavy  water  production  plants  using 
either  the  .water-hydrogen  sulphide 
exchange  process  (GS  process)  or  the 
ammonia-nydrogen  exchange  process 
are  common  to  several  segments  of  the 
chemical  and  petroleum  industries; 
particularly  in  small  plants  using  the  GS 
process.  However,  few  items  are 
available  “ofl-the-shelf.**  Both  processes 
require  the  handling  of  large  quantities 
of  flammable,  corrosive  and  toxic  fluids 
at  elevated  pressures.  Thus,  in 
establishing  the  design  and  operating 
standards  for  plants  and  equipment 
using  these  processes,  careful  attention 
to  materials  selection  and  specifications 
is  required  to  ensure  long  service  life 
with  high  safety  and  reliability  factors. 
The  choice  is  primarily  a  function  of 
economics  and  need.  Most  equipment, 
therefore,  is  prepared  to  customer 
requirements. 

In  both  processes,  equipment  which 
individually  is  not  especially  designed 
or  prepared  for  heavy  water  production 
can  be  assembled  into  especially 
designed  or  prepared  systems  for 
producing  heavy  water.  Examples  of 
such  systems  are  the  catalyst  production 
system  used  in  the  ammonia-hydrogen 
exchange  process  and  the  water 
distillation  systems  used  for  the  final 
concentration  of  heavy  water  to  reactor- 
grade  in  either  process. 

C.2.  Equipment  especially  designed  or 
prepared  for  the  production  of  heavy 
water  utilizing  either  the  water- 
hydrogen  sulphide  exchange  process  or 
the  ammonia-hydrogen  exchange 
process: 

(i)  Water-hydrogen  Sulphide  Exchange 
Towers 

Exchange  towers  fabricated  from 
carbon  steel  (such  as  ASTM  A516)  with 
diameters  of  6  m  (20  ft)  to  9  m  (30  ft), 
capable  of  operating  at  pressures  greater 


than  or  equal  to  2  MPa  (300  psi)  and 
with  a  corrosion  allowance  of  6mm  or 
greater. 

(ii)  Blowers  and  Compressors 

Single  stage,  low  head  (i.e.,  0.2  MPa 
or  30  psi)  centrifugal  blowers  or 
compressors  for  hydrogen-sulphide  gas 
circulation  (i.e.,  gas  containing  more 
than  70  percent  HjS).  The  blowers  or 
compressors  have  a  throughput  capacity 
greater  than  or  equal  to  56  mVsecond 
(120,000  SCFM)  while  operating  at 
pressvu*es  greater  than  or  e^al  to  1.8 
MPa  (260  psi)  suction  and  have  seals 
designed  for  wet  HjS  service. 

(iii)  Ammonia-Hydrogen  Exchange 
Towers 

Ammonia-hydrogen  exchange  towers 
greater  than  or  equ^  to  35  m  (114.3  ft) 
in  height  with  diameters  of  1.5  m  (4.9 
ft)  to  2.5  m  (8.2  ft)  capable  of  operating 
at  pressiues  greater  than  15  MPa  (2225 
psi).  The  towers  have  at  least  one 
flanged,  axial  opening  of  the  same 
diameter  as  the  cylindrical  part  through 
which  the  tower  internals  can  be 
inserted  or  withdrawn. 

(iv)  Tower  Internals  and  Stage  Pumps 
Used  in  the  Ammonia-hydrogen 
Exchange  Process. 

Tower  internals  include  especially 
designed  stage  contactors  which 
promote  intimate  gas/liquid  contact. 
Stage  pumps  include  especially 
designed  submersible  pumps  for 
circulation  of  liquid  ammonia  within  a 
contacting  stage  internal  to  the  stage 
towers. 

(v)  Ammonia  Crackers  Utilizing  the 
Ammonia-hydrogen  Exchange  Process. 

Ammonia  crackers  with  operating 
pressures  greater  than  or  equal  to  3  MPa 
(450  psi). 

(vi)  Infrared  Absorption  Analyzers 

Infrared  absorption  analyzers  capable 
of  “on-line”  hydrogen/deuterium  ratio 
analysis  where  deuterium 
concentrations  are  equal  to  or  greater 
than  90  percent. 

(vii)  Cata]3rtic  Burners  Used  in  the 
Ammonia-hydrogen  Exchange  Process. 

Catalytic  burners  for  the  conversion  of 
enriched  deuterium  gas  into  heavy 
water. 

37.  A  new  appendix  F  to  i>art  110  is 
added  to  read  as  follows: 

Appendix  F  to  Part  110 — ^Illustrative 
List  of  Byproduct  Materials  Under  NRC 
Export/Import  Licensing  Authority 

Actinium  22S  (Ac  225)  Anwriduin  241  (Am 
Actinium  227  (Ac  227)  241) 

Actinium  228  (Ac  228) 
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Americiuia  242ni  (Aa  Hokni«m  IM  (Ho  16S) 
242in)  Hydrogm  3  (H  3) 

Ameridmn  242  (Am  Indhim  lt3m  (b  113m) 

242)  Indium  114m  (lo  lt4m) 

Americium  243  (Am  Indium  115m  (In  115m) 

243)  Intfinm  IIS  (In  Its) 
Antimony  124  (Sb  124)  lodiM  125  d  125) 
Antimony  125  (Sb  125)  Iodine  128  (1 126) 
Antimony  128  {Sb  126)  Iodine  129  (1 129) 

ArMBic  73  (A*  73)  Iodine  131  (1 131) 

Arsenie  74  (As  74)  Iodine  132  (1 132) 

Arsenic  76  (As  76)  Iodine  133  Q  13^ 

Arsenic  77  (As  77)  Iodine  134  (1 134) 

Barium  131  (Be  131)  Iodine  135  (1 135) 

Barium  133  (Be  133)  Iridium  192  (Ir  192) 

Barium  140  (Be  140)  bidium  104  (fr  194) 

Bismutk  207  (Bi  207)  Iron  55  (Fa  55) 

Bismuth  210  (Bi  210)  Iron  50  (Fe  SO) 

Bromine  62  (Br  82)  Krypton  85  (Kr  85) 

Cadmium  100  (Cd  108)  Krypton  87  (Kr  87) 
Cadmium  113  (Cd  113)  l-anihaniiin  140  (Le  140) 
Cadmium  115m  (Cd  Lend  210  (Fb  210) 

115m)  Lutetium  177  (Lu  177) 

Cadmium  115  (Cd  115)  Manganese  52  (Mn  52) 

Cakhim  45  (Ce  45)  Manganese  54  (Mn  54) 

Cakaum  47  (Ca  47)  Manganese  56  (Mn  56) 

Californium  248  (Cf  Mercury  107m  (Hg 

248)  197m) 

Califtmium  249  (Cf  Mercury  197  (Hg  197) 

249)  Mercury  203  (Hg  203) 

Californium  250  (Cf  Molybdianum  99  (Mo 

250)  0^ 

Californium  251  (Cf  Neodymium  147  (Nd 

251)  147) 

Californium  252  (Cf  Neodymium  149  (Nd 

252)  149) 

Carbon  14  (C  14)  Neptimium  237  (Np 

C^erium  141  (Ca  141)  237) 

Cerium  143  (Ce  143)  Nidce)  59  (Ni  59) 

Cerium  144  (Ce  144)  Nickel  63  (Ni  63) 

Cesium  131  (Cs  131)  Nickel  65  (Ni  65) 

Cesium  134m  (Cs  134m)  Niobium  93m  (1^  93m) 
Cesium  134  (C^  134)  Niobium  94  (Nb  94) 

Cesium  135  (Cs  135)  Niobium  95  (Nb  95) 

Cesium  136  (Cs  136)  Niobium  97  (Nb  97) 

Cesium  137  (Cs  137)  Osmium  185  (Os  185) 

Chlorine  36  (Q  36)  Osmium  191m  (Os 

Chlorine  38  (O  38)  191m) 

Chromium  51  (Or  51)  Osmium  191  (Os  191) 

Cobalt  58m  (Co  58m)  Osmium  193  (Os  193) 

Cobalt  58  (Co  58)  Palladium  103  (Pd  103) 

Cobalt  60  (Co  60)  Palladium  109  (Pd  109) 

Copper  64  (Cu  64)  Phosphorus  32  (P  32) 

Curium  242  (Cm  242)  Pfaos{diorus  33  (P  33) 
Curium  243  (Cm  243)  Platinum  191  (I^  191) 
Curium  244  (Cm  244)  Platinum  193m  (Pt 
Curium  245  (Cm  245)  193m) 

Curium  247  (Cm  247)  Platinum  193  (Pt  193) 

Dysprosium  165  (Dy  Platinum  197m  (Pt 

165)  197m) 

Dysprosium  166  (Dy  Platinum  197  (Pt  197) 

166)  Polonium  208  (Po  206) 

Erbium  169  (£r  169)  Polonium  209  (Po  209) 

Erbium  171  (Er  171)  Polonium  210  (Po  210) 

Europium  152  (Eu  152)  Potassium  42  (K  42) 
Europium  152  9.2  h  Praseodymium  142  (Pr 

(Eu  152  9.2  h)  142) 

Europium  152  13  yr  Praseodymium  143  (Pr 
(Eu  152  13  yr)  143) 

Europium  154  (Eu  154)  Prom^ium  145  (Pm 
Europium  155  (Eu  155)  145) 

Fhiorine  18  (P  18)  Promethium  147  (Pm 

Gadolinium  153  (Gd  147) 

153)  Prom^ium  149  (Pm 

Gadolinium  159  (Gd  149) 

ISO)  Radium  223  (Ra  223) 

Gallium  72  (Ga  72)  Rhenium  186  (Re  186) 

Germanium  68  (Ge  68)  Rhenium  188  (Re  188) 

Germanium  71  (Ga  71)  Rhodium  103m  (Rh 
Gold  198  (Au  198)  103m) 

Gold  199  (Au  199)  Rhodium  105  (Rh  105) 

Hafnium  172  (Iff  172)  Rubidium  86  (Rb  88) 

Hafnium  181  (Hf  181)  Rubidium  87  (Rb  87) 

Holmium  166m  (Ho  Ruthenium  97  (Ru  97) 

166m)  Ruthenium  103  (Ru  IttU 


Ruthenium  106  (Ru  108)  TaUmium  229  (Ta  129) 
Ruthenium  106  (Ru  106)  TeUuiinm  131m  (Ta 
Samarium  151  (Sm  181)  t31m) 

Samarium  153  (Sm  153)  Trihirium  132  (Te  132) 
Scandium  46  (Sc  46)  Tnddnm  160  (Tb  160) 

Scandium  47  (Sc  47)  Thallium  200  (Tl  200) 

Scandium  48  (Sc  48)  ThaUium  201  (Tt  201) 

Selenium  75  (Sa  75)  ThaUium  202  (TI  202) 

Silicon  31  (Si  31)  Thtdlhun  204  (71  204) 

SUver  105  (Ag  105)  Thulium  170  (Tm  17^ 

Sileer  110m  (Ag  110m)  Thulium  171  (Tm  171) 

Silver  111  (Ag  111)  Tin  113  (Sn  113) 

Sodium  22  (Na  22)  Tin  123  (Sn  123) 

Sodium  24  (Na  24)  Tin  125  (Sn  129) 

Strontium  65  (Sr  55)  Tin  128  (So  126) 

Strontium  69  (Sr  89)  Titanium  44  (Ti  44) 
Strontium  90  (Sr  90)  Tritium  (U3) 

Strontium  91  (Sr  91)  Tungsten  181  (W  181) 

Slionrium  92  (Sr  92)  IHmgsten  165  (W  65) 

Sul{diur  35  (S  35)  Tun^en  187  (W  187) 

Tantalum  182  (Ta  182)  Vanadium  48  (V  48) 
Technetium  96  (Tc  96)  Xenon  131m  (Xe  131m) 
Technetiiun  97m  (Tc  Xenon  133  (Xe  133) 
97m)  Xenon  135  (Xe  135) 

Technetium  97  (Tc  97)  Ytteibium  175  (Yb  175) 
Technetium  99m  (Tc  Yttrium  90  (Y  90) 

99m)  Yttrium  91  (Y  91) 

Technetium  99  (Te  99)  Yttrium  92  (Y  92) 

Tellurium  125m  (Te  Yttrium  93  (Y  93) 

125m)  Zinc  65  (Zn  65) 

Tellurium  127m  (Te  Zinc  69m  (Zn  69in) 
127m)  Zinc  89  (Zn  69) 

TeUurium  127  (Te  127)  Zirconium  93  (Zt  93) 

Tellurium  129m  (Te  Zirconium  95  (Zr  95) 

129m)  Zirconium  97  (Zr  97) 

Dated  in  Rockville,  Maryland,  this  22nd 
day  of  February,  1993. 

For  the  Nuclear  Regulatory  Cktmmission. 
James  M,  Taylor, 

Executive  Director  for  Operations. 

IFR  Doc  93-5066  Filed  3-8-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  71 

[Airspace  Docket  No.  91-ANE-62] 

Amendment  to  Control  Zone; 
Limestone,  ME 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Limestone.  Maine  (ME)  Control  2^ne. 
This  action  is  prompted  by  a  re- 
evaluation  of  the  United  States 
Standards  for  Terminal  Instrument 
Procedmes  (TERPS)  as  applied  to  the 
airspace  surrounding  Northern  Maine 
Regional  Airport,  Presque  Isle,  ME; 
Caribou  Municipal  Airport,  Caribou, 
ME;  and  Loring  Air  Force  Base, 
Limestone,  ME.  This  action  will  keep 
the  description  of  the  Limestone,  ME 
(Control  Zone  operationally  current. 
EFFECTIVE  DATE:  May  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor.  Airspace  Specialist, 
System  Management  Brantdi,  ANE-530, 


Federal  Aviation  Administration,  12 
New  England  Exacutive  Pafk, 

Buriinglon.  MA  01803-S299;  telephone 
(617)  270-2428;  fax  (617)  272-0395. 

SUPPLEMENTARY  WFORMATIONr 
Histiny 

On  April  7, 1992,  the  FAA  proposed 
to  amend  part  71  of  the  Fedei^  Aviation 
Regulations  (14  CFR  part  71>to  amend 
the  Limestone.  Maine  (ME)  Control 
Zone.  (57  FR 11700).  Interested  parties 
were  invited  to  partkupate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  The  FAA  received  no  comments 
to  the  proposed  rule.  Except  for  the 
following  minor  changes,  this 
amendment  is  the  same  as  the  proposed 
rule.  The  longitude  and  latitude 
coordinates  used  in  the  proposed  rule 
were  based  on  North  American  Datum 
27.  These  coordinates  have  been 
updated  to  North  American  Datum  83. 

In  addition,  since  the  FAA  issued  the 
proposed  rule,  the  Limestone,  ME 
(Control  Zfyne  was  modified  by  the 
Terminal  Airspace  Reconfiguration  rule 
(57  FR  38962),  which  converted  the 
lateral  unit  of  measurement  from  statute 
to  nautical  miles  and  redesignated  the 
area  intended  to  contain  aircraft 
operations  under  instrument  flight  rules 
(IFR).  Lastly,  this  final  rule  contains 
editorial  changes  fi'om  the  proposed  rule 
that  do  not  change  the  scope  or  intent 
of  the  rule.  (Control  2k>ne  areas  are 
published  in  section  71.171  of  FAA 
Order  7400.7A  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Limestone,  ME  control  zone 
will  be  amended  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  is 
prompted  by  a  re-ev^uation  of  the 
requirements  of  the  United  States 
Standards  for  Terminal  Instrument 
Procedures  (TERPS)  as  applied  to  the 
airspace  surrounding  Northern  Maine 
Regional  Airport  at  Presque  Isle.  ME; 
Caribou  Municipal  Airport,  Caribou, 
ME;  and  Loring  Air  Force  Base. 
Limestone,  ME.  This  action  is  intended 
to  contain  aircraft  operating  under 
instrument  flight  rules  (IFR)  within 
controlled  airspace  while  transitioning 
between  the  terminal  and  en  route 
environments. 

The  FAA  has  determined  that  this 
regulation  involves  only  an  established 
Ix^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  these  r^ulations 
operationally  current  it,  therefore — (1) 
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is  not  a  *‘ina}or  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  DOT  Regulatcuy  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  economic  cost  will  be 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  the  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  QFR  Part '71 

Aviation  safety.  Control  zones, 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71-^AMEND£D] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C  app.  134R{a),  1354(a). 
1510;  Executive  Order  10654,  24  FR  9565,  3 
CFR.  1959-1963,  Cmnp.,  p.  389;  49  U.S.C. 
106(g);  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74()0.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
Novembw  27, 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  Control 
Zones 

*  •  •  *  * 

ANE  ME  CZ  Limestone,  ME 
Loring  Air  Force  Base,  Limestone,  ME 
(lat.  46"5roi'7a,  long.  6r53'10"W) 

Loring  TACAN 

(lat.  46°55'30T^,  long.  67*52'34"W) 

That  airspace  extending  upward  horn  the 
surface  to  and  including  3,200  MSL  within 
a  5.5-mile  radius  of  the  center  of  Loring  Air 
Force  Base,  excluding  the  airspace  outside  of 
the  United  States;  and  that  airspace 
extending  upward  horn  the  suiiface  within  2 
miles  of  each  side  of  the  Loring  TACAN  166° 
radial  extending  from  the  S.5-mile  radius 
area  to  5.6  miles  south  of  the  Loring  TACAN. 
***** 

Issued  in  Burlington,  Massachusetts,  on 
February  25, 1993. 

Francis  ).  [ohns. 

Manager.  Air  Traffic  Division.  New  En^aad 
Region. 

[FR  Doc.  93-5370  Filed  3-8-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  236 

[Docket  No.  R-93-1385;  FR-2450-F-05] 
RtN2502-AE34 

Prepayment  of  a  HUD-lnaured 
Mortgage  by  an  Owner  of  Low  Income 
Housing;  Technical  Amendment 

AGENCY:  Ofiice  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  purpose  of  this  technical 
amendment  is  to  clarify  24  CFR  236.60, 
that  pertains  to  excess  rental  charges.  It 
has  been  recently  discovered  that  an 
incorrect  regulatory  amendment 
instruction  caused  §  236.60  to  be 
erroneously  codified  in  title  24  of  the 
Code  of  Federal  Regulations.  This 
technical  amendment  should  prevent 
further  confusion  with  that  section. 
EFFECTIVE  DATE:  October  22, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  }.  East,  Office  of  Multifamily 
Housing  Management,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
20410.  Telephone  (202)  708-2300.  TDD 
Number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  On 
September  21, 1990  (55  FR  38944),  the 
Department  published  in  the  Federal 
Register,  a  final  rule  that  set  forth 
HUD’s  procedures  governing  the 
prepayment  of  a  multifamily  mortgage 
by  an  owner  (mortgagor)  of  eligible  low 
income  housing,  in  cases  where,  but  for 
the  provisions  of  the  Housing  and 
Community  Development  Act  of  1987 
(the  "1987  Act”),  Public  Law  100-242, 
enacted  February  5, 1988,  the  owner 
would  be  firee  to  prepay  its  mortgage 
without  HUD's  approval  or  would, 
within  one  year,  become  eligible  to 
prepay  without  HUD’s  approval.  That 
final  rule  contained  multiple 
amendments  to  title  24  of  the  Code  of 
Federal  Regulations,  and  included  a 
revision  to  §  236.60. 

Tl^  amendatory  instruction  for 
§  236.60  of  the  September  21, 1990 
published  final  rule  stated  that, 
"Section  236.60  is  revised  to  read  as 
follows:”.  It  should  have  stated  that, 
"Section  236.60  is  being  amended  by 
revising  the  beginning  of  the  sentence, 
to  read  as  follows:”.  Therefore,  to  avoid 
further  confusion,  this  technical 
amendment  will  revise  and  restate 
§  236.60  in  Hs  entirety. 


List  of  Subjects  in  24  CFR  Pert  236 

Grant  programs— housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  part  236  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715z-l: 

42  U.S.C.  3535(d). 

2.  Section  236.60  is  revised  to  read  as 
follows: 

§236.60  Excess  rental  charge*. 

Except  as  agreed  to  by  the 
Ckimmissioner  pursuant  to  a  plan  of 
action  approved  under  part  248  of  this 
chapter  or  in  connection  with  an 
adjustment  of  contract  rents  under 
se^ion  8(cKlO)  of  the  United  States 
Housing  Act  of  1937,  the  mortgagor 
shall  agree  to  pay  monthly  to  the 
Secretary  the  total  of  all  rental  charges 
collected  in  excess  of  the  Basic  Rent  in 
accordance  with  instructions  prescribed 
by  the  Secretary. 

Dated;  March  3, 1993. 

Grady  ).  Norris, 

Assistant  Ceneral  Counsel  for  Regulations. 
[FR  Doc.  93-5340  Filed  3-8-93;  8:45  am) 
BILUNO  CODE  421fr-32-« 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  988 

Weather  Modification 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  title  32,  chapter  VII 
of  the  CFR  by  removing  part  988, 
Weather  Modification.  This  rule  is 
removed  because  it  has  limited 
applicability  to  the  general  public.  I’his 
action  is  the  result  of  departmental 
review.  The  intended  effect  is  to  ensure 
that  only  regulations  which 
substantially  affect  the  public  are 
maintained  in  tlie  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  April  8. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patsy  J.  Conner,  Air  Force  Feileral 
Register  Liaison  Officer,  SAF/AAIA, 
1610  Air  Force  Pentagon,  Washington, 
DC  20330-1610,  telephone  (703)  614- 
3431. 
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SUPPLEMENTARY  MFORMATION: 

List  of  Subjects  in  32  CFR  Pari  988 
Weather  modification. 

Authority:  10  U.S.C  8013. 

PART  988— [REMOVED] 

Accordingly,  32  CFR,  chapter  VII,  is 
amended  by  removing  part  988. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-5293  Piled  3-8-93;  8.45  am] 
HLJNO  CODE  3S1»-0t-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

(AD-FDL-4601-8] 

National  Ambient  Air  Quality 
Standards  for  Ozone — Rnal  Decision 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  decision. 

SUMMARY:  In  accordance  with  sections 
108  and  109  of  the  Clean  Air  Act  (Act), 
the  EPA  announced  on  August  10, 1992 
its  proposed  decision  under  section 
109(d)(1)  that  revisions  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  (Oa)  are  not  appropriate  at  this 
time.  The  level  of  the  existing  primary 
and  secondary  standards  for  Oa  is  0.12 
parts  per  million  (ppm).  The  standards 
are  attained  when  the  expected  number 
of  days  per  calendar  year  with 
maximum  hourly  average 
concentrations  above  0.12  ppm  is  equal 
to  or  less  than  1,  as  determined  by  the 
Interpretation  of  the  National  Ambient 
Air  (Quality  Standards  for  Ozone 
(appendix  H).  In  the  same  notice,  the 
EPA  also  announced  its  plans,  in  view 
of  the  large  number  of  recent  scientihc 
papers  and  ongoing  research  on  the 
health  and  welfare  effects  of  O3,  to 
proceed  as  rapidly  as  possible  with  the 
next  review  of  the  air  quality  criteria 
and  standards  for  O3. 

This  document  announces  the  EPA's 
Tinal  decision  under  section  109(d)(1) 
that  revisions  of  the  primary  and 
secondary  standards  are  not  appropriate 
at  this  time.  Since  publication  of  the 
August  10  1992  notice,  the  EPA  has 
initiated  action  10  update  the  air  quality 
'  criteria  upon  which  this  decision  is 
based  so  that  the  recent  information  on 
health  and  welfcue  effects  of  O?  can  be 
considered  as  rapidly  as  possible  in  the 
next  criteria  and  standards  review. 
EFFECTIVE  DATE:  This  action  is  effective 
April  8. 1993. 


ADDRESSES:  A  docket  containing 
information  relating  to  the  EPA‘s  review 
of  the  O?  primary  and  secondary 
standards  (Docket  No.  A-92-17)  is 
available  for  public  inspection  in  the 
Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency, 

South  Conference  Center,  room  4,  401  M 
Street  SW.,  Washington,  DC.  The  docket 
may  be  inspected  between  8  a.m.  and  3 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying.  The 
information  in  the  docket  constitutes 
the  complete  basis  for  the  decision 
announced  in  this  notice.  For  the 
availability  of  related  information,  see 
SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  H.  Haines,  Air  Quality 
Management  Division  (MD-12),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC,  27711, 
telephone  (919)  541-5533. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Related  Information 

Certain  documents  are  available  from: 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161.  Available  documents  include: 
the  revised  criteria  document.  Air 
Quality  Criteria  for  Ozone  and  Other 
Photochemical  Oxidants  (five  volumes, 
EPA-600/8-84-020aF-eF,  August  1986; 
NTIS  #  PB-87142949,  $168.00  paper 
copy),  and  the  1989  staff  paper.  Review 
of  the  National  Ambient  Air  Quality 
Standards  for  Ozone:  Assessment  of 
Scientific  and  Technical  Information- 
OAQPS  St8ff  Paper  (EPA-450/2-92- 
001,  June  1989;  NTIS  #  PB-92-190446, 
$43.00  paper  copy  and  $17.00 
microfiche).  (Add  $3.00  handling  charge 
per  order.)  The  criteria  document 
supplement.  Summary  of  Selected  New 
Information  on  Effects  of  Ozone  and 
Other  Photochemical  Oxidants  (EPA- 
600/8-88-1 05F)  is  available  at  no  cost 
from  the  Center  for  Environmental 
Research  Information  (CERI),  telephone 
(513)  569-7562.  A  limited  number  of 
copies  of  other  documents  generated  in 
connection  with  this  standard  review 
can  be  obtained  from;  U.S. 
Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park,  NC,  27711,  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  in  the  EPA 
docket  identified  above. 

The  contents  of  this  notice  are  listed 
in  the  following  outline: 

I.  Background 

A.  legislative  Requirements  Affecting  This 
Rule 

1.  Primary  and  Secondary  Standards 

2.  Related  Control  Requirements 


B.  Existing  Standards  for  Ozone 
C  Review  of  Air  Quality  Criteria  and 
Standards  for  Ozone  and  Other 
Photochemical  Oxidants;  Development 
of  the  Staff  Paper 

D.  Decision  Docket 

E.  Litigation 

n.  Summary  of  the  1992  Proposed  Decision 

A.  The  Primary  Standard 

B.  The  Secondary  Standard 

in.  Summary  of  Public  Conunents  on  the 
Propos^  Decision 
rv.  Rationale  for  Pinal  Decision 

A.  The  Primary  Standard 

B.  The  Seconthuy  Standard 
C  Pinal  Decision 

V.  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

B.  Impact  on  Small  Entities 

VI.  Other  Reviews 
References 
Appendix  I 
Appendix  II 

I.  Background 

A.  Legislative  Requirements  Affecting 
This  Rule 

1.  Primary  and  Secondary  Standards 
Two  sections  of  the  Act  govern  the 
establishment  and  revision  of  NAAQS. 
Section  108  (42  U.S.C.  7408)  directs  the 
Administrator  to  identify  pollutants 
which  "may  reasonably  be  anticipated 
to  endanger  public  health  and  welfare" 
and  to  issue  air  quality  criteria  for  them. 
These  air  quality  criteria  are  to 
accurately  reflect  the  latest  scientific 
knowledge  useful  in  indicating  the  kind 
and  extent  of  all  identifiable  effects  on 
public  health  or  welfare  which  may  be 
expected  from  the  presence  of  a 
pollutant  in  the  ambient  air. 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  “primary"  and  “secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  “the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
the  criteria  and  allowing  an  adequate 
margin  of  safety,  is  requisite  to  protect 
the  public  health."  A  secondary 
standard,  as  defined  in  section 
109(b)(2),  must  "specify  a  level  of  air 
quality  the  attainment  and  maintenance 
of  which,  in  the  judgment  of  the 
Administrator,  based  on  the  criteria,  is 
requisite  to  protect  the  public  welfare 
from  any  known  or  anticipated  adverse 
effects  associated  with  the  presence  of 
the  pollutant  in  the  ambient  air." 
Welfare  effects  as  defined  in  section 
302(h)  (42  U.S.C.  7602(h))  include,  but 
are  not  limited  to,  “effects  on  soils, 
water,  crops,  vegetation,  manmade 
materials,  animals,  wildlife,  weather, 
visibility  and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  lu 
transportation,  as  well  as  effects  on 
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economic  values  and  on  personal 
comfort  and  well-being.” 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  held 
that  the  requirement  for  an  adequate 
margin  of  safety  for  primary  standards 
was  intmded  to  address  uncertainties 
associated  with  inconclusive  scientific 
and  technical  informaticm  available  at 
the  time  of  standard  setting.  It  was  also 
intended  to  provide  a  reasonable  degree 
of  protection  against  hazards  that 
research  has  not  yet  identified.  [Lead 
Industries  Association  v.  EPA,  M7  F.2d 
1130. 1154  (DC  Cir.  1980),  cert,  denied, 

101  S.Ct  621  (1980);  Am^ican 
Petroleum  Institute  v.  Costle,  665  F.2d 
1176, 1177  (DC  Cir.  1981),  cert,  denied, 

102  S.Q.  1737  (1982)1.  Both  kinds  of 
uncertainties  are  components  of  the  risk 
associated  with  pollution  at  levels 
helow  those  at  which  human  health 
effects  can  be  said  to  occur  with 
reasonable  sci«itific  certainty.  Thus,  by 
selecting  primary  standards  that  provide 
an  adequate  margin  of  safety,  the 
Administrator  is  seeking  not  only  to 
prevent  pollution  levels  that  have  been 
demonstrated  to  be  harmful  but  also  to 
prevent  lower  pollutant  levels  that  she 
finds  may  pose  an  unacceptable  risk  of 
harm,  even  if  the  risk  is  not  precisely 
identified  as  to  nature  or  dee^. 

In  selecting  a  margin  of  safety,  the 
EPA  considers  such  factors  as  the  nature 
and  severity  of  the  health  effects 
involved,  the  size  of  the  sensitive 
populationfs)  at  risk,  and  the  kind  and 
degree  of  the  imcertainties  that  must  be 
addressed.  Given  that  the  “margin  of 
safety”  requirement  by  definition  only 
comes  into  play  where  no  conclusive 
showing  of  adverse  efiects  exists,  such 
factors,  which  involve  unknown  or  only 
partially  quantified  risks,  have  their 
inherent  limits  as  guides  to  action.  The 
selection  of  any  particular  approach  to 
providing  an  adequate  margin  of  safety 
is  a  policy  choice  left  specifically  to  the 
Administrator’s  judgment.  Lead 
Industries  Association  v.  EPA.  supra, 
647  F.2d  at  1161-62. 

Section  109(d)(1)  of  the  Act  requires 
that  not  later  th^  December  31, 1980, 
and  at  5-year  intervals  thereafter,  the 
Administrator  shall  complete  a 
thorough  review  of  the  criteria 
publisl^d  under  section  108  and  the 
national  ambient  air  quality  standards 
and  shall  make  such  revisions  in  such 
criteria  and  standards  as  may  be 
appropriate.  Section  109(d)(2)  (A)  and 
(B)  require  that  a  scientific  review 
committee  be  appointed  and  provide 
that  the  conunittee  “shall  complete  a 
n)view  of  the  criteria  and  the  national 
primary  and  secondary  ambient  air 
quality  standards  and  shall  recommend 
:  j  the  Administrator  any  revisions  of 


existing  criteria  and  standards  as  may  be 
appropriate.” 

The  process  by  wdiich  the  EPA  has 
reviewed  the  existing  air  quality  criteria 
and  standards  for  Cb  imdw  section 
109(d)  is  described  in  a  later  section  of 
this  notice. 

2.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  the 
EPA  has  estaolisbi^  them.  Under  title  I 
of  the  Act  (42  U.S.C  7410),  States  are 
to  submit,  for  EPA  approval.  State 
implementation  plans  (SIP’s)  that 
provide  for  the  attainment  and 
maintenance  of  such  standards  through 
control  programs  directed  to  sources  of 
the  pollutants  involved.  The  States,  in 
conjunction  with  the  EPA,  also 
administer  the  prevention  of  significant 
deterioration  progreun  (42  U.S.C  7470- 
7479)  and  the  visibility  protection 
program  (42  U.S.C  7491-7492)  for  these 
and  other  air  pollutants.  In  addition. 
Federal  programs  provide  for 
nationwide  reductions  in  emissions  of 
air  pollutants  through  the  Federal  motor 
vehicle  control  program  imder  title  II  of 
the  Act  (42  U.S.C  7521-7574),  which 
involves  controls  for  automobile,  truck, 
bus,  motorcycle,  and  aircraft  emissions; 
the  new  source  performance  standards 
under  section  111  (42  U.S.C  7411);  and 
the  national  emission  standards- for 
hazardous  air  pollutants  under  section 
112  (42  U.S,C  7412). 

B.  Existing  Standards  for  Ozone 

The  principal  focus  of  this  standard 
review  is  on  the  health  and  welfare 
effects  of  Oj.  Ozone  produced  in  the 
ambient  air  is  commonly  referred  to  as 
tropospheric  O3.  It  is  chemically 
identical  to  stratospheric  O3.  which  is 
concentrated  miles  above  the  earth’s 
surface  and  provides  a  protective  ^ield 
from  excess  ultraviolet  radiation.  In 
contrast,  tropospheric  Os  produces 
harmful  efiects  due  to  its  oxidative 
properties  and  its  proximity  to  humans, 
plants,  and  materials.  Ozone  is  not 
emitted  directly  from  mobile  or 
stationary  sources  but,  like  other 
photochemical  oxidants,  commonly 
exists  in  the  ambient  air  as  an 
atmospheric  transformation  product. 
Ozone  formation  is  the  result  of 
chemical  reactions  of  volatile  organic 
compounds  (VOC’s).  nitrogen  oxides 
(NOk),  and  oxygen  (O2)  in  the  presence 
of  sunlight  and  generally  at  elevated 
tempoatures. 

Ozone  is  a  highly  reactive  gas  which 
at  sufficient  concentrations  can  produce 
a  wide  variety  of  harmfiil  effects.  At 
elevated  concentrations.  Os  can 
advms^y  affect  human  health. 


vegetation,  materials,  economic  values, 
and  personal  comfort  and  well-being. 
Hourly  average  anhient  O3  levels  range 
from  0.03  ppm  in  the  most  remote  rural 
areas  to  0.30  ppm  and  highw  in  the 
most  polluted  urban  areas.  A  detailed 
discussion  of  formaticm,  concentrations, 
and  effects  of  Os  can  be  foimd  in  the 
1986  Air  Quality  Criteria  Document 
(U.S.  EPA,  1986),  the  Criteria  Document 
Supplement  (U.S.  EPA,  1992),  and  the 
Staff  Paper  (U.S.  EPA.  1989). 

On  April  30, 1971,  the  EPA 
promulgated  primary  and  secondary 
NAAQS  for  photochemical  oxidants 
under  section  109  of  the  Act  (36  FR 
8186).  These  were  set  at  an  hourly 
average  of  0.08  ppm  total  photochemical 
oxidsmts  not  to  be  exceed^  more  than 
1  hour  per  year.  On  AiH-il  20, 1977,  the 
EPA  announced  (42  FR  20493)  the  first 
review  and  updating  of  the  1970  Air 
Quality  Criteria  Document  for 
Photochemical  Oxidants  in  accordance 
with  section  109(d)(1)  of  the  Act.  In 
preparing  the  Air  (^ality  Criteria 
Document,  the  EPA  provided  a  number 
of  opportunities  for  external  review  and 
comment.  The  EPA  made  two  drafts  of 
the  document  available  for  public 
comment,  and  these  drafts  were  peer 
reviewed  by  the  Subcommittee  on 
Scientific  Criteria  for  Photochemical 
Oxidants  of  the  EPA  Science  Advisory 
Board.  The  EPA  published  the  final 
revised  Air  Quality  Criteria  for  Ozone 
and  Other  Photochemical  Oxidants  on 
June  22. 1978. 

Based  on  the  1978  revised  Air  Quality 
Criteria  Document  (U.S.  EPA,  1978)  and 
taking  into  account  the  advice  and 
recommendations  of  the  Subcommittee, 
on  June  22, 1978,  the  EPA  proposed  (43 
FR  16962)  revisions  to  the  then-current 
primary  and  secondary  NAAQS  for 
photochemical  oxidants.  The  proposed 
dianges  incliKled  raising  the  primary 
standard  to  0.10  ppm,  retaining  the  0.08 
ppm  secondary  standard,  changing  the 
chemical  designation  of  the  standards 
from  photocdiemical  oxidants  to  O3,  and 
changing  to  standards  with  a  statistical 
form  (i.e.,  expected  exceedances)  rather 
than  a  deterministic  form  (i.e.,  not  to  be 
exceeded  more  than  x  number  of  times 
per  year). 

After  taking  into  account  public 
commmts,  the  EPA  announced  its  final 
decision  on  the  proposed  revisions  to 
the  1971  standards  (44  FR  8202, 
February  8. 1979).  The  final  rulemaking 
revised  the  level  of  the  primary  standard 
from  0.08  ppm  to  0.12  ppm.  set  the 
secondary  standard  identical  to  the 
primary  standard,  dianged  the  clramical 
design^on  of  the  standards  firom 
photochemical  oxidants  to  O3,  and 
revised  the  definition  of  the  point  at 
which  the  standard  is  attaint  to  when 
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the  expected  number  of  days  per 
calendar  year  with  maximum  hourly 
average  concentrations  above  0.12  ppm 
is  equal  to  or  less  than  one  as 
determined  by  appendix  H. 

C.  Review  of  Air  Quality  Criteria  and 
Standards  for  Ozone  and  Other 
Photochemical  Oxidants;  Development 
of  the  Staff  Paper 

On  March  17, 1982  (47  FR  11561),  the 
EPA  announced  that  it  was  undertaking 
plans  to  revise  the  existing  1978  Air 
Quality  Criteria  Document  for  Ozone 
and  Other  Photochemical  Oxidants  and 
on  August  22. 1983,  announced  (48  FR 
38009)  that  review  of  primary  and 
secondary  standards  for  Oa  had  been 
initiated.  A  detailed  summary  of  the 
review  and  revision  process  was 
presented  in  the  August  10, 1992 
proposal  notice  (57  FR  35542). 

The  EPA  subsequently  provided  a 
number  of  opportunities  for  public 
review  and  comment,  including  making 
available  two  drafts  of  the  revised 
criteria  document  (49  FR  29845;  51  FR 
11339),  prepared  by  the  EPA's 
Environmental  Criteria  and  Assessment 
Ofiice  (ECAO),  and  holding  two  public 
meetings  of  the  Clean  Air  Scientiftc 
Advisory  Committee  (CASAC)  (March 
4-6. 1985  and  April  21-22, 1986).  The 
EPA  placed  transcripts  of  the  CASAC 
meetings  in  the  docket  (ECAC)-CD-81- 
1)  for  the  1986  Air  Quality  Criteria 
Document.  The  EPA  considered  the 
numerous  and  often  extensive 
comments  received  from  the  public  and 
the  CASAC  members  in  preparing  the 
frnal  document.  On  October  22, 1986, 
the  CASAC  sent  the  Administrator  a 
“closure  letter,”  outlining  key  issues 
and  recommendations  and  indicating 
that  it  was  satisfied  with  the  frnal  draft 
of  the  1986  Air  Quality  Criteria 
Document.  Following  closure,  a  number 
of  scientifrc  articles  were  published  or 
accepted  for  publication  and  appeared 
to  be  of  suffrcient  importance 
concerning  potential  health  and  welfare 
effects  of  Oj  to  warrant  preparation  of  a 
supplement  to  the  criteria  document.  In 
early  1988,  the  ECAO  began  preparation 
of  the  Supplement  and  made  draft 
copies  available  to  the  CASAC  and  the 
public  in  November  1988. 

After  the  CASAC  meeting  on  March 
4-6, 1985,  the  EPA’s  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  began  work  on  the  first  draft 
of  the  Staff  Paper  (Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Ozone: 

Assessment  of  Scientifrc  and 
Technical  Information — OAQPS  Staff 
Paper).  The  CASAC  reviewed  first  and 
second  drafts  of  the  Staff  Paper  at  public 
meetings  of  the  CASAC  held  on  April 


21-22, 1986  and  December  14-15, 1987, 
and  transcripts  of  these  meetings  have 
been  placed  in  the  docket.  Numerous 
written  and  oral  comments  were 
received  on  the  drafts  from  the  CASAC, 
representatives  of  organizations, 
individual  scientists,  and  other 
interested  members  of  the  public.  The 
CASAC  concluded  that  sufficient  new 
information  existed  to  recommend 
incorporation  of  relevant  new 
information  into  a  third  draft  of  the  Staft 
Paper.  In  early  1988,  the  EPA  began 
working  on  a  third  draft  of  the  Staff 
Paper  and  made  available  copies  to  the 
CASAC  and  the  public  in  November 
1988. 

The  CASAC  held  a  public  meeting  on 
December  14-15, 1988  to  review  the 
draft  Supplement  and  draft  Staff  Paper. 
Major  issues  included:  The  definition  of 
adverse  health  effects  of  O3,  the 
significance  of  health  studies  suggesting 
that  exercising  individuals  exposed  for 
6  to  8  hours  to  O3  levels  at  or  below  0.12 
ppm  may  experience  inflammation  and 
transient  decreases  in  pulmonary 
function,  the  possibility  that  chronic 
irreversible  effects  may  result  from  long¬ 
term  exposures  to  elevated  levels  of  O3, 
and  the  importance  of  analyses  which 
indicate  agricultural  crop  damage  may 
be  better  defrned  by  a  cumulative 
seasonal  average  than  by  a  1-hour  pveak 
level  of  O3.  In  its  "closure  letter”  of  May 
1, 1989,  (reprinted  as  appendix  I  of  this 
notice)  the  CASAC  indicated  that  the 
draft  Supplement  and  draft  Staff  Paper 
“provide  an  adequate  scientifrc  basis  for 
the  EPA  to  retain  or  revise  primary  and 
secondary  standards  for  ozone” 

(CASAC,  1989). 

D.  Decision  Docket 

On  March  17, 1992,  the  EPA  created 
a  docket  (Docket  No.  A-92-17)  for  this 
decision.  The  docket  incorporated  the 
standard  review  docket  (Docket  No. 
OAQPS  A-83-04),  created  in  1983,  and 
the  separate  docket  established  for 
criteria  document  revision  (Docket  No. 
ECAO-CD-81-1),  created  in  1981. 

E.  Litigation 

On  October  22, 1991,  the  American 
Lung  Association  and  other  plaintiffs 
filed  suit  under  section  304  of  the  Act 
to  compel  the  EPA  to  complete  its 
review  of  the  criteria  and  standards  for 
O3  under  section  109(d)(1)  of  the  Act 
[American  Lung  Association  v.  Reilly, 
No.  91-CV-4114  (JRB)  (E.D.N.Y.)).  The 
U.S.  District  Court  for  the  Eastern 
District  of  New  York  subsequently 
issued  an  order  requiring  the  EPA  to 
sign  a  Federal  Register  notice 
announcing  its  proposed  decision  on 
whether  to  revise  the  standards  for  O3 
by  August  1, 1992  and  to  sign  a  Federal 


Register  notice  annoimcing  its  frnal 
decision  by  March  1, 1993. 

n.  Summary  of  the  1992  Proposed 
Decision 

On  August  10, 1992  (57  FR  35542), 
the  EPA  published  its  proposed 
decision  under  section  109(d)(1)  that 
revisions  to  existing  1-hour  primary  and 
secondary  standards  are  not  appropriate 
at  this  time.  (Consistent  with  the  order 
in  the  American  Lung  Association  case, 
the  Administrator  signed  the  proposed 
decision  on  August  1, 1992.)  The  notice 
explained  in  some  detail  (see  57  FR 
35546)  that  the  proposed  decision 
would  complete  the  EPA’s  review  of 
information  on  health  and  welfare 
effects  of  O3  assembled  over  a  7-year 
period  and  contained  in  the  1986  Air 
Quality  Criteria  Document  and  its 
Supplement.  The  review  included  an 
evaluation  of  key  studies  published 
through  early  1989,  the  1989  Staff  Paper 
assessment  of  the  most  relevant 
information  in  these  documents,  and  the 
advice  and  recommendations  of  the 
CASAC  as  presented  both  in  the 
discussion  of  these  documents  at  public 
meetings  and  in  the  CASAC’s  1986  and 
1989  “closure  letters.” 

Under  section  109(b)  of  the  Act, 
primary  and  secondary  NAAQS  are  to 
be  based  on  the  air  quality  criteria 
issued  under  section  108.  Additionally, 
under  section  109(d),  the  EPA  must 
periodically  conduct  a  “thorough 
review”  of  the  criteria  taking  into 
account  the  advice  and 
recommendations  of  the  CASAC  as  the 
basis  for  periodic  decisions  on  whether 
revisions  of  NAAQS  are  appropriate. 
When  Congress  enacted  the  latter 
requirement  in  1977,  it  was  well  aware 
that  implementation  of  the  NAAQS  can 
have  profound  economic  and  social,  as 
well  as  environmental,  consequences. 
Understandably,  it  required  that  the 
EPA’s  periodic  decisions  on  whether  to 
revise  the  NAAQS  be  based  on  scientific 
studies  that  had  been  rigorously 
assessed  and  incorporated  into  air 
quality  criteria  and  whose  implications 
for  public  health  and  welfare  had  been 
carefully  considered  by  both  the  EPA 
and  the  CASAC.  In  view  of  this,  the 
August  10, 1992  notice  made  clear  that 
the  Administrator  did  not  take  into 
account  recent  studies  on  the  health  and 
welfare  effects  of  O3  because  these 
studies  had  not  been  assessed  in  the 
1986  Air  Quality  Criteria  Document  nor 
its  Supplement,  nor  had  they  undergone 
the  rigorous  review  process  (including 
CASAC  review)  required  to  incorporate 
them  into  a  new  criteria  document. 

Because  of  the  scientifrc  and  technical 
complexity  of  such  assessments,  the 
EPA  estimated  that  2  to  3  yeeus  would 
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be  necessary  to  rigorously  assess  the 
over  1.000  new  studies  and  incorporate 
key  information  into  a  revised  criteria 
document,  to  evaluate  the  significance 
of  the  key  information  for  decision¬ 
making  purposes,  to  develop  staff 
recommendations  for  the  Administrator, 
and  to  provide  appropriate 
opportunities  for  the  CASAC  review  and 
public  comment.  Given  the  importance 
of  these  new  studies  and  concern  about 
the  health  and  welfare  effects  of  Os,  the 
August  10, 1992  notice  also  outlined  the 
EPA’s  plans  to  proceed  as  rapidly  as 
possible  with  the  next  review  of  the 
criteria  and  standards  for  O?. 

A.  The  Primary  Standard 
In  reaching  his  August  10, 1992 
proposed  dedsion  that  revisions  of  the 
existing  O3  primary  standard  were  not 
appropriate,  the  Administrator 
considered  the  health  effects 
information  assessed  in  the  1986  Air 
Quality  Criteria  Document,  the 
Supplement  that  updated  that 
information,  the  1989  Staff  Paper,  and 
the  advice  and  recommendations  of  the 
CASAC  in  its  1989  “closure  letter.” 
Based  on  his  review  of  this  information, 
the  Administrator  concurred  with  the 
stafi  and  the  CASAC  conclusions  that 
the  preliminary  information  on  effects 
of  prolonged  exposures  to  Os  was  not 
sufficient  to  support  the  establishment 
of  a  new  6-  to  8-hour  standard  to  protect 
against  prolonged  exposures,  or  a 
seasonal  or  other  long-term  standard  to 
protect  against  chronic  effects.  In 
reaching  this  proposed  determination, 
the  EPA  recogniz^  that  a  number  of 
new  studies,  particularly  on  6-  to  8-hour 
exposures  to  O3,  had  been  published  in 
the  scientific  literature  since  early  1989. 
Mindful  of  this,  as  well  as  research  in 
progress  on  the  chronic  effects  of  O3,  the 
EPA  made  clear  in  the  proposal  that  it 
intended  to  proceed  with  the  next 
periodic  review  of  the  air  quality  criteria 
as  rapidly  as  possible.  The  notice  added 
that  when  this  new  information  had 
been  incorporated  into  the  air  quality 
criteria,  a  more  informed  decision  could 
be  made  as  to  whether  adding  a  new  6- 
to  8-hour  standard  and/or  a  seasonal  or 
other  long-term  standard  would  be 
appropriate. 

The  EPA  also  carefully  considered  the 
health  effects  information  on  1-  to  3- 
hour  exposures  to  03  contained  in  the 
air  quality  criteria.  Based  on  these 
assessments  and  taking  into  account  the 
advice  and  recommendations  of  the 
CASAC  in  its  1989  “closme  letter,”  the 
Administrator  in  August  1992  reached 
the  proposed  determination  that 
revisions  of  the  existing  1-hour  primary 
Standard  were  not  appropriate  to 
provide  increased  protection  against  1- 


to  3-hour  exposures  to  O3.  The  standard 
level  is  below  the  levels  where 
controlled  human  1-  to  3-hour  exposure 
studies  found  substantial  changes  in 
pulmonary  function  and  symptoms.  In 
reaching  this  conclusion,  die 
Administrator  was  mindful  that  the 
mean  group  response  observed  in  the 
controlled  human  studies  up  to  0.15 
ppm  O3  would  at  most  be  characterized 
as  mild,  and  that  most  of  the  responders 
within  this  population  of  normal 
healthy  individuals  reportedly 
experienced  only  mild  to  moderate 
responses  under  very  heavy  exercise 
(U.S.  EPA.  1989,  pp.  Vn-53  to  VII-56). 
Although  there  was  a  difierence  of 
opinion  among  the  EPA’s  scientific 
advisors  as  to  the  significance  of 
decrements  in  lung  function  in  the 
range  of  10  to  20  percent  when 
accompanied  by  symptoms  (CASAC, 
1989),  it  was  the  Administrator’s 
judgment  that  the  lesser  effects 
associated  with  exposure  to  03  in  the 
range  of  0.12  ppm  to  0.15  ppm  observed 
in  the  control!^  human  studies  did  not 
constitute  adverse  effects  for  purposes 
of  section  109  of  the  Act. 

The  EPA  also  considered  other 
sensitive  population  groups  whose 
response  to  O3  had  not  been  fully 
characterized.  Although  some 
epidemiology  studies  considered  in  the 
1986  Air  Quality  Criteria  IDocument  and 
its  Supplement  suggested  that  exposure 
to  O3  at  ambient  concentrations  may 
result  in  the  aggravation  of  asthma  and 
preexisting  respiratory  disease,  the 
Administrator  concurred  with  the  staffs 
view  that  the  direct  use  of  these  studies 
was  limited  by  uncertainties  about 
individual  exposure  levels  and  the  role 
of  other  pollutants.  In  addition, 
although  individuals  with  preexisting 
lung  disease  are  not  more  responsive  to 
O3  Uian  healthy  persons  in  controlled 
human  exposure  studies,  the  same  small 
change  in  pulmonary  function  may  have 
more  impact  on  people  whose  lung 
function  is  already  compromised.  Whilii 
certain  others  (field/epidemiology 
studies)  suggested  that  these  sensitive 
groups  may  be  at  somewhat  greater  risk 
at  levels  of  0.12  ppm  Cb  and  higher, 
compared  to  normal  healthy  individuals 
in  controlled  human  exposure  studies, 
the  Administrator  concluded  these 
studies  did  not  provide  a  sufficient  basis 
for  lowering  the  existing  standard.  'The 
Administrator  also  considered  and 
concurred  with  the  staff 
recommendations  that  O3  should  remain 
as  the  surrogate  for  controlling  ambient 
concentrations  of  photochemical 
oxidants  and  that  the  existing  form  of 
the  standard  should  not  be  revised. 


B.  The  Secondary  Standard 

In  reaching  the  proposed  decision  that 
revision  of  the  existing  1-hour  O3 
secondary  NAAQS  was  not  appropriate, 
the  EPA  carefully  considered  the 
welfare  efiects  information  assessed  in 
the  1986  Air  Quality  Criteria  Document 
and  its  Supplement,  the  1989  Siafi 
Paper  assessment,  and  the  advice  and 
recommendations  of  the  CASAC  in  its 
1989  “closure  letter.”  A  principal 
reason  for  the  proposed  decision  was 
the  Administrator’s  judgment  that  there 
was  insufficient  information  in  the  air 
quality  criteria  to  specify  a  new  form, 
averaging  period,  and  level  of  a 
secondary  standard  that  would  be  more 
protective  of  forest  tree  species  as  well 
as  agricultural  crops.  The  notice  added 
that  when  information  had  become 
available  from  research  currently  under 
way  on  key  aspects  of  O3  exposure 
dynamics  that  are  important  for 
assessing  the  effects  of  O3  on  forest  tree 
species  and  had  been  incorporated  into 
the  air  quality  criteria  during  the  next 
review,  a  more  informed  judgment 
could  be  made  as  to  whether  revision  of 
the  secondary  standard  is  appropriate. 

The  EPA  also  carefully  considered  the 
available  infonnation  on  the  effects  of 
O3  on  agricultural  crops  alone.  Although 
the  National  Crop  Loss  Assessment 
Network  (NCLAN)  studies  have 
provided  extensive  data  on  the  effects  of 
O3  on  crops,  the  appropriateness  of  the 
seasonal  mean  exposure  indicator  used 
in  these  studies  had  been  subject  to 
much  criticism  during  the  development 
of  revised  air  quality  criteria.  Because  of 
this  and  other  shortcomings  of  this 
exposure  index  that  are  discussed  more 
fully  in  the  August  10, 1992  proposal 
notice,  the  EPA  concluded  that  the  use 
of  the  7-hour  seasonal  mean  derived 
from  NCLAN  data  for  standard-setting 
piirposes  would  be  inappropriate.  The 
CASAC  also  recognized  this  and 
recommended  that  retrospective 
analyses  be  undertaken  in  order  to 
identify  a  more  appropriate  exposure 
index  &at  would  ofier  protection  frnm 
both  repeated  O3  peaks  of  concern  and 
long-term  O3  exposures.  While  these 
analyses  had  identified  several 
indicators  that  showed  promise,  the 
Administrator  concurred  with  the  staff  s 
view  that  it  would  be  premature  to  base 
a  change  in  the  form  and  averaging  time 
of  the  secondary  standard  on  the 
preliminary  results  presented  in  the 
Supplement  to  the  1986  Air  Quality 
Criteria  Document  and  the  Staff  Paper. 

'The  Administrator  also  considers 
tightening  the  ciurent  secondary 
standard  as  an  interim  measure.  He 
noted  that,  throughout  the  review  of  the 
air  quality  criteria  and  staff  assessment. 
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no  ctmsensae  had  bees  laedied  oo  an 
appropriate  range  of  alternative  l-hour 
stami^s.  Tbe  staff  had  greet  difficulty 
throughout  the  review  in  developing 
and  )uBtifyiug  ahemative  levris  belw 
that  of  the  current  standard  due  to  the 
lack  of  data  (U.S.  EPA.  1989.  p.  XI-13). 
bi  the  end.  while  die  staff  r^ied  os  the 
preliminan  results  oi  the  Lee  et  al. 
(1988)  tiuay  to  conclude  that  the  uppo^ 
«id  ctf  the  proposed  ranee  (0.12  pp^ 
offered  UttM  protection  for  vegetation 
(U.S.  EPA.  1989.  pp.  Xl-16  to  XI-18). 
the  staff  a^  determined  that  the  study 
was  too  pretimlnary  to  serve  as  a  basis 
for  recmnniending  changes  in  the  form 
and  averaging  time  of  the  standard. 

Even  If  dm  results  of  the  Lee  et  al. 

(1988)  study  pixndded  a  mffident  basis 
for  reusing  the  standard  downward 
from  0.12  p[Hn  to  0.10  ppm,  as  some 
bad  suggested,  it  was  t^ 

Administrator’s  judgment  that  such  a 
change  would  provi^  only  marginal 
improvement  because  a  1-nour 
everagtng  period  was  not  the  most 
appit^iriete  exposure  indicator  for  the 
foU  range  of  exposmes,  as  discussed  in 
die  Auflust  10, 1992  proposal,  and 
would  M  seriously  reconside^  during 
the  next  standard  review.  In  the  interim. 
It  would  have  imposed  a 
disproportionate  and  largely 
meaningless  burden  on  ^tes  to  review 
and  make  approjulate  revisians  in 
applicable  SIPs. 

Given  the  above  information,  it  was 
the  Administrator’s  judgment  that  the 
most  prudent  course  of  action  was  to 
retain  the  cmrent  secondary  standard 
until  a  more  informed  decision  could  be 
made  during  the  next  standard  review. 

in.  Summary  ef  Public  Commoita  cm 
dm  Propoaed  Daciaicm 

A  limited  number  of  comments  were 
received  on  the  August  10. 1992 
proposed  dedrioo.  Of  27  written 
submissiont,  10  were  pnovided  by 
individual  industrial  companies  or 
industry  asscxiations.  ei^  by  Faderal 
and  State  government  agencies  and 
other  entidea,  aeveo  environmental 
and  public  interest  groups,  cme  by  the 
CASAC  Qiairman,  and  one  by  an 
interested  indhridua).  In  addition,  three 
persons  presented  testimony  at  the 
Septendier  1. 1992  publi.,  bearing.  Of 
the  duee  preamtations,  oiM  individual 
was  hi^dy  critkal  of  t^  EPA’s 
propo^  deciskm  and  presented 
basicaUy  the  same  arguments  as  thoM 
made  in  the  nvritten  comments 
sidunitted  by  his  organisation;  the 
secxmd  maintained  that  newly 
published  stuchec  supported  the  need 
for  a  revised  standard;  and  the  third 
individual  supported  the  prtmoaed 
deciskm  and  hit  testimony  CKM^ 


psralMed  his  organlzatioD’s  written 
comments.  The  public  bemiim 
transcript  and  a  more  detatted  sunamary 
of  the  oomments  lecaived  and  the  EPA’s 
respcmses  have  been  jdaced  in  Docket 
No.  A-92-17. 

Of  the  27  comments  leosived,  11 
coocnirred  in  general  with  tbe 
Administrator’s  proposed  decision  that 
revision  of  tbe  prinmry  and  secondary 
standards  is  inap^fin^Mriate  at  this  time. 
Some  of  these  commeoters  also 
maintained  that  any  new  studies 
published  after  (doaure  on  the  air 
quality  criteria  should  imdergo  rigorous 
evaluation,  be  reviewed  by  CASAC 
end  the  public:,  and  be  incorporated  into 
a  revised  criteria  document  Mfore  being 
conridered  for  standard  setting. 

In  contrast,  14  comnrents  disag^reed 
with  the  proposed  decision  that  revision 
of  the  primary  and  secxmdary  standards 
is  inappropriate  at  this  time.  With 
respe^  to  the  primary  standard,  most  of 
these  commenters  maintained  that  a 
new  6*  to  8-hour  standard  should  be 
establiahed  to  jHotect  against  health 
effects  asscxristed  with  muHibour  or 
{wcdonged  exposmres  to  O).  In  suimcHl  of 
their  position,  these  cxHnmenters,  for  the 
most  part,  relied  on  recent  studies  diet 
have  not  undergone  the  rigoroua  review 
in  a  criteria  document,  including  the 
CASAC  and  public  review,  Bec»ssary 
before  inccrporatioo  into  tlie  air  quality 
criteria.  Apparently  in  recognitian  cd 
this,  these  ccxnmenters  typically  were 
critical  cff  tbe  EPA  for  not  updating  tbe 
criteria  doc:uinent  before  announcing  its 
propcned  decision,  and  soma  also 
maintained  that  the  Act  does  not 
preclude  the  EPA  and  the  CASAC  from 
considering  infonnation  not  in  the 
criteria  document  in  setting  standards. 
Several  of  these  commenters  also 
expressed  the  view  that  CASAC  review 
was  not  required  before  such  studies 
could  be  u^.  Many  of  the  same 
fximmenters  maintained  that  the  recent 
studies  should,  at  a  minimum,  be 
ctmsidered  In  determining  vdiether  the 
existing  1-hour  standard  provides  an 
adequate  margin  of  safety. 

Another  commenter  in  this  group 
argued  that  the  preliminary  studies  cm 
prolonged  exposures  that  were 
conridwed  the  EPA  strongly  suggest 
and,  in  the  judgmeirt  of  the  commenter, 
provide  a  auffident  basis  for  a  new  8- 
to  8-bour  standard.  This  commenter 
recomized,  however,  that  rrewer  studies 
(pulMished  after  early  1989)  the!  support 
these  [roliminary  filings  are  not  p^ 
of  tbe  air  quality  criteria  that  serve  as 
tbe  ba^s  for  the  propoeed  decision,  fai 
view  of  this,  tbe  commenter  urged  tbe 
EPA  not  to  wait  tbe  2  to  3  yean  needed 
to  fully  evaluate  tbeae  new  studies, 
update  the  criteria  docuawnt  and  staff 


papw  and  subniH  them  to  the  CASAC 
and  piddic  review,  but  instead  to 
deveH^  an  alternative  primary  standard 
more  expeditiously. 

Severu  commmters  cpiestioned  the 
adequacy  cff  tbe  existing  l-hour  primary 
standard,  particularly  with  resp^  to 
protection  it  affcnds  the  riderfy  and 
cdiildren,  and  reconm«ided  tM  tbe 
stvadard  be  revised  downward.  One 
c»nim«)ter  noted  that  his  State’s 
advisory  committee,  with 
responsibilities  similar  to  those  of  the 
CASAC,  bad  recommended  a  more 
striirgent  1-bour  standard  based  on 
many  of  the  same  studies,  including  the 
preliminary  studies  on  prolonged 
expcmire,  considered  in  this  r^ew. 

Of  the  14  cximroents  that  did  not 
support  the  prcrposed  decision,  only 
km  provide  specific  conunmts  on  tbe 
secondary  standarcL  Of  these  four 
comments,  two  were  highly  critical  of 
the  EPA  for  not  ccmsid^ng  recently 
published  information  in  reacdiii^  the 
proposed  decisicm.  As  in  tbe  case  of  the 
primary  standard,  these  cxnnmmtters 
maintalDed  that  the  EPA  was  not 
precluded  from  considering  newly 
published  peer-reviewed  Sadies  when 
reaching  a  decnskm  cm  whether 
revisions  to  tbe  secondary  standard  «re 
appropriate.  Chie  cff  these  cxmunenters 
cited  a  number  of  newly  published 
studies,  as  well  as  some  in  press,  to 
suppcHft  the  position  that  die  existing  1- 
hour  secondary  standard  ^ould  be 
revised  downward  to  a  maximum  of 
0.10  ppm  or  be  augmented  by  a  new 
exposure  index  expressed  as  a 
comulative  seasonal  standard  of  14.2 
ppm-bours.  The  same  commenter  was 
also  critical  of  the  EPA  far  not  acxepting 
staff  and  CASAC  recxmimendations  for 
revising  the  existing  1-bour  standard. 

A  third  cxmimmter  also  urged  the 
EPA  to  ccmsider  lowering  the  existing  1- 
hour  secxmdary  standard  at  an  interim 
measure  until  sucdi  time  as  a  new  and 
more  appropriate  exposure  Index  cxnild 
be  develop^  that  would  be  protective 
of  crops  and  forest  tree  species,  and 
ultimately  forest  ecosystems,  fai  support 
of  this  position,  the  commenter  cited  a 
series  of  newly  published  studies  and 
some  that  are  still  in  pressor 
manuscript  form  on  effects  of  Qj  on 
forest  tree  species.  The  fourth  comment 
on  the  secondary  standard  expressed  tbe 
view  that  a  lower  1-bour  primarv 
standard  would  also  substantially 
reduco  the  impact  of  Oa  cm  agricohural 
crops. 

The  final  two  comments  cm  the 
August  10. 1992  {MToposal  did  not  take 
an  explicit  positicm  on  the  merits  of  the 
proposed  d^sicm.  In  the  first  of  these, 
the  commenter,  a  pest  Chairman  of  tbe 
CASAC,  submittea  a  manuscript  that 
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critically  reviewed  health  effects 
information  on  Os,  with  particular 
emphasis  on  studies  published  after  the 
CASAC  completed  its  review  of  the  air 
quality  criteria  that  served  as  the  basis 
for  the  August  10, 1992  proposal,  as 
well  as  other  Oj  health  effects 
information  that  is  just  emerging.  Based 
on  this  review,  the  author  concluded 
that  the  CASAC.  after  having  the 
opportunity  to  review  this  new 
information,  would  be  unlikely  to  reach 
the  same  conclusions  as  it  did  in  1989. 

The  second  of  these  comments  is  an 
August  31, 1992  letter  from  the  then- 
Chairman  of  the  CASAC  to  the 
Administrator.  In  his  letter  (reprinted  as 
appendix  11  of  this  notice)  the  Chairman 
noted  with  interest  the  EPA’s  plans  not 
to  revise  the  Os  standards  and  to  initiate 
a  new  assessment  of  the  health  and 
environmental  effects  of  Os.  He  added 
that  the  purpose  of  his  letter  was  to 
express  the  Committee’s  willingness  to 
assist  the  EPA  in  carrying  out  this  new 
assessment  in  an  exp^itious  manner. 
The  Chairman  also  noted  that  a 
carefully  planned  strategy  for 
preparation  of  the  criteria  document  and 
staff  paper  would  be  essential  in  view 
of  the  magnitude  and  complexity  of  the 
task,  particularly  with  respect  to  the 
review,  integration,  and  interpretation 
of  old  and  new  scientific  information. 

IV.  Rationale  for  Final  Decision 
A.  The  Primary  Standard 

The  August  10, 1992  proposal 
discussed  in  some  detail  the  underlying 
health  effects  information  and  the 
rationale  for  the  EPA’s  proposed 
determination  imder  section  109(d)(1) 
that  revisions  to  the  existing  primary 
standard  were  not  appropriate.  After 
taking  into  account  the  public 
comments  and  for  the  reasons  discussed 
below,  the  EPA  again  concludes,  based 
on  the  rationale  presented  in  the  August 
10, 1992  proposal  notice,  that  revisions 
to  the  existing  primary  standard  are  not 
appropriate  at  this  time. 

For  the  most  part,  the  commenters 
that  objected  to  the  proposed  decision 
on  the  primary  standard  did  not  dispute 
the  EPA’s  assessment  of  the  health 
effects  information  that  served  as  the 
basis  for  the  proposed  decision,  nor  did 
they  maintain  that  the  EPA  erred  in 
concluding  that  this  information  did  not 
provide  a  sufficient  basis  for 
establishing  a  new  6-.  to  8-hour  primary 
standard.  Instead,  they  argued  that  the 
EPA  improperly  excluded  from 
consideration  studies  that  were 
published  in  the  peer-reviewed 
literature  after  early  1989  and  that  as  a 
result  the  proposed  decision  was  based 
on  “stale”  data.  In  their  view,  the  EPA 


should  have  updated  the  criteria 
document  prior  to  reaching  the 
proposed  decision.  Absent  that,  some 
maintained  that  the  Act  does  not 
preclude  the  use  of  peer-reviewed 
studies  in  standard  setting  even  though 
they  have  not  been  incorporated  into  the 
air  quality  criteria. 

As  discussed  more  fully  in  the 
proposal  notice  (57  FR  35546,  35554), 
the  EPA  was  fully  aware  of  the  new 
studies  on  the  health  effects  of  O3  and 
acknowledged  that  they  had  not  been 
taken  into  accoimt.  Based  on  applicable 
statutory  requirements  and  the  volume 
of  material  requiring  careful  evaluation, 
the  EPA  estimated  ^at  it  would  take  2 
to  3  years  to  incorporate  these  new 
health  studies,  as  well  as  new  studies  on 
welfare  effects,  into  a  revised  criteria 
document;  to  evaluate  the  signiftcance 
of  key  information  for  decision-making 
purposes;  to  develop  staff 
recommendations  for  the  Administrator; 
and  to  provide  for  CASAC  review  and 
public  comment.  Given  various  legal 
constraints  and  the  fact  that  the  EPA 
had  already  missed  both  the  1985  and 
1990  deadlines  for  completion  of  review 
cycles  under  section  109(d).  the 
Administrator  concluded  that  the  best 
course  of  action  was  to  complete  the 
current  review  based  on  the  existing  air 
quality  criteria  and  at  the  same  time  to 
proce^  as  rapidly  as  possible  with  the 
next  review  of  the  criteria  and  standards 
for  O3. 

Having  considered  the  comments  on 
this  issue,  the  EPA  adheres  to  that 
conclusion.  A  number  of  commenters 
noted  the  complexity  of  the  issues  that 
the  EPA  would  have  to  address  when 
updating  the  air  quality  criteria 
document  and  staff  paper,  including  the 
large  volume  of  new  material  that  would 
have  to  be  evaluated,  incorporated  into 
the  revised  documents,  and  submitted 
for  CASAC  review  and  public  comment 
(e.g..  Docket  No.  IV-D-20).  The  CASAC 
also  recognized  that  the  preparation  of 
a  revised  criteria  document  and  staff 
paper  would  not  be  an  easy 
undertaking.  In  his  August  31, 1992 
letter  to  the  Administrator,  the 
Chairman  of  the  CASAC  noted  that  “a 
carefully  planned  strategy  for 
preparation  of  the  criteria  document  and 
staff  position  is  essential  in  view  of  the 
magnitude  and  complexity  of  the  task.” 
He  added  that  “the  review,  integration 
and  interpretation  of  the  old  and  new 
information  will  be  a  substantial 
undertaking.  In  addition,  it  will  be 
imperative  that  the  next  staff  position 
paper  carefully  consider  alternative 
forms  of  the  ozone  standard,  both  in 
terms  of  averaging  times,  such  as  daily 
(6-24  hour),  as  well  as  frequency  of 
occurrence,  and  seasonal  standards,  in 


addition  to  the  traditional  one-hour 
standard.  'This  too,  will  require 
substantial  preparation  effort  and.  I 
suspect,  ample  time  for  debate” 
(M^,lellan,  1992). 

The  EPA  has  considered  the  view 
urged  by  some  commenters  that  health 
and  welfare  effects  studies  published  in 
the  peer-reviewed  literature  after  early 
1989  should  be  considered  even  though 
not  incorporated  into  the  air  quality 
criteria.  ’The  language  of  section 
109(b)(1)  and  109(b)(2)  makes  clear  that 
primary  and  secondary  standards  are  to 
be  based  on  scientific  information 
assessed  in  air  quality  criteria  issued 
imder  section  108  of  the  Act. 
Furthermore,  under  section  109(d), 
which  was  added  to  section  109  in 
1977,  the  EPA  must  periodically 
conduct  “a  thorough  review”  of  the  air 
quality  criteria  taking  into  account  the 
advice  and  recommendations  of  the 
scientific  review  committee  known  as 
the  CASAC.  Taking  these  provisions 
together,  it  is  clear  that  the  Act 
contemplates  that  the  EPA  base  its 
NAAQS  decisions  on  scientific  studies 
that  have  been  reviewed  by  the  CASAC 
and  incorporated  into  air  quality 
criteria.' 

The  EPA’s  interpretation  not  only  is 
the  most  straightforward  reading  of  the 
statutory  scheme,  but  it  makes  good 
sense  in  the  context  of  this  decision.  As 
discussed  in  the  August  10, 1992 
proposal  notice  (57  FR  35546), 
implementation  of  the  NAAQS  can  have 
profound  economic  and  social  as  well  as 
environmental  consequences,  and  it  is 
understandable  that  Congress  would 
require  them  to  be  based  on  scientific 
studies  that  had  been  rigorously 
assessed  not  only  by  the  EPA  but  also 
by  an  independent  advisory  committee 
(i.e.,  CASAC).  Under  the  statute,  the 
process  for  performing  this  assessment 
is  preparation  or  revision  of  a  criteria 
document  (see  Lead  Industries 
Association  v.  EPA,  647  F.2d  1130, 
1136-37  (DC  Cir.  1980),  cert,  denied. 

101  S.  CL  621  (1980)1.  During  that 
process,  a  large  number  of  studies, 
though  published  in  peer-reviewed 
journals,  are  typically  judged  unsuitable 
for  use  in  standard  setting.  In  other 


’  Since  the  1970  amendments,  the  EPA  has  taken 
the  view  that  NAAQS  decisions  are  to  be  based  on 
scientiflc  studies  that  have  been  assessed  in  air 
quality  criteria  (see,  e.g.  36  FR  8186  (April  30. 1971) 
(the  EPA  based  promulgation  of  original  NAAQS  for 
six  pollutants  on  scientiGc  studies  discussed  in  the 
air  quality  criteria  and  limited  consideration  of 
comments  to  those  concerning  validity  of  scientific 
basis);  38  FR  25678.  25679-80  (September  14. 1973) 
(the  EPA  revised  air  quality  criteria  for  sulfur 
oxides  to  provide  basis  for  reevaluation  of 
secondary  NAAQS)).  This  longstanding 
interpretation  has  been  strengthened  by  the 
addition  of  the  1977  amendment  that  provides  for 
CASAC  review  of  air  quality  criteria. 
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words,  pubttcatioo  In  a  peer-reviewed 
)oumal  does  not  In  Hseli  est^lfsh  the 
validity  or  vsehtlnees  of  a  given  study. 
As  Administrator  Reilly  noted,  *11 
would  be  premature  to  draw 
conclusions  on  either  the  sdantific 
morit  or  the  ultlmste  implications  of 
particttlar  studios  prior  to  a  rigorous  and 
comprriiansive  smeiBmnnt  *  *  *  by  the 
EPA  end  CASAC  (57  FR  35546). 

For  these  reasons,  the  EPA  condudes 
that  it  may  not  oonSkler  studies  not 
incorporated  into  air  quality  criteria  and 
reviewed  by  the  CASAC  when  setting  or 
revising  NAAQS.*  Qvmi  the 
extraordhiary  importance  of  the  NAAQS 
for  Os,  the  EPA  further  oondudes  that 
consideration  of  sodi  studies  in  this 
instance  would  be  Inappropriate  even  if 
permitted  under  section  109. 

At  times,  the  EPA  has  found  it 
appropriate  to  supplmnent  a  critwia 
dooiznent  before  completing  its  review 
of  the  carre^ponding  NAAC^  For 
example,  the  EPA  In  1986  prepared 
addenda  to  the  criteria  domiment  for 
particulate  matter  and  sulfur  oxides  so 
that  newly  published  studies  could  be 
inoorporated  and.  thus,  serve  as  part  of 
the  basis  for  deteraini^  whether 
revisions  to  the  air  quality  standards 
were  ai^propriata.  Simik^,  the  EPA 
prepared  the  Os  Supidemeirt  that  is  pert 
of  the  besia  for  tod^s  decision  so  tM 
newly  pubUshed  studies  could  be 
properly  considered.  The  EPA's 
discretion  to  delay  completion  Its 
periodic  reviews  under  section  109(d) 
for  sudi  purposes  is  not  unlimited, 
however,  and  at  smne  point  the  process 
of  incorporating  new  studies  must  end 
so  that  cwdsions  can  be  made.  The 
Chairman  of  the  CASAC  «n{diasized 
this  in  his  August  31, 1992  l^er  when 
he  noted  **it  is  crude)  that  at  a 
particular  point  in  time,  that  Is 
understood  by  all  parties,  the 
knowledge  b^  on  ocone  be 
summarised  and  used  for  regulatory 
purposes'*  (McCMlan.  1992). 

Tm  EPA  also  omsidered  the 
commwrts  that  specifically  address  the 


*Tfate  csodMtoB  4om  Ml  vUial*  Uw  rots  ol 
pwbhc  camMiwI  to  tkm  iWirtiirt  pwirmi.M 
Mwal  oonnMnlan  Iwve  saggactML  Broadlj 
•pMUag.  Ihc  EPA  beltovM  CongraM  tntoadM  Uw 
Attminirtrator  lo  caotidar  commanU  that  addnat 
aadh  tiiaaa  aa  Uw  actaartBc  awrit.  tha  tayMratWini. 
aad  Iba  popar  aaa  of  itadiai  dbaaaaad  te  ciilaria 


Erotectkm  afidrded  by  the  existing  l- 
our  standsrd  sgainst  1-  to  3>hour 
e^qftosures  to  0».  Several  commenters 
maintained  that  the  □’A  erred  In 
reaching  its  jxopoeed  dedskm  because 
potentially  sensitive  pimulatian  groups 
sudi  as  c^dren,  the  elwrty,  and 
women  had  not  been  properiy 
considered.  While  age  haebew 
suggested  as  a  factor  whidi  could 
modify  responsiveness  to  Os  exposure, 
ccmtrolled-expoeure  studies  conduded 
on  human  subjects  do  not  rirow 
diildren  or  the  eldwiy  to  have  greatw 
dianges  in  lui^  function  than  other 
subjects.  In  one  study  by  McDcmnell  et 
aL  (1985),  changes  in  spirometry  in 
children  wotb  similar  to  uom  foimd  in 
adults  exposed  under  similar 
conditions,  except  that  no  significant 
increases  in  8]rmptom8  were  found  in 
diildren  (U.S.  EPA,  1986,  p.  12-35). 
With  regard  to  the  dderly,  subjects  50 
years  of  age  or  older  were  found  by  Bedi 
et  al.  (1986)  and  Bedi  and  Horvath 
(1967)  to  have  smaller  changes  in  hing 
function  than  yxxmger  snbiects  when 
exposed  to  similar  ^  levels,  thus 
lading  to  the  suggestion  that  a  possible 
drop-off  in  responsiveness  to  Or 
induced  pulmonary  function  changes 
occurs  sometime  in  middle  age  (U.S. 
EPA,  1992,  p.  3-61).  As  for  gender 
differences,  there  were  no  significant 
differences  in  pulmonary  function 
(forced  expiratory  vohime  (FEVi)  and 
forced  vital  capadty  (FVC))  between 
men  and  women  exposed  to  Qs 
(Drechsler-Parks  et  a)..  1987;  Reisenauer 
et  aL,  1988),  although  the  data  suggest 
women  may  be  somewhat  more 
responsive  to  O3  than  men  because 
women  had  slig^y  lower  mean 
exerdse  rates  during  the  studies  (U.S. 
EPA,  1992,  p.  3-61).  For  these  reasons, 
the  ^A  concludes  that  the 
characterization  of  the  sensitive 
populations  most  affected  by  short-term 
exposure  to  Oa  presented  in  the  August 
10, 1992  propo^  notice  (57  FR  35549) 
is  in  accc^ance  with  the  air  quality 
criteria. 

Several  commenters  questioned  the 
adequacy  of  the  margin  of  safety 
provided  by  the  existing  l-hour 
staiKiard.  In  general,  tb^  conunenters 
argued  that  the  standard  riMnik)  be 
ti^tened  to  provide  iBcreased 
protection  a^dnst  effects  of  pitdonged 
(8-  to  8-bour)  exposures.  One 
commenter  also  referred  to  dbort-teim 
exposures;  bs  noted  thk  his  State’s 
advisory  conunittee,  with 
respoodfailities  siinilar  to  &oae  of  the 
CAJSAC,  had  identified  a  lowest 
observed  effects  levd  of  0.12  ppm  far 
exposmes  of  1  to  2  hours  bas^  im  its 
assessment  of  Mdkumell  at  aL  (1983) 


and  Cong  at  al.  (1986).  This  amunenter 
added  that  after  considering  an 
additianal  study  todiGating  th^ 
multihonr  exposuraa  ai  0.12  ppm  and 
bdow  produced  decrementa  in  lung 
function  (Lioy  et  al.,  1985),  aa  well  as 
mounting  evidence  of  cumulative  eflkls 
firom  chrOTic  exposure  lo  09,  his  State 
agency  bad  adi^pted  a  l-hour  03 
standard  of  0.09  ppm  in  1987,  ching  the 
need  to  provide  an  adequate  morgin  of 
safety  to  "prevoit  substantial  risk  of 
barm  to  human  health  as  a  result  of 
sbort-tam  exposures  and  to  provide 

{rrotection  against  pr(4>ab)e  effects  of 
ong-term  exposures.’*  This  commenter 
adcM  that  evidence  for  a  more 
IROtective  margin  of  safety  is  more 
compelling  now  because  of  multihour 
studies  (Spriitor  at  oL,  1988a,b)  and 
controllM  human  exposure  studies 
(Folinsbee  et  al.,  1989;  Horstman  et  a)., 
1989)  reporting  decrements  in 
pulnum^  function  at  0.12  ppm  and 
lower  as  well  as  multihour  studies 
reportii^  biodiemical  indicators  of 
inflamnMtion  (Koren  et  al.,  1988ad)). 
This  commmiter  concluded  by  m^ing 
that  aik^ioD  of  a  l^our  standard  more 
stringent  than  the  current  one  would 
provide  a  greater  degree  of  protection 
against  muUihour  exposures. 

With  respect  to  sh^-term  exposures, 
the  EPA  also  considered  McDonnell  et 
al.  (1983)  and  Gong  et  al.  (1986)  in 
conjunction  with  o^er  studies 
discussed  in  the  air  quality  criteria  and 
reached  a  quite  different  conclusion  as 
to  the  significance  of  effects  reported  at 
0.12  ppm  O3.  As  discussed  in  tlie 
propo^  notice  (57  FR  35547,  35548), 
controDed-exposure  studies  of  human 
subjects  (McDonnell  et  al.  1983;  Gong  et 
al.  1986)  reported  small  but  statistically 
significant,  transient  declines  in 

{mlmonary  function  (e.g.,  reductions  in 
ung  vohi^  and  air  fkm),  which  in 
some  cases  were  accompanied  by 
s^ptoms  (e.g.,  con^,  chest  pain, 
tnroet  irritation,  shortness  of  nreath) 
during  exposure  to  Ob  in  the  range  of 
0.12  to  0.15  ppm.  These  effects, 
however,  were  reported  only  when 
subjects  wffire  engaged  in  very  heavy 
exercise  (Ve3:68-89  liters  per  minute). 
Without  lieevy  exercise,  even  tbe  most 
sensitive  subji^s  did  not  experience 
statisticall^f-i^gnificant  decrements  in 
lung  function  (FEV  1.0)  at  low-level  Os 
exposures  (around  0.12  i^m  after  1  to 
3  hours).  Aa  dtscinsed  in  the  staff  paper, 
tbe  magnitude  of  effects  which  can  be 
measured  at  theee  exposure  levels,  even 
with  heavy  exercise,  is  not  eenoraUy 
considered  to  be  ttAvene  to  health  (U.S. 
EPA,  1989,  pp.  Vn-^  to  Vll-56). 

As  disciissed  in  the  proposal  xtotioe, 
SBOther  key  point  that  mmrged  during 
tbe  review  of  these  and  other  studies 
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was  the  high  degree  of  variability  in 
responsiveness  between  individuals 
exposed  to  similar  03  levels.  This  was 
evidmt  from  the  number  of  studies 
(Gibbons  and  Adams,  1984;  Linn  et  aL, 
1986;  Avol  et  al.,  1984;  Schelegle  and 
Adams.  1986)  that  fou;^  no 
statistically-significant  response  et 
exposures  (0.12  to  0.15  ppm  O3}  and 
exercise  levels  (Ve  «  55  to  86  liters  per 
minute)  similar  to  those  in  McDonnell 
et  al.  (1983)  and  Gong  et  al.  (1986).  In 
two  of  these  studies  (Avol  et  al..  1984; 
Linn  et  al.,  1986),  statistically- 
signihcant  changes  in  FEV|  began  to 
appear  at  0.16  ppm  O3. 

Recognizing  that  between  5  and  20 
percent  of  otherwise  healthy  individuals 
may  be  more  responsive  to  O3  during 
exercise  and.  therefore,  might  be  at 
higher  risk,  the  EPA  also  examined  the 
intersubject  variability  reported  by 
McDonnell  et  al.  (1983)  and  Kulle  et  al. 
(1985).  For  these  studies,  the  ejects 
experienced  by  even  the  most  sensitive 
individuals  exposed  to  0.12-0.15  ppm 
O3  for  1  to  3  hours  ranged  from  —  9  to 
- 16  percent  decline  in  FEVi.o  with  few, 
if  any,  symptoms.  These  efrects  have 
been  characterized  as  only  mild  to 
moderate  (U.S.  EPA,  1989,  pp.  VII-53  to 
VU-56). 

The  EPA’s  assessment  of  these  and 
other  controlled-exposure  studies  of 
human  subjects  led  Administrator  Reilly 
to  conclude,  taking  into  account  the 
differences  of  opinion  among  CASAC 
members  on  this  point,  that  die  lesser 
effects  associated  with  !•  to  3-hour 
exposures  to  O3  in  the  range  of  0.12  to 
0.15  ppm  did  not  constitute  adverse 
effects  for  purposes  of  section  109  of  the 
Act  The  EPA  adheres  to  that  judgment. 

With  respect  to  prolonged  exposures, 
the  EPA  also  evaluated  Lioy  et  al.  (1985) 
as  part  of  its  assessment  of  the  emerging 
research  in  this  area.  Lioy  et  al.  (1985) 
conducted  a  summer  camp  field  study, 
of  children  engaged  in  outdoor  activities 
for  periods  of  several  days  to  weeks, 
during  which  they  were  exposed  to 
ambient  O3  for  several  hours  per  day. 
This  study  reported  that  statistically- 
significant,  short-term  pulmonary 
function  decrements,  compared  to 
initial  baseline  values,  could  be 
measured  even  when  the  O3  NAAQS 
were  not  exceeded.  The  effects 
increased  with  exposure  to  increasing 
levels  of  O3.  The  pulmonary  function 
decrements  reported,  however,  could  be 
attributed  in  part  to  factors  such  as  other 
pollutants  or  heat.  Moreover,  the  health 
significance  of  pulmonary  function  | 
decrements  of  me  duration  and 
magnitude  repotted  in  this  study  is 
unclear  (U.S.  EPA,  1989,  pp.  Vn-53  to 
Vn-56). 


Based  on  the  its  assessment  of 
McDonnell  et  al.  (1983),  Gong  et  al. 
(1986)i  and  Lioy  et  al.  (1985),  the  EPA 
does  iu)t  agree  that  these  thrm  studies 
warrant  revisimi  the  1-hour  O3 
NAAQS.  either  to  provide  greater 
rotection  against  short-term  (1-  to  3- 
our)  effects  or  to  provide  a  margin  of 
safety  against  the  effects  of  multihour 
exposures.  As  noted  above,  the  EPA 
adheres  to  Administrator  Reilly's 
judgment  that  effects  associated  with  1- 
to  3-hour  exposures  in  the  range  of  0.12 
ppm  to  0.15  ppm  do  not  constitute 
adverse  effects.  The  EPA  also  believes 
that  tightening  the  1-hour  standard  to 
provide  "surrogate”  protection  against 
multihour  exposiues  would  be 
inappropriate  for  reasons  discussed 
below.  Under  section  116  of  the  Act,-  of 
course,  the  States  are  free  to  establish 
ambient  air  quality  standards  that  are 
more  stringent  thw  the  NAAC^. 

Because  decisions  on  such  questions  as 
whether  detectable  responses  to  air 
pollution  are  significant  enough  to  be 
regarded  as  adverse  health  effects, 
whether  a  given  margin  of  safety  is 
adequate,  or  whether  it  is  appropriate  to 
use  a  short-term  standard  to  provide 
surrogate  protection  against  ^e  effects 
of  multihour  exposures  are  inescapably 
judgmental  (see,  e.g..  Lead  Industries 
Association  vr EPA,  supra,  647  F.2d  at 
1144, 1160, 1161-62).  different 
decision-makers  may  well  come  to 
different  conclusions. 

The  preliminary  information  on 
multihour  exposures  dted  by  this 
commenter  and  others  was  considered 
by  the  CASAC  in  its  assessment  of  the 
adequacy  of  the  existing  l-hour 
standard  (CASAC  Transcript,  1988).  The 
CASAC  was  divided  on  whether  it 
would  be  appropriate  to  set  a  lower  1- 
hour  standard  as  a  surrogate  to  protect 
against  multihour  exposures.  In  any 
event,  the  CASAC  could  not  reach  a 
consensus  on  an  ^propriate  range  for 
such  a  standard.  Tne  CASAC  noted  in 
its  "closure  letter"  that  “this  lack  of 
consensus  is  reflective  of  major 
deficiencies  in  our  knowledge  base 
regarding  health  and  welfare  effects  of 
long-term  exposure  (beyond  a  few 
hours)  to  ozone.  The  data  base  is  very 
large  and  adequate  for  knowledgeable 
individuals  to  readi  agreement  on  the 
effects  of  acute  exposure  to  ozone  in  the 
range  appropriate  for  setting  a  1-hour 
standairi.  However,  there  is  hot  an 
adequate  data  base  on  the  effects  of 
multiple  hour  or  seasonal  exposiues  to 
ozone*  *  *."  (CASAC,  1989). 

Administrator  Reilly  was  very  aware 
of  the  views  of  the  CASAC  on  these 
points.  Taking  those  views  into  account, 
he  determined  that  the  appropriateness 
of  revising  the  existing  1-hour  primary 


standard  should  be  judged  in  terms  of 
the  large  body  of  information  on  acute 
(1-  to  3-hour)  exposures  to  Os,  and  that 
the  preliminary  information  on 
multihour  or  prolonged  exposures 
should  be  evaluated  in  terms  of  whether 
it  provided  a  sufficient  basis  for  setting 
a  new  multihour  standard.  This  was  the 
approach  adopted  in  the  proposal 
notice,  and  the  EPA  continues  to  believe 
it  is  the  proper  one.  Tightening  the  1- 
hour  standard  to  a  degree  appropriate 
for  surrogate  protection  against 
prolonged  or  multihour  exposures 
would  require  many  if  not  all  of  the 
same  determinations  that  would  be 
needed  to  establish  a  multlhom’ 
standard.  At  a  minimum,  only  after  an 
appropriate  multihour  averaging  period 
and  concentration  level  of  concern  had 
been  established,  would  it  be  possible  to 
compute,  based  on  O3  air  quality 
relationships,  a  1-hour  value  that  would 
generally  (but  not  always)  provide  the 
same  approximate  level  of  protection. 
Given  the  preliminary  nature  of  the 
information  available,  making  such 
determinations  now  would  be 
premature.  As  discussed  above,  the 
CASAC  in  essence  undertook  such  an 
assessment  in  its  deliberations  and 
could  not  reach  a  consensus  due  to  the 
lack  of  an  adequate  data  base. 

Based  on  its  review  of  the  record,  the 
EPA  concludes  that  tliere  is  insufficient 
information  on  prolonged  or  multihour 
exposures  to  provide  a  reasoned  basis 
for  lowering  the  existing  1-hour  primary 
standard  to  serve  as  a  surrogate  for  a 
longer-term  standard.  Even  if  there  were 
sufficient  information  available,  the 
adoption  of  a  tighter  1-hour  standard  as 
a  surrogate  for  a  longer-term  standard 
would  be  a  poor  policy  choice.  When 
establishing  a  new  or  revised  standard, 
the  averaging  time  selected  should 
match  to  the  extent  practicable  the 
exposure  period  associated  with  the 
health  effects  of  concern.  While  1-hour 
peak  O3  levels  correlate  well  with 
longer-term  O3  levels  in  many  areas  of 
the  country,  the  variability  of  air  quality 
relationships  means  that  ^e  adoption  of 
a  1-hour  standard  as  a  surrogate  would 
not  assure  uniform  protection  for  the 
entire  coimtry.  As  a  result,  some  areas 
would  have  to  over-control  to  meet  the 
lower  l-hom  value  while  others,  even 
though  they  attained  the  lower  1-hour 
standard,  would  not  necessarily  receive 
the  desired  level  of  protection  against 
prolonged  or  multihour  exposures.  For 
these  reasons,  the  EPA  concludes  that 
the  more  reasoned  approach  is  to 
proceed  as  rapidly  as  possible  with  the 
next  review  of  the  air  quality  criteria  so 
that  recently  published  studies  can  be 
appropriately  considered.  Being  aware 
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of  many  of  these  new  studies,  the  EPA 
believes  they  will  provide  important 
new  information  so  that  a  more 
informed  decision  can  be  made  with 
respect  to  the  need  for  and  specification 
of  a  new  standard  to  address  the  public 
health  concerns  associated  with 
prolonged  or  multihour  exposures  to  Oa. 

In  the  proposal  notice,  the  Agency 
estimated  that  it  would  take  2  to  3  years 
to  update  the  air  quality  criteria  for 
ozone  and  develop  staff 
recommendations  for  the  Administrator, 
following  the  relatively  complex  process 
outlined  in  Section  ID  of  the  notice.  As 
previously  noted,  a  number  of 
commenters,  including  the  immediate 
past  Chairman  of  the  CASAC,  have 
stressed  the  magnitude  and  complexity 
of  the  task.  Others  have  argued  that  the 
newer  studies  raise  serious  concerns 
about  the  adequacy  of  the  existing 
standards.  The  Agency  continues  to 
believe  that  a  rigorous  assessment  of  the 
new  studies  is  necessary  to  assure  a 
sound  decision.  Because  of  the 
extraordinary  importance  of  this  public 
health  issue,  however,  the 
Administrator  intends  to  move  the 
process  ahead  as  quickly  as  possible 
and,  if  appropriate,  to  propose  revisions 
of  the  standards  at  the  earliest  possible 
date.  To  that  end,  the  Administrator  has 
directed  the  Agency  staff  to  examine  all 
possible  ways  of  accelerating  the 
process  consistent  with  assuring  a 
sound  decision. 

B.  The  Secondary  Standard 

The  rationale  for  the  proposed 
determination  under  section  109(d)(1) 
that  revisions  to  the  existing  secondary 
standard  are  not  appropriate  at  this  time 
was  presented  in  some  detail  in  the 
August  10, 1992  proposal  (57  FR  35550). 
on  this  information. 

Administrator  Reilly  concluded  that  the 
most  prudent  course  of  action  was  to 
retain  the  current  standard  vintil  a  more 
informed  decision  could  be  made 
during  the  next  standard  review.  After 
taking  into  account  the  public 
comments  on  the  secondary  standard 
and  for  the  reasons  discussed  below,  the 
EPA  again  concludes,  based  on  the 
rationale  presented  in  the  August  10, 
1992  proposal  notice,  that  revisions  to 
the  existing  secondary  standard  are  not 
appropriate  at  this  time.  As  discussed  in 
the  summary  of  public  comments  above, 
only  four  commenters  opposed  the 
proposed  decision  on  the  secondary 
standard.  Several  of  these  commenters 
argued  that  the  EPA  should  have 
considered  studies  published  in  the 
peer-reviewed  literature  after 
completion  of  the  air  quality  criteria  and 
staff  paper  that  served  as  the  basis  for 
the  proposed  decision.  As  in  the  case  of 


the  primary  standard,  and  for  the  same 
reasons,  the  EPA  concludes  that 
secondary  NAAQS  must  and  should  be 
based  on  information  contained  in  the 
air  quality  criteria.  Again,  the  EPA 
believes  the  proper  course  of  action  is 
to  proceed  as  rapidly  as  possible  with 
the  next  review  of  the  air  quality  criteria 
so  that  the  more  recent  studies  can  be 
fully  evaluated.  In  this  regard,  the  EPA 
notes  the  number  of  new  studies,  some 
of  which  are  still  in  press,  dted  by  one 
of  the  commenters  (see  Docket  Niimber 
IV-D-27)  on  the  effects  of  Os  on  forests. 
As  discussed  in  the  August  10, 1992 
proposal,  this  is  precisely  the  type  of 
information  that,  once  it  has  hwn 
incorporated  into  the  air  quality  criteria, 
will  assist  the  EPA  in  reaching  a  more 
informed  decision  on  a  new  form, 
averaging  period,  and  level  of  a 
secondary  standard  that  would  be  more 
protective  of  forest  tree  species  and 
agricultural  crops.  As  in  the  case  of  the 
primary  standard,  once  the  review 
process  is  completed,  the  EPA  will 
reach  a  determination  as  to  whether 
revisions  are  appropriate  and  annoimce 
its  proposed  decision  as  quickly  as 
possible  thereafter. 

Two  commenters  also  argued  that  the 
EPA  should  give  further  consideration 
to  the  staff’s  and  the  CASAC's 
recommendations  on  tightening  the 
existing  1-hour  secondary  standard.  As 
discussed  in  the  August  10, 1992 
proposal.  Administrator  Reilly  was 
aware  that  both  the  staff  and  the  CASAC 
had  great  difficulty  throughout  their 
review  of  the  air  quality  criteria  and 
standards  for  O3  in  determining  an 
appropriate  range  for  a  1-hour 
secondary  standard  (U.S.  EPA,  1989,  p. 
XI-15).  In  the  end,  the  staff  had  to  rely 
on  the  preliminary  results  of  the  Lee  et 
al.  (1988)  study  to  develop  and  specify 
a  range  of  alternative  levels  below  that 
of  the  current  stemdard.  Even  after 
considering  the  staffs  new  assessment 
based  on  the  Lee  study,  the  CASAC 
could  not  reach  a  consensus  (CASAC. 
1989).  As  noted  in  the  proposal  notice, 
the  staff  found  this  study  too 
preliminary  to  serve  as  the  basis  for 
recommending  changes  in  the  form  and 
averaging  time  of  the  standard.  Given 
the  preliminary  status  of  data  that 
provided  the  basis  for  staff 
recommendations  and  the  CASAC’s 
clearly  expressed  view  that  a  1-hour 
averaging  period  was  not  the  most 
appropriate  exposure  indicator. 
Administrator  Reilly  was  initially 
inclined  not  to  consider  any  revisions 
because  of  the  absence  of  sufficient 
information  to  specify  a  new  form, 
averaging  time,  and  level  for  the 
secondary  standard. 


Being  mindful  of  the  opinion 
expressed  by  the  CASAC  in  its  “closure 
letter”  Administrator  Reilly  did. 
however,  consider  lowering  the  1-hour 
standard  as  an  interim  measure.  As 
disciissed  in  the  August  10, 1992 
proposal,  even  if  the  results  of  the  Lee 
et  al.  (1988)  study  provided  a  sufficient 
basis  for  revising  the  standard 
downward  firom  0.12  to  0.10  ppm,  as  an 
interim  measure,  it  was  Administrator 
Reilly’s  judgment  that  such  a  change 
would  provide  only  marginal 
improvement  because  a  1-hour 
averaging  period  is  not  the  most 
appropriate  exposure  indicator  for  the 
foil  range  of  exposures  that  affect  crops 
and  forest  tree  species  and  will  have  to 
be  reconsidered  during  the  next  review. 
Administrator  Reilly  concluded 
that,  in  the  interim,  such  a  change 
would  have  imposed  a  disproportionate 
and  largely  meaningless  bmden  on 
States  to  review  and  make  appropriate 
revisions  in  applicable  SIP’s.  Having 
considered  the  public  comments  on  the 
issue,  the  EPA  adheres  to  these 
judgments. 


For  the  reasons  discussed  above  and 
in  the  August  10, 1992  proposal  notice 
(57  FR  35542),  it  is  the  Administrator’s 
judgment  under  section  109(dKl)  that 
revisions  to  the  existing  primary  and 
secondary  NAAQS  are  not  appropriate 
at  this  time.  Because  a  large  b^y  of  new 
information  on  the  health  and  welfare 
effects  of  O3  has  been  published  in  the 
scientific  literature  since  completion  of 
the  air  quality  criteria  upon  which  this 
decision  is  based,  the  EPA  has  already 
initiated  action  to  update  the  air  quality 
criteria  (57  FR  38832,  August  27, 1992). 
As  discussed  above,  the  EPA  will 
proceed  with  the  next  review  of  the 
criteria  and  standards  for  O3  and 
announce  its  proposed  decision  on 
revisions  of  the  standards  as  rapidly  as 
possible. 

V.  Regulatory  Impacts 
A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  the 
EPA  must  judge  whether  an  action  is  a 
“major”  regulation  for  which  a 
Regulatory  Impact  Analysis  (RIA)  is 
required.  For  reasons  set  forth  in  the 
proposal  notice,  the  EPA  has  judged  that 
today’s  decision  on  the  primary  and 
secondary  NAAQS  is  not  a  major  action. 
The  EPA,  therefore,  has  deem^ 
unnecessary  the  preparation  of  either  a 
final  RIA  or  a  final  ^vironmental 
Impact  Statement. 


C.  Final  Decision 
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B.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C  601  et  seq.,  the  EPA 
must  prepare  initial  and  final  regulatory 
flexibility  analyses  assessing  the  impact 
of  certain  rules  on  small  entities.  For 
reasons  set  forth  in  the  proposal  notice, 
the  EPA  has  determined  that  the  impact 
assessment  requirements  of  the  RFA  are 
inapplicable  to  this  final  decision. 

VL  Other  Reviews 

This  decision  was  submiUed  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review.  Written  comments 
fi-om  the  OMB  and  the  EPA  written 
responses  to  these  comments  are 
available  for  public  inspection  at  the 
EPA’s  Cmitral  Docket  S^ion  (Docket 
No.  A-02-17),  South  Conference  Center, 
room  4,  Waterside  Mall,  401  M  Street 
SW.,  Washington.  DC. 

Dated:  March  1, 1993. 

Carol  M.  Browner, 

Administrator. 

REFERENCES 

Avol,  E.L.:  Linn,  W.S.;  Venet,  T.G.;  Shamoo, 
I).A:  and  ).D.  Hackney  (1984), 
Comparative  respiratory,  effects  of  ozone 
and  ambient  oxidant  pollution  exposure 
during  heavy  exercise.  ].  Air  Pollut. 
Control  Assoc.  34:  804-809. 

Bcdi,  ].F.  and  S.M.  Hcxvath  (1987), 

Longitudinal  case  study  of  pulmonary 
hinction  response  to  ozone.  Am.  J.  Med. 
82:  860-861. 

Bedi,  J.F.;  Horvath.  S.  M.;  and  D.M. 

Drochsler-Parks  (1988),  Reproducibility 
of  the  pulmonary  function  response  of 
older  men  and  wmnen  to  a  2-hour  ozone 
exposure,  JAPCA  38: 1016-1019. 

Clean  Air  Scientific  Advisory  Committee 
(1986),  Closure  Letter  to  Lee  Thomas, 
October  22, 1986. 

Clean  Air  Scientific  Advisory  Committee 
(1988),  Transcript  of  meeting  held  in 
Washington,  D.C.  on  December  14-15, 
1988. 

Clean  Air  Scientific  Advisory  Conunittee 
(1989),  Closure  Letter  to  William  K. 
Reilly,  May  1, 1989. 

Drechsler-Parks,  D.M.;  Bedi,  ).F.;  and  S.M. 
Horvath  (1987),  Pulmonary  function 
responses  of  older  men  and  women  to 
ozone  exposure,  Exp.  Gerontol.  22:  91- 
101. 

Folinsbee,  L.).,  and  M.J.  Hazucha  (1989), 
Persistence  of  ozone-induced  changes  in 
lung  function  and  airway 
responsiveness.  In:  Schneider,  T.;  Lee, 
S.D.;  Wolters,  G.J.R.;  Grant,  L.D.,  eds.. 
Atmospheric  ozone  research  and  its 
policy  implications:  proceedings  of  the 
3rd  US-Dutcfa  international  symposium; 
May  1988;  Nijmegen.  The  Netherlands, 
Amsterdam,  Ihe  Netherlands,  Elsevier 
Science  Publishers;  pp.  483-492  (Studies 
in  Environmental  Science  35). 


Gibbons,  S.I.  and  W.C  Adams  (1984), 

Combined  effacts  of  ozone  exposure  and 
ambient  heat  on  exercising  finnales, ). 
Appl.  PhysioL  57;  450-456. 

Gong,  H..  Jr.;  Bradley,  P.W.;  Simmons,  M.S.; 
and  D.P.  Tashkin  (1986),  Impaired 
exercise  performance  and  pulmonary 
function  in  elite  cyclists  during  low-level 
ozone  exposure  in  a  hot  environment. 

Am.  Rev.  Respir.  Dis.  134:  726-733. 

Horstman,  D.;  McDonnell,  W.;  Folinsbee,  L; 
Abdul-Salaam,  S.;  and  P.  Wes  (1989), 
Changes  in  pulmonary  function  and 
airway  reactivity  due  to  prolonged 
exposure  to  typical  ambient  ozone  (Cb) 
levels.  In:  Sc^eider,  T.;  Lee,  S.D.; 
Wolters,  G.J.R.;  Grant,  LD.,  eds. 
Atmosphoic  ozone  research  and  its 
policy  implications:  proceedings  of  the 
3rd  US-Dutch  international  symposium: 
May  1988;  Nijmegen,  The  Netherlands. 
Amsterdam,  The  Netherlands:  Elsevier 
Science  Publishers;  pp.  755-762  (Studies 
in  Environmental  Science  35). 

Koren,  H.S.;  Devlin.  R.B.;  Graham.  D.E.; 

Mann,  R.;  and  D.H.  Horstman  (1988a), 
Cellular  and  biochemical  changes  in  the 
lower  airways  of  subjects  exposed  to 
ozone.  Research  Triangle  Pa^,  NC:  U.S. 
Environmental  Protection  Agency, 

Health  Effects  Research  Lab^tory; 
report  na  EPA/600/D-88/031,  Available 
fr^:  NTIS;  Springfield.  VA;  PB88- 
170048. 

Koren,  RS.;  Devlin,  R.B.;  Graham,  D.E.; 
Mann,  R.;  Horstman,  D.H.;  Kozumbo, 
W.).;  Becker,  S.;  and  W.F.  McDonnell 
(1988b),  Cellular  and  biochemical 
changes  in  the  lower  airways  of  subjects 
exposed  to  ozone.  In:  Sorg,  C.,  ed.  The 
alveolar  macrophage.  Local  Immunity  4: 
36-49. 

Kulle,  T.J.;  Sauder,  L.R.;  Hebei,  ).R.;  and  CD. 
Chatham,  M.D.  (1985),  Ozone  response 
relationships  in  healthy  nonsmokers. 

Am.  Rev.  Respir.  Dis.  132:  36-41. 

Lee,  E.R;  Tingey,  D.T.;  and  W.E.  Hogsett 
(1988),  Interrelationship  of  Experimental 
Exposure  and  Ambient  Air  Quality  Data 
for  Comparison  of  Ozone  Ex{x>sure 
Indices  and  Estimating  Agricultural 
Losses,  U.S.  Environmental  Protection 
Agency.  Office  of  Air  Quality  Planning 
and  Standards,  Research  Triangle  Park, 
N.C 

Linn,  W.S.;  Avol,  E.L;  Shamoo,  D.A.;  Spier, 

C. E.;  Valencia,  LM.;  Venet,  T.G.;  Fischer, 

D. A.;  and  J.D.  Hackney  (1986),  A  dose- 
response  study  of  healthy  heavily 
exercising  men  exposed  to  ozone  at 
concentrations  near  the  ambient  air 
quality  standard,  ToxicoL  Ind.  Health  2: 
99-112. 

Lioy,  P.).;  Vollmuth,  T.A.;  and  M.  Lippmann 
(1985),  Persistence  of  peak  flow 
decrement  in  children  following  ozone 
exposures  exceeding  the  National 
Ambient  Air  Quality  Standard, ).  Air 
Pollut.  Control  Assoc.  35: 1068-1071. 

McClellan,  R.O.  (1992),  Letter  from  Chairman 
of  Clean  Air  Scientific  Advisory 
Committee  to  the  EPA  Administrator, 
dated  August  31. 1992. 


McDonnell,  W.F.;  Horstman,  D.H.;  Hazucha, 
M.).;  Seal,  B..  )r.:  Haak.  B.D.;  Salaam.  S.; 
and  D.K  Houw  (1983),  Pulmonary 
effects  of  ozone  exposure  during 
exercise:  dose-rMponse  characteristics, ). 
AppL  Physiol:  Re^ir.  Envinm.  Exercise 
PhysioL  54: 1345-1352. 

McDonnell,  W.P.,  HI;  Chapman,  R.S.;  Leigh, 
M.W.;  Strc^,  G.L.;  and  A.M.  Collier 
(1985),  Reqiiratory  responses  of 
vigorously  exercising  children  to  0.12 
ppm  ozone  exposure.  Am.  Rev.  Respir. 
Dis.  132;  875-879. 

Reisenauer,  CS.;  Koenig,  ).Q.:  McManus, 

M.S.;  Smith.  M.S.:  Kusic,  G.;  and  W.E. 
Pierson  (1988),  Pulmonary  responses  to 
ozone  exposures  in  healthy  individuals 
aged  55  3rear8  or  greater, ).  Air  Pollut. 
Control  Assoc.  38:  51-55. 

Schelegle,  E.S.  and  W.Q  Adams  (1986), 
Reduced  exercise  time  in  competitive 
simulations  consequent  to  low  level  ' 
ozone  exposure,  Med.  ScL  Sports  Exerc. 
18:  408-414. 

Spektor,  D.M.;  Lippmann,  M.;  Lioy,  P.).; 
Thurston,  G.D.:  Citak,  K.;  James,  D.).; 
Bock,  N.;  Speizer,  F.R:  and  C.  Hayes 
(1988a).  Effects  of  ambient  ozone  on 
respiratory  function  in  active  normal 
children.  Am.  Rev.  Respir.  Dis.  137: 313- 
320. 

Spektor,  S.M.;  Lippmann.  M.;  Thurston,  G.O.; 
Lioy,  P.|.;  Stecko,  J.;  O’Connor,  G.; 
Garshick,  E.;  Speizer,  F.E.;  and  C  Hayes 
(1988b),  Effects  of  ambient  ozone  on 
respiratory  function  in  healthy  adults 
exercising  outdoors.  Am  Rev.  Respir. 

Dis.  138:  821-828. 

U.S.  Environmental  Protection  Agency 
(1978),  Air  Quality  Criteria  fw  Ozone 
and  Other  Photochemical  Oxidants: 
Office  of  Research  and  Development, 
Washington,  D.C.,  EPA  Report  No.  EPA- 
600/8-78-004. 

U.S.  Enviromnental  Protection  Agency 
(1986),  Air  (Quality  Criteria  for  Ozone 
and  Other  Photochemical  Oxidants.  Draff 
Final,  Environnaental  Criteria  and 
Assessment  Office.  EPA  Report  No. 
EPA-600/8-84/020a  to  020e,  Available 
frtMn:  NTIS,  Springfield,  VA;  PB  87- 
142949. 

U.S.  Environmental  Protection  Agency 

(1989),  Review  of  the  National  Ambient 
Air  Quality  Standards  for  Ozone 
Assessment  of  Scientific  and  Technical 
Information:'OAQPS  Staff  Paper, 
Research  Triangle  Park,  NC:  Office  of  Air 
Quality  Planning  and  Standards,  EPA 
Report  No.  450/2-92-001. 

U.S.  Environmental  Protection  Agency 
(1992),  Summary  of  Selected  New 
Information  on  Effects  of  Ozone  on 
Health  and  Vegetation:  Supplement  to 
Air  Quality  Criteria  for  Ozone  and  Other 
Photochemical  Oxidants,  Research 
Triangle  Park,  NC*  Office  of  Health  and 
Environmental  Assessment, 
Environmental  Criteria  and  Assessment 
Office;  EPA/600/8-68/105A.  Available 
from  NTIS,  Springfield,  VA. 

Appendix  I 


13018 


Federal  Register  /  Vol.  58,  No.  44  /  Tuesday.  March  9.  1993  /  Rules  and  Regulations 


May  1, 1989 

The  Honorable  William  K.  Reilly, 
Administrator,  U.S.  Environirwntal 

Protection  Agency,401  M  Street  SW., 
Washington,  DC  20460 

Dear  Mr.  Reilly:  I  am  pleased  to  transmit 
via  this  letter  the  advice  of  the  Clean  Air 
ScientiRc  Advisory  Committee  (CASAC) 
concerning  the  National  Ambient  Air  Quality 
Standards  for  Ozone.  CASAC  has  reviewed 
and  offered  comments  directly  to  EPA  staff 
on  the  EPA  criteria  document  "Air  Quality 
Criteria  for  Ozone  and  Other  Photochemical 
Oxidants  (1986),"  the  draft  "Criteria 
Document  Supplement  (1988),"  and  the 
OfHce  of  Air  ^ality  Planning  and  Standards 
staff  position  paper  "Review  of  the  National 
Ambient  Air  Quality  Standards  for  Ozone 
Assessment  of  Scientific  and  Technical 
Information  (1988)”  and  related  support 
documents. 

CASAC  previously  reached  cIosiu«  on  the 
1986  Criteria  Document.  At  a  meeting  held 
on  December  14-15, 1988,  CASAC  came  to 
closure  on  the  "Criteria  Document 
Supplement  (1988)"  and  the  1988  Staff 
Position  Paper  and  concluded  that  they 
provide  an  adequate  scientific  basis  for  EPA 
to  retain  or  revise  priniary  and  secondary 
standards  for  ozone.  While  reaching  closure 
at  this  time,  the  Committee  did  note  an 
emerging  data  base  on  the  acute  health  effects 
resulting  from  6-plus  hours  of  ozone 
exposure,  providing  evidence  of  the  possible 
ne^  for  a  standard  with  a  6-8  hour 
averaging  time.  However,  it  was  the 
Committee’s  view  that  it  would  be  some  time 
before  enough  of  this  developing  information 
would  be  published  in  scientific  journals  to 
receive  full  peer  review  and,  thus,  be  suitable 
for  inclusion  in  a  criteria  document.  CASAC 
concluded  such  information  can  better  be 
considered  in  the  next  review  of  the  ozone 
standards. 

CASAC  did  not  reach  a  consensus  opinion 
on  endorsement  of  the  staff  position  paper 
recommendation  that  "the  range  of  1-hour 
average  ozone  levels  of  concern  for  standard 
setting  purposes  is  0.08-0.12  ppm  for  a 
primary  standard."  The  opinion  of  the 
CASAC  Ozone  Review  Committee  was 
divided  with  regard  to  the  upper  range  of  the 
standard  with  eight  individuals  favoring  a 
range  with  an  upper  value  of  0.12  ppm,  three 
individuals  favored  an  upper  bound  in  the 
range  of  0.10-0.12  ppm,  four  individuals 
favored  an  upper  bound  value  no  higher  than 
0.10  ppm,  and  one  individual  abstained  from 
offering  an  opinion.  Several  individuals  who 
supported  an  upper  value  of  0.12  ppm  as 
well  as  all  of  the  other  individuals  who 
favored  a  lower  value  for  the  upper  end  of 
the  range  expressed  the  view  that  at  0.12 
ppm  there  was  little  or  no  margin  of  safety. 
As  you  are  aware,  the  margin  of  safety  is 
intended  to  provide  protection  against 
adverse  effects  which  have  not  yet  been 
uncovered  by  research  and  effects  whose 
medical  significance  is  a  matter  of 
disagreement.  Finally,  several  members  of 
the  subcommittee  favored  development  of  a 
standard  with  a  more  statistically  robust 
upper  bound  on  the  annua)  distribution  of 
ozone  concentrations  rather  than  reliance  on 
the  current  expected  exceedance  form  of  the 
standard.  While  the  Committee  offers  no 


further  advice  on  what  form  the  AgenCy 
should  consider,  we  would  caution  you 
against  any  form  which  alters  the  degree  of 
health  protection  afibrded  by  the  current 
standard. 

CASAC  had  substantial  discussion  of  the 
issue  of  what  are  or  are  not  adverse  health 
effects.  This  discussion  was  aided  by  the 
presentation  of  this  issue  in  the  staff  position 
paper.  Within  CASAC  there  was  diversity  of 
opinion;  some  members  felt  that  healthy 
individuals  experience  adverse  effects  when 
ozone  exposiuo  induced  any  of  the  responses 
categoriz^  as  moderate  (i.e.,  >10% 
decrement  in  FEV|  or  mild  to  moderate 
respiratory  symptoms)  in  the  staff  position 
paper,  while  a  few  members  believed  that 
adverse  effects  would  not  be  experienced 
until  ozone  induced  more  severe  effects  (i.e., 
>20%  decrement  in  FEV|  and  moderate  to 
severe  respiratory  symptoms).  The  view  of 
some  individuals  on  this  matter  was 
influenced  by  recognition  that  resolution  of 
the  adverse  health  effect  issue  represents  a 
blending  of  scientific  and  policy  judgments 
and,  thus,  we  feel  it  appropriate  to  inform 
you  of  the  range  of  our  views  on  this  matter. 

Of  particular  concern  to  CASAC  is  the 
potential  for  effects  arising  from  exposures  to 
ozone  with  daily  peak  concentrations  at  or 
near  0.12  ppm  for  periods  of  6-8  hours  and 
with  co-exposure  to  other  pollutants.  This 
concern  is  due  to  air  quality  analyses  which 
have  shown  that  even  in  areas  which  do  not 
repeatedly  exceed  the  ozone  standard,  ozone 
concentrations  can  remain  close  to  0.12  ppm 
for  several  hours  per  day  for  extended 
periods  of  time  in  summer.  There  was 
concern  based  on  recent  controlled  human 
exposure,  epidemiology  and  toxicology 
studies,  that  such  prolonged  exposures  could 
result  in  increased  respiratory  impairment. 
Further,  for  people  exposed  to  these  ozone 
concentrations  over  a  lifetime,  the  possibility 
that  chronic  irreversible  effects  may  result  is 
of  concern,  although  such  changes  have  not 
been  demonstrated. 

The  Committee  noted  that  the  Criteria 
Document  Supplement  failed  to  cite  and 
discuss  a  group  of  "ecological" 
epidemiological  studies  of  the  effects  of 
ozone  on  various  measures  of  human  health 
such  as  hospitalizations  for  respiratory 
illnesses  or  exacerbation  of  chronic 
respiratory  problems.  Although  these  studies 
have  obvious  limitations  in  establishing 
cause  and  effect  relationships,  they  have 
certain  strengths  which  can  aid  in  regulatory 
decision-making.  Studies  of  this  type  should 
be  discussed  and  evaluated  in  future  criteria 
documents  as  a  complementary  source  of 
information. 

While  reaching  closure  on  the  staff 
position  paper  recommending  a  1-hour 
standard,  CASAC  urged  that  the  Agency 
provide  increased  support  for  research  that 
will  prove  an  improved  scientific  basis  for 
evaluating  the  need  for  standards  with  multi¬ 
hour  or  seasonal  averaging  times.  Clearly,  the 
obvious,  research  on  this  critical 
environmental  health  issue  must  be 
supported  now  in  order  for  results  to  be 
available  for  consideration  in  the  next  5-year 
review  cycle.  CASAC  has  enumerated  these 
research  needs  in  some  detail  in  a  September 
1987  submission  to  the  Agency.  The 


Committee  feels  these  research 
recommendations  are  still  valid  and  should 
be  incorporated  as  expeditiously  as  pc»sible 
into  the  Agency  research  program. 

CASAC  did  not  reach  a  consensus  opinion 
on  endorsement  of  the  staff  position  paper 
recommendation  of  "a  1-hour  averaging  time 
standard  in  the  range  of  0.06-0.12  ppm”  for 
a  secondary  standa^.  The  CASAC  Ozone 
Welfare  Effects  Subcommittee  that 
considered  this  matter  reached  a  divided 
opinion;  two  favored  a  range  with  an  upper 
value  of  0.12  ppm,  three  favored  an  upper 
value  of  less  than  0.12  ppm,  and  five  favored 
an  upper  value  of  0.10  ppm.  The  Committee 
noted  that  the  form  of  the  standard  was  of 
critical  importance  in  protecting  against 
ozone  effects  on  vegetation.  The  Committee 
was  of  the  opinion  that  a  cumulative  seasonal 
standard  would  be  more  appropriate  than  a 
1-hour  standard  and  felt  that  such  a  standard 
could  be  developed.  CASAC  favored  issuance 
of  a  cumulative  seasonal  standard  form 
assuming  its  development  would  not  further 
delay  the  standard  setting  process.  If  this 
form  of  standard  cannot  be  developed  in  time 
for  the  current  review,  the  Committee  is  of 
the  opinion  that  you  should  give  serious 
consideration  to  setting  a  1-hour  secondary 
standard  with  a  maximum  of  0.10  ppm.  The 
Conunittee  took  note  of  the  lack  of 
information  on  the  effects  of  ozone  on  forest 
ecosystems  and  urged  support  for  research  to 
remedy  this  deficiency. 

In  closing,  I  would  like  to  briefly  comment 
on  CASAC’s  failure  to  reach  a  consensus  as 
to  the  appropriate  range  for  setting  the  ozone 
standards.  This  lack  of  consensus  is  reflective 
of  major  deficiencies  in  our  knowledge 
regarding  health  and  welfare  effects  of  long¬ 
term  exposure  (beyond  a  few  hours)  to  ozcne. 
The  data  base  is  very  large  and  adequate  for 
knowledgeable  individuals  to  reach 
agreement  on  the  effects  of  acute  exposure  to 
ozone  in  the  range  appropriate  for  setting  a 
1-hour  standard.  However,  there  is  not  an 
adequate  data  base  on  the  effects  of  multiple 
hour  or  seasonal  exposures  to  ozone, 
especially  as  regards  whether  such  exposures 
may  produce  chronic  health  effects.  This  is 
especially  troubling  since  such  long-term 
exposures  to  ozone  occur  in  many  parts  of 
the  United  States  and  involve  many  millions 
of  people  and  thousands  of  acres  of  crop  and 
forest  lands.  As  a  result,  there  continues  to 
be  concern  for  the  public  health  and  welfare 
threat  which  may  be  posed  by  chronic 
exposure  to  ozone.  It  is  critical  that  the  data 
base  on  health  and  welfare  effects  related  to 
multiple  hour,  seasonal  and  lifetime 
exposures  of  ozone  be  increased  through  an 
accelerated  and  expanded  research  effort. 
This  must  be  done  so  that  future 
-considerations  of  ozone  standards  will  derive 
from  a  stronger  scientific  base. 

CASAC  recognizes  that  your  statutory 
responsibility  to  set  standards  requires  public 
health  policy  judgments  in  addition  to 
determinations  of  a  strictly  scientific  nature. 
While  the  Committee  is  willing  to  further 
advise  you  on  the  ozone  standards,  we  see  no 
need,  in  view  of  the  already  extensive 
comments  provided,  to  review  the  proposed 
ozone  standards  prior  to  their  publication  in 
the  Federal  Register.  In  this  instance,  the 
public  comment  period  will  provide 
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sufficient  opportunity  for  the  Cknnmittee  to 
provide  any  additional  comments  or  review 
that  may  be  necessary. 

CASAC  would  appreciate  being  kept 
informed  of  progress  on  establishing  revised 
or  new  ozone  standards  and  plans  for 
research  on  ozone  effects.  Please  do  not 
hesitate  to  contact  me  if  CASAC  can  be  of 
further  assistance  on  this  matter. 

Sincerely, 

Roger  O.  McQellan,  D.V.M. 

Chairman,  Clean  Air  Scientific  Advisory 
Committee. 

Appendix  II 
August  31, 1992 
Hon.  William  K.  Reilly, 

Administrator,  U.S.  Environmental 

Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460 
Dear  Mr.  Reilly:  The  members  of  the  Clean 
Air  Scientific  Advisory  Committee  (CASAC) 
have  noted  with  interest  the  announcement 
that  the  Agency  is  not  revising  the  national 
air  quality  standard  for  ground-level  ozone  at 
this  time  and  is  initiating  a  new  assessment 
of  the  health  and  environmental  effects  of 
ozone.  The  purpose  of  this  letter  is  to 
indicate  the  willingness  of  the  CASAC  to 
assist  the  Agency  in  carrying  out  a  review  of 
the  new  assessment  in  an  expeditious 
manner.  To  facilitate  CASAC  involvement,  it 
would  be  useful  for  the  Committee  to  be 
briefed  at  an  early  date  on  the  Agency’s  plans 
for  development  of  the  new  criteria 
document  on  the  health  and  environmental 
effects  of  ozone  and  the  subsequent 
development  of  a  staff  position  paper  on  the 
ozone  standard(s). 

A  briefing  for  CASAC  would  provide  the 
opportunity  for  both  CASAC  and  other 
interested  persons  to  conunent  on  the 
Agency’s  plan  for  carrying  out  the  important 
task  of  preparing  new  documents.  With  this 
as  back^und,  CASAC  can  plan  its 
associated  review  of  the  criteria  document 
and  staff  position  paper  in  a  timely  manner. 
The  briefing  would  dso  provide  an 
opportunity  for  the  Agency  and  other 
scientists  to  describe  the  state  of  research 
now  in  progress  on  ozone  that  will 
potentially  be  completed  and  subjected  to 
peer-review  in  time  for  its  inclusion  in  a  new 
assessment.  This  is  especially  important 
since  research  on  ozone  is,  and  should  be, 
ongoing  because  of  the  importance  of  ozone 
as  a  pollutant.  Nonetheless,  it  is  crucial  that 
at  a  particular  point  in  time,  that  is 
understood  by  all  parties,  the  knowledge  base 
on  ozone  be  summarized  and  used  for 
regulatory  purposes.  A  side  benefit  of  the 
summarization  process  is  that  it  can  also 
serve  to  identify  information  needs  which  in 
turn  provides  input  for  establishing  the 
research  agenda  for  the  future. 

The  CASAC  members  are  of  the  opinion 
that  a  carefully  planned  strategy  for 
preparation  of  the  criteria  dociunent  and  staff 
position  paper  is  essential  in  view  of  the 
magnitude  and  complexity  of  the  task.  As 
you  and  your  staff  are  aware,  substantial  new 
information  has  been  published  since  the  last 
criteria  document  and  supplement  and  staff 
position  paper  were  prepa^.  Other  studies 
which  may  yield  significant  new  information 
include  the  Nation^  Toxicology  Program 


chronic  bioassay  with  rodents  exposed  to 
ozone  and  new  human  exposure  assessment 
models  are  nearing  completion.  The  review, 
integration  and  interpretation  of  the  old  and 
new  information  will  be  a  substantial 
undertaking.  In  addition,  it  will  be 
imperative  that  the  next  staff  position  paper 
carefully  consider  alternative  forms  of  the 
ozone  standard,  both  in  terms  of  averaging 
time,  such  as  daily  (fr-24  hour),  as  well  as 
frequency  of  occurrence,  and  seasonal 
standards,  in  addition  to  the  traditional  one 
hour  standard.  This,  too,  will  require 
substantial  preparatirm  effort  and,  I  suspect, 
ample  time  for  debate. 

The  CASAC  is  anxious  to  assist  in  these 
important  activities  and  looks  forward  to 
hearing  from  you  as  to  when  the  Agency  will 
be  ready  to  brief  CASAC  on  the  propos^ 
plans  for  preparation  and  review  of  the  ozone 
criteria  dociunent  and  staff  paper. 

Sincerely, 

Roger  O.  McClellan,  D.V.M., 

Chairman,  Clean  Air  Scientific  Advisory 
Committee. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

45  CFR  Part  1303 
RIN:  0970-AB00 

Head  Start  Program;  Technicai 
Correction 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACT). 

ACTION:  Technical  correction  to  final 
rule. 


SUMMARY:  This  document  contains  a 
technical  correction  that  adds  the  Office 
of  Management  and  Budget  approval 
number  for  information  collection 
requirements  in  the  Head  Start  final  rule 
on  appeals,  published  December  14, 

1992  (57  FR  59260). 

DATES:  This  correction  is  effective 
March  9, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  A.  Mottolo,  Acting 
Commissioner,  Administration  on 
Children,  Youth  and  Families.  P.O.  Box 
1182,  Washington,  DC  20013,  (202)  205- 
8347. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Administration  on  Children, 
Youth  and  Families  published  a  final 
rule  on  December  14, 1992  (57  FR 
59260)  which  revises  and  clarifies  for 


Head  Start  grantees  and  delegate 
agencies  the  requirements  concerning 
appeals  by  grantees  fiom  termination 
and  denial  of  refunding  actions.  The 
final  rule  also  includes  provisions  on 
appeals  by  current  or  prospective 
delegate  agencies  of  grantee’s  rejections 
of,  or  failures  to  act  on,  applications,  or 
grantee’s  terminations  of  grants  or 
contracts. 

Need  for  Correction 
As  published,  §§  1303.10  through 
1303.23  contained  information 
collection  requirements  for  which  an 
OMB  approval  niunber  was  required. 
OMB  approved  and  assigned  a  niunber 
to  those  sections  on  January  22, 1993, 
which  this  correction  will  show  in  a 
section  added  at  the  end  of  the  rule, 
specifically  for  the  OMB  number. 

Correction  of  Publication 
Accordingly,  the  publication  of  the 
Head  Start  Program  final  rule  on  appeals 
(57  FR  59260)  is  corrected  as  follows: 

On  page  59271,  at  the  end  of  §  1303.23, 
add: 

§1303.24  OMB  control  number. 

The  collection  of  information 
requirements  in  sections  1303.10 
through  1303.23  of  this  part  were 
approved  on  January  22, 1993,  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  0980- 
0242. 

Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
(FR  Doc  93-5301  Filed  3-8-93;  8:45  ami 
aaimo  code  413o-oi-m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 
[DA  92-1115] 

Reorganization  of  the  Field  Operations 
and  Private  Radio  Bureaus 

AGENCY:  Federal  Communications 
(Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  changes  the 
(Commission’s  Rules  To  incorporate  the 
reorganization  between  the  Private 
Radio  Bureau  and  the  Field  Operations 
Bureau.  The  reorganization  was 
necessary  in  order  to  promote  a  more 
efficient  and  effective  organizational 
structure. 

EFFECTIVE  DATE:  October  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Sullivan,  Office  of  Managing 
Director,  (202)  632-0923. 
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SUPPLEMENTARY  MFORMAT10N: 


la  the  matter  of  Ameodment  of  Parts  0  and 
1  of  the  Cammiasion's  Rules  To  Reflect  a 
Reorganization  of  the  Private  Radio  Bureau 
and  the  Pield  Operations  Bureau. 

Adopted:  May  12. 1992. 

Released;  February  5, 1993. 

By  the  Managing  Director: 

1.  The  Commission  has  before  it  for 
consideration  proposed  changes  in  the 
organizations  of  the  Private  Radio  and 
Field  Operations  Bureaus. 
Implementation  of  the  proposed 
changes  requires  amendments  to  parts  0 
and  1  of  the  Commission’s  Rules  and 
Regulations. 

2.  In  order  to  provide  faster  and 
higher  quality  service  in  the 
Commission’s  enforcement  and 
licensing  programs,  the  Commission  is 
hereby  approving  tbe  transfer  of 
commercial  radio  operator  licensing  and 
antenna  marking  and  lighting  clearance 
from  the  Field  Operaticms  Bureau  to  the 
Private  Radio  Bureau  and  the  transfm  of 
enforcement  functkms  from  the  Private 
Radio  Bureau’s  Compliance  Branch  to 
the  Field  Operatkma  Bureau. 

3.  The  amendments  adoprted  herein 
pertain  to  agency  organization.  The 
prior  notice  procedure  and  effective 
date  provisions  of  Serlion  4  of  the 
Administrative  Procedures  Act  are 
therefore  inapplicable.  Authority  for  tbe 
amendments  adopted  herein  is 
contained  in  Sections  4(i)  and  5(b)  of 
the  Communications  Act  of  1934,  as 
amended. 

4.  A  is  ordered.  Effective  October  1, 
1992  that  parts  0  and  1  of  the  Rules 
Regulations  are  amended  as  set  forth  in 
the  Pinal  Rules  hereta 

Federal  Communications  Commission. 
AlaBR.McKla, 

Deputy  Managing  Director. 

list  of  Subjects 
47  CFR  Part  0 

Authority  delegated,  Location  of 
commission  offices.  Inspection  of 
records.  Organization  and  functions. 

47  CFB  Part  1 

Administrative  practice  and 
procedure.  Operator  licenses. 

Final  Rules 

Part  0  and  part  1  of  chapter  1  of  title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 


Aolkority:  Secs.  5, 48  StaL  1068,  as 
amended:  47  U.SX1 156. 

2.  Section  0.111  is  ammided  by 
revising  the  introductory  text  to  the 
section  and  paragraph  (a);  redesignating 
paragraphs  0>)  through  (1)  as  paragraphs 
(d)  through  (nb  adding  new  paragraphs 

(b)  and  (c);  and  revising  aevny 
redesignated  (d)  to  read  as  foUows: 

fOLlll  Functions  of  the  Bureau 

Responsible  for  all  Commission 
engineering  and  enforcement  activities 
performed  by  the  Bureau  in  tbe  field 
relating  to  aU  services  including 
sanction,  inspection,  investigation  and 
monitoring  activities,  interfaranoe 
suppression,  ccnnmunications  user 
liaison  and  administration  of  the 
Emergency  Broadcast  System. 

(a)  Enforce  the  Commission’s  rules 
and  regulations;  monitor,  inspect  and 
investigate  ell  non-government 
oommunications  matters;  issue 
sanctions. 

(b)  Fmmulate  the  Comndesion’s 
Enfmcement  Plan  in  collaboration  with 
other  Bureaus  and  Offices  and  execute 
the  portions  of  the  plan  for  which  the 
Bureau  is  responsible. 

(c)  Participle  in  tbe  devefopment  of 
the  Commi^on’s  User  bifimnation 
Services  Plan  in  conjuix:tkm  with  other 
Bureaus  and  Offices  and  execute  tbe 
portions  of  the  plan  for  which  the 
Bureau  is  responsible. 

(d)  Advise  the  Commission  and  act  in 
matters  regarding  field  liaison  with  the 
user  public  and  local  and  federal 
government  agencies  (Part  0). 

*  «  •  *  • 

3.  Section  0.131  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

f  0.131  Functions  of  ttw  Bureau 
•  •  •  •  • 

(j)  Administers  the  Cmnmission’s 
commercial  radio  operator  program 
(part  13)  and  tlie  Commission’s  program 
fw  construction,  marking  and  lighting  of 
antenna  structures  (part  17). 

4.  Section  0.311  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

iO.311  Authority  delegated 


(1)  Notices  of  proposed  rulemaking 
and  of  inquiry  and  final  orders  in 
rulemaking  and  inquiry  proceedings. 

•  *  •  •  * 

5.  Section  0.314  is  amended  by 
removing  paragraphs  (a),  (d),  (f),  (p),  (q), 
(r).  (v)  and  (w). 

6.  Section  0.331  is  amended  by 
revising  paragraph  (a)(1);  and  adding  a 
new  paragraph  (c)  to  re^  aa  foDowa: 


|(L331  Authority  delegated 
•  •  •  *  • 

(a)*  •  • 

(1)  Notices  of  proposed  rulemaking 
and  of  inquiry,  final  orders  in 
rulemaking  proceedings  and  inquiry 
proceedings,  and  reports  arising  from 
any  of  the  foregoing  except  su<m  orders 
involving  non-substantive  revisions  to 
the  rules,  or  orders  involving  changes 
clarifying  a  rule  based  on  establisb^ 
Commission  precedent,  or  conforming 
one  rule  within  part  1,  subpart  F,  part 
13,  part  17  and  parts  80  through  97  with 
another  rule  or  conforming  any  of  th^ 
rules  to  formally  adopted  international 
convention  or  agreement  where  novel 
questions  of  poUcy  or  law  are  not 
fovolved.  Alro,  the  addition  of  new 
Marine  VHP  firequency  coordinating 
committee(s)  to  §  80.514  of  tbe  Rules 
need  not  be  referred  to  the  Commission 
if  they  do  not  involve  novel  questions 
of  policy  or  law. 

•  •  *  •  * 

(c)  Tbe  Chief,  Private  Radio  Buremi  is 
delegated  authority  to: 

(1)  Act  on  requests  for  a  waiver  of  the 
English  language  provisions  of  §§  13.22 
and  13.23  ^  this  chapter  in  the  case  of 
Spani8h-q)eaking  applicants  in  and 
around  Puerto  Rico  umI  Miami,  Fla., 
and  to  issue  licensee  bearing 
appropriate  restrictions  to  those 
applicants  found  qualified. 

(2)  Act  on  requwts  for  waiver  of  the 
written  examination  requirements  of 

§§  13.21, 13.22  and  13.23  of  this  chapter 
and  to  authorize  oral  examinations  in 
lieu  thereof. 

(3)  Act  on  requests  by  blind 
applicants  to  appear  at  the  appropriate 
field  office  for  a  radiotelephone  license 
examination.  (See  §§  13.11  and  13.23  of 
this  chapter.) 

7.  Section  0.401  is  amended  by 
revising  paragraphs  (a)(3)(i)  and  (b)(1)  to 
read  aa  follows: 

r  $0,401  Location  of  Commission  Offices. 


(i)  The  mailing  address  of  the  Private 
Radio  Bureau  Licensing  Division  is: 
Federal  Communications  Commission, 
1270  Fairfield  Road,  Gettysburg,  PA 
1732'5-7245. 


(1)  Applications  and  filings  submitted 
by  inail  ^all  be  addressed  to  the  Mellon 
Eiank  in  Pittsburgh.  Pennsylvania.  The 
bank  maintains  separate  post  office 
boxes  for  the  receipt  of  different  types 
of  applications.  It  will  also  ertabliro 
special  post  office  boxes  to  receive 
responses  to  special  filings  such  as 
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applications  filed  in  response  to  "filing 
windows"  established  by  the 
Commission.  The  address  for  the 
submission  of  filings  will  be  established 
in  the  Public  Notice  announcing  the 
filing  dates.  In  all  other  cases, 
applications  and  filings  submitted  by 
mail  should  be  sent  to  the  addresses 
listed  in  the  appropriate  fee  rules: 

Section  1.1102  for  Private  Radio 
Services  and  Radio  Operator 
Examinations;  §  1.1103  for  Equipment 
Approvals,  Experimental  Radio 
Applications  and  Ship  Inspections; 

§  1.104  for  Mass  Media  Services;  and 
§  1.105  for  Common  Carrier  Services. 
***** 

8.  Section  0.406  is  amended  by 
revising  the  first  four  sentences  of 
paragraph  (b)  introductory  to  read  as 
follows: 

0.406  The  rules  mid  regulations. 
***** 

(b)  Contents.  Parts  0-19  of  the  rules 
have  been  reserved  for  provisions  of  a 
general  nature.  Parts  20-69  of  this 
chapter  have  been  reserved  for 
provisions  pertaining  to  common 
carriers.  Parts  70-79,  have  been  reserved 
for  provisions  pertaining  to  broadcasting 
and  cable  television.  Parts  80-99  of  this 
chapter  have  been  reserved  for 
provisions  pertaining  to  the  Private 
Radio  Services.  *  *  * 
***** 

9.  Section  0.453  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  0.453  Public  reference  rooms. 
***** 

(1)  The  Private  Radio  Bureau 
Reference  Room.  Commercial  radio 
operator  application  files  and  all 
authorizations  in  the  Private  Radio 
Services  and  files  relating  thereto, 
which  includes  Lcmd  Mobile, 
Microwave,  Aviation,  Ground  and 
Marine  Coast  applications.  All  of  these 
materials  are  available  in  the 
Commission’s  offices  in  Gettysburg, 
Pennsylvania,  See  §  0.457(f)(3)  of  this 
chapter. 

10.  Section  0.455  is  amended  by 
removing  paragraph  (d). 

11.  Section  0.484  is  revised  to  read  as 
follovrs: 

§0.484  Amateur  radio  operator 
examinatlona. 

Generally,  examinations  for  amateur 
radio  operation  licenses  shall  be 
administered  at  locations  and  times 
specified  by  volunteer  examiners.  (See 
§  97.509).  When  the  FCC  conducts 
examinations  for  amateur  radio  operator 
licenses,  they  shall  take  place  at 
locations  and  times  designated  by  the 
FCC. 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority;  Secs.  4,  303, 48  Stat.  1066, 

1082,  as  amended;  47  U.S.C  134, 303; 
Implement,  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Section  1.61  is  amended  by  revising 
paragraphs  (a),  (b),  (c)  and  (f)  to  read  as 
follows; 

§  1 .61  ProceduTM  for  handling 
applicationa  requiring  apecM  aaronauticai 
study. 

(a)  Antenna  surveys  are  conducted  by 
the  Licensing  Division  of  the  Private 
Radio  Bureau. 

(b)  Each  operating  bureau  or  office 
examines  the  applications  for  which  it 
is  responsible  to  ascertain  whether  or 
not  antenna  consideration  is  required.  If 
such  consideration  is  required,  the 
antenna  data  is  furnished  to  the 
Licensing  Division. 

(c)  The  Licensing  Division  then 
ascertains  whether  the  applicant  is 
required  to  submit  a  "Notice  of 
Proposed  Construction  or  Alteration” 
(FAA  Form  7460-1)  to  the  Federal 
Aviation  Administration. 
***** 

(0  Upon  receipt  fi-om  the  Federal 
Aviation  Administration  approving  a 
proposed  antenna,  the  Licensing 
Division  prescribes  antenna  tower 
painting  and  lighting  specifications  or 
other  conditions  in  accordance  with  the 
provisions  of  part  17  of  this  chapter  and 
forwards  this  information  to  the 
originating  bureau  or  office.  If  the 
proposed  tower  is  disapproved,  a  report 
of  the  disapproval  is  forwarded  to  the 
originating  bureau  or  office. 
***** 

3.  Section  1.83  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1.83  Applications  for  radio  operator 
licenses. 

'  *  *  *  *  * 

(b)  Application  filing  procedures  for 
commercial  radio  operator  licenses  are 
set  forth  in  part  13  of  this  chapter. 
Detailed  information  about  application 
forms,  filing  procedures,  and  where  to 
file  applications  for  commercial  radio 
operator  licenses  is  contained  in  the 
bulletin  "Commercial  Radio  Operator 
Licenses  and  Permits.”  This  bulletin  is 
available  from  the  Private  Radio  Bureau, 
Licensing  Division,  Consumer 
Assistance  Branch,  1270  Fairfield  Road, 
Gettysburg.  PA  17325-7245. 

4.  Section  1.85  is  amended  by  revising 
the  first  five  sentences  to  read  as 
follows: 


}  1.85  Suapansion  of  opofator  Hcanaaa. 

Whenever  grounds  exist  for 
suspension  of  an  operator  license,  as 
provided  in  section  303(m)  of  the 
Commimications  Act,  the  Chief  of  the 
Private  Radio  Biuaau,  with  respect  to 
amateur  and  commercial  radio  operator 
licenses,  may  issue  an  order  suspending 
the  operator  license.  No  order  of 
suspension  of  any  operator’s  license 
shall  take  efiect  until  15  days’  notice  in 
writing  of  the  cause  for  the  proposed 
suspension  has  been  given  to  the 
operator  licensee,  who  may  make 
written  application  to  the  Commission 
at  any  time  within  the  said  15  days  for 
a  hearing  upon  such  order.  'The  notice 
to  the  operator  licensee  shall  not  be 
effective  until  actually  received  by  him, 
and  from  that  time  he  shall  have  15  days 
in  which  to  mail  the  said  application,  bn 
the  event  that  physical  conditions 
prevent  mailing  of  the  application 
before  the  expiration  of  the  15-day 
period,  the  application  shall  then  be 
mailed*as  soon  as  possible  thereafter, 
accompanied  by  a  satisfactory 
explanation  of  the  delay.  Upon  receipt 
by  the  Commission  of  such  application 
for  hearing,  said  order  of  suspension 
shall  be  designated  for  hearing  by  the 
Chief,  Private  Radio  Bureau  and  said 
suspension  shall  be  held  in  abeyance 

until  the  conclusion  of  the  hearing. 

*  *  * 

5.  Section  1.901  is  revised  to  read  as 
follows: 

§1.901  Scope. 

In  the  case  of  any  conflict  between  the 
rules  set  forth  in  this  subpart  and  the 
rules  set  forth  in  part  13  or  the  rules  set 
forth  for  specific  services  in  parts  80 
through  99,  the  rules  in  this  subpart 
shall  govern. 

IFR  Doc.  93-5285  Filed  3-8-93;  8:45  am) 
BIUJNG  CODE  tril-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  91-39;  Notice  2] 

RIN  2127-AE11 

Federal  Motor  Vehicle  Safety 
Standards;  Windshield  Wiping  and 
Washing  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  *11118  final  rule  amends 
Standard  No.  104,  Windshield  Wiping 
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and  Washing  Systms.  to  cubstituto  the 
tenn  “seedng  r^erance  point**  for  the 
term  “manikin  H  point  ^th  aeat  in 
reannoat  poaitiaa**  whoever  that  term 
appears  in  any  SAE  Standard  or 
Reconunoided  Practice  as  those  SAE 
documents  are  incorporated  hy 
refwence  in  the  staadard.  As  currently 
written,  the  Standard  afaeady  substitutes 
the  term  “aeatins  leiarenca  point**  lo 
the  terms  **maniinn  H  point^  and  '*H 
point** 

DATES:  Effective  Date:  The  amendments 
become  eSactive  Afvil  8, 1993. 

Petitions  for  reconsideration:  Any 
petitifms  for  reconsideration  (rf  this  rule 
must  be  received  fay  NHTSA  no  lato 
than  April  8, 1993. 

ADDRESSES:  Any  petition  for 
reconsideration  snould  refar  to  the 
docket  and  notice  number  set  forth  in 
the  heading  oi  this  notice  and  be 
submitted  to:  Administrator.  NHTSA, 

400  Seventh  Street  SW..  Washington, 
DC20S90. 

FOR  FURTHER  MP0RMAT10N  CONTACT: 

Mr.  Jere  Medlin,  Croh  Av^dance 
Division,  NRM-11,  roon  5307,  NHTSA, 
400  Seventh  Street,  SW.,  Washington. 
D.C  20S90  (202-366-8276). 
SUPPLEMENTARV  MFORMATION:  Standard 
No.  104,  Windshield  Wiping  and 
Washing  Systems,  specifies . 
requirenmts  for  vrindshield  wiping  and 
washing  systems.  Standard  No.  104 
referent  several  SAE  Recommended 
Practices  and  Standards.  In  particular, 
the  standard  references  Figvtro  1  of  SAE 
)903a  to  establish  the  minimum 
windshield  areafs)  which  must  be 
wiped  or  washed  to  meet  the  standard's 
requirements.  Standard  No.  103, 
Windshield  Defrosting  and  Dragging 
Systems,  references  tkds  section  of 
Standard  No.  104  in  estabHshing  the 
minimum  windshield  area(s)  which 
must  be  defrosted  or  defogged.  These 
minimum  areas  are  determined  using 
the  location  of  the  **8eating  reference 
point” 

A  final  rule  published  concurrently 
with  this  proposal  amended  the 
definition  of  “seating  reference  point*’ 
(SgRP).  (56  FR  38084,  August  12. 1991) 
“Seating  reference  point”  identifies  a 
single  adjustment  p<^t  far  each  seating 
position.  The  seating  reference  point  for 
a  particular  seating  position  in  a  vehicle 
is  used  to  determine  whether  that 
vehicle  complies  with  requirements  set 
forth  in  sevmal  of  the  saf^  standards. 
The  final  rule  made  it  clear  in  the 
definition  that  S^IP  is  not  necessarily 
the  absolute  rearmost  point  to  whkdi  a 
seat  can  be  adjusted. 

In  response  to  a  comment  by  General 
Motors  to  the  rulemaking  about  seating 
reference  points,  NHTSA  issued  a  notice 


of  proposed  rulemaking  to  am«)d  the 
definition  for  seating  reference  point  in 
Standard  No.  104.  (56  FR  38099,  August 
12. 1991).  The  agency  believed  that  the 
proposal  was  necessary  to  eliminate 
potentially  contradictory  refnencas 
relative  to  the  definition  for  seating 
reference  point  in  Standard  No.  104, 
and  by  reference  Standard  No.  103.  To 
avoid  confiision,  the  agracy  proposed 
amending  Standard  Na  104  so  tnat 
"seating  reference  point**  would  be 
substituted  for  the  terms  "manikin  H 
point,”  “manikin  H  point  with  seat  in 
rearmost  position”  sIm  ”H  p<dnt.”  The 
agency  believed  that  this  amendment 
would  prevent  the  change  in  the  SgRP 
definition  from  changing  the  areas  of  a 
vehicle  subject  to  St^dards  Na  103 
and  104.  The  agency  believed  that  the 
amendment  would  not  affect  the  safety 
benefits  provided  by  either  standard. 

The  agency  further  believed  that  the 
proposal  would  not  result  in  any  diange 
in  cost  for  manufecturers  since  it  is 
consistent  with  industry  practica 

In  response  to  the  NPRM,  the  agenf:y 
received  cmuments  from  General 
Motors.  Ford,  and  Chrysler.  The 
commenters  supported  the  proposal, 
stating  that  the  amendments  would 
clarify  the  provision  and  eliminate 
potentially  contradictory  phrases  in  the 
referenced  SAE  staiular^ 

Based  on  the  reasons  set  forth  in  the 
NPRM  and  the  comments  which  agreed 
with  the  proposal.  NHTSA  has  de^ed 
to  amend  Standard  No.  104,  as 
proposed.  Specifically,  Standard  No. 

104  is  amended  by  suKtituting  the  term 
’’seating  reference  point”  for  the  terms 
“manildn  H  point.”  “maintain  H  point 
with  seat  in  rearmost  position,”  and  “H 
point.” 

’This  final  rule  will  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  The  National  ’Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C  1392(d)). 
whenever  a  Federal  motor  vehicle  sa^y 
standard  is  in  efiect.  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judidal  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motOT  v^cle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  aifaninistrative 
proceedi^  before  parties  may  file  suit 
in  court. 

Effective  Date 

Because  the  amaidment  clarifies  a 
term  and  imposes  no  additional  burden 
on  any  party,  it  is  hereby  found  that 
good  cause  is  shown  for  an  effective 


date  earlier  than  180  days  after  issuance 
of  the  final  rule,  and  the  final  rule  is 
effective  30  days  after  its  puhUcatkm  in 
the  Federal  Ri^isler. 

Rulemaking  Analyses  and  Notlcea 

Executive  Order  12291  (Federal 
Regulatkm)  and  DOTBeguJatory 
P(wcies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  neither  major  within  the 
meaning  of  Executive  Order  12291,  nor 
“significant”  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  beeves  that  this  amendment 
prevents  the  change  in  the  SgRP 
definition  from  chimging  the  areas  a 
vdiicle  subject  to  Stunlards  Na  103 
and  104.  The  agency  further  believes 
that  the  amendment  will  not  result  in 
any  increased  or  decreased  cost  fm 
manufacturers,  since  it  is  consistent 
with  industry  practice. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulmnaking  under  the 
Re^latory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
si^ncant  economic  impact  on  a 
suWantial  number  of  small  entities.  To 
the  extent  that  any  v^cle 
manufacturers  qualify  as  small  entities, 
their  number  would  not  be  substantial. 
In  any  event,  the  agency  does  not 
anticipate  any  economic  impacts  from 
this  rule,  as  e^mlained  above. 
Accordingly,  this  new  definition  will 
not  affect  the  purchase  price  of  new 
motor  vehicles  purchased  by  small 
organizations  and  small  governmental 
units. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
rulemaking  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  have  a 
significant  impact  on  the  human 
environment. 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
rulemaking  in  accordance  v^th  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  rule  would  not 
have  significant  Federalism 
implic^ons  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Impmts.  Motor  vriiicle  safety.  Motor 
vehkdes. 

In  consideratian  of  the  foregoing,  part 
571  of  title  49  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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PART  571~(AMEN0Ep] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

AothorHy;  15  U.&C.  1392, 1401, 1403, 

1407;  delegation  of  authority  at  40  Oflt  1.50 
and  501.4. 

1571.104  {Amsndadl 

2.  In  S3,  §  571.104,  the  definition  for 
“seating  reference  point”  is  revised  to 
read  as  follows: 

1571.104  Standard  Na  104;  WIndahiaM 
wipfog  and  washing  ayatama 
***** 

S3.  Definitions.  The  term  seating 
reference  point  is  substituted  for  the 
terms  manikin  H  point,  manikin  H  point 
with  seat  in  rearmost  position  and  H 
point  wherever  any  of  these  terms 
appear  in  any  SAE  Standard  or  SAE 
Recommended  Practice  referred  to  in 
this  standard. 

*  *  •  •  • 

Issued  on:  March  2, 1993. 

Howard  M.  Smolldn, 

Executive  Director. 

|FR  Doc.  93-5125  Filed  3-6-93;  8:45  am] 
BIUJNa  CODE  4tt0-Sa-M 

49  CFR  Pari  571 

RIN  2127-AE35 

[Docket  Na  92-15;  Notice  2] 

Federal  Motor  Vehicia  Safety 
Standards  Lamps,  Refiective  Devicea, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  NHTSA  (DOT). 
ACTION:  Filial  rule. 

SUMMARY:  This  notice  amends  Federal 
Motor  Vehicle  Safety  Standard  No.  108 
to  delete  the  requirement  for  a 
minimum  4-inch  edge  to  edge 
separation  distance  between  amber 
motorcycle  turn  signals  and  stop  or 
taillamps. 

This  action  is  taken  pursuant  to  a 
petition  from  the  Motorcycle  Industry 
Council.  It  will  allow  the  use  of  designs 
permissible  elsewhere. 

EFFECTIVE  DATE:  The  efiective  date  of  the 
rule  is  April  18, 1993. 

ADDRESSES:  Petitions  for  reconsideration 
of  the  final  rule  must  be  received  not 
later  than  30  days  after  publication  of 
this  notice.  Petitions  should  refer  to 
Docket  92-15;  Notice  2,  be  addressed  to 
the  Administrator,  and  be  submitted  to: 
Docket  Section,  room  5109, 400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Docket  hours  are  from  9:30  am.  to  4 
p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hardie,  Office  of  Rulemaking, 
202-366-8987. 

8UPPLEIM»«TARV  MFOMMATION:  This 
notice  amends  the  motorcycle  turn 
signal  lamp  spacing  requirements  of 
F^eral  Motor  Vehicle  Safety  Standard 
Na  108  LamfM,  Refiective  Devices,  and 
Associated  ^uipment  to  adopt 
Ahemative  1  proposed  on  April  28, 

1092  (57  FR  17871). 

Table  ID  of  Standard  Na  108  requires 
a  motorcycle  to  be  equipped  with  at 
least  one  stop  lamp  and  one  taillamp. 
Table  IV  requires  that  if  a  single  lamp 
is  used,  it  must  be  mounted  on  the 
motorcycle’s  vertical  centerline.  Table 
IV  also  requires  that  there  be  a 
minimum  edge  to  edge  separation 
distance  of  4  inches  between  nKrtorcycle 
turn  signal  lamps  and  a  single  tail  or 
stop  lamp.  However,  the  agency  has 
interpreted  the  minimum  separation 
requirement  as  inapplicable  when  two 
stop  lamps  and/or  t^llamps  are  used, 
symmetrically  disposed  around  the 
vertical  centerline. 

The  Motorcycle  Industry  Councsl 
(MIC)  petitioned  “to  remove  the 
requirement  for  a  (4)  inch  minimum 
edge  to  edge  separaUcm  distance 
*  •  MIC  argued  that  the  present 
requirement  is,  in  effect,  desim 
restrictive,  prohibiting  use  of  lamp 
designs  employed  elsewhere  in  tbe 
world.  MIC  stated  that  these 
interpretations  preclude  the  installation 
of  a  modular  unit  such  as  a  center 
mounted  tail/stop  lamp  with  ad)acent 
turn  signals,  or  integration  of  the  rear 
lamps  into  the  body  panel  design.  The 
4-inch  requirement  also  limits  the 
practical  size  of  the  tail/stop  lamp,  with 
the  efiect  of  limiting  nightime  rear 
conspicuity.  MIC  noted  that  these 
configurations  are  allowed  worldwide, 
except  in  the  U.S.  and  Canada.  It  stated 
that  in  Canada,  rulemaking  has  been 
initiated  to  eliminate  the  4-indi  spacing 
requirement.  Canada’s  7ati<male  for  its 
approval  is  that  the  current  4-inch 
spacing  limitation  efiectively  prevents 
the  use  of  integrated  rear  lamp 
assemblies  which  would  contain  larger 
tail  and  stop  lamps,  thereby  improving 
tbe  rear  conspicuity  of  the  motorcycle. 
Canada  also  commented  that  experience 
with  passenger  cars  had  shown  that 
adjacent  turn  signals  and  tail/stop  lamps 
are  easily  perceptible. 

NHTSA  granted  MIC’s  petition,  noting 
that  an  amendment  of  the  nature 
requested  would  allow  the  use  of 
designs  in  use  elsewhere,  thus  no  longer 
requiring  a  specialized  design,  at  extra 
cost,  for  the  U.S.  MIC  also  commented 
that,  for  harmonization  purposes, 
current  motorcycles  are  equipped  with 


amber  rear  turn  signal  lamps.  Further,  a 
motorcycle  fitted  with  am^  rear  turn 
signal  lamps  adjacent  to  a  single 
centered  r^  lamp  would  rem^  suUect 
to  the  9-inch  spacing  requirement  Thus, 
a  final  rule  would  not  rcMiuce  the 
existing  level  of  safety. 

NHTSA  tentatively  agreed  that  the 
signals  from  a  motorcvcle  fitted  with 
amber  rear  turn  signal  lamps  adjacent  to 
a  single,  centered  red  tail/stop  lamp 
would  be  easily  interpreted  by  follmving 
vehicles.  The  agency  agreed  further  that 
such  a  configuration  would  not  lik^ 
degrade.the  existing  safety  of  tbe 
vehicle.  The  agency  viewM  sudi  an 
amendment  as  consent  vrith  its  policy 
to  remove  design  restrictions  not  needed 
for  safety,  and  with  the  policy  of 
international  harmonization. 

However,  MIC’s  request  and  comment 
left  NHTSA  unsure  whether  MIC  was 
requesting  the  limitation  of  the 
requirement  as  it  applies  to  amber  turn 
si^Ml  lamps  only,  or  tbe  total 
elimination  of  the  requirement, 
regardless  of  the  color.  NHTSA  therefore 
d^ded  to  evaluate  each  alternative, 
and  tentatively  concluded  that  the 
deletion  of  the  4-inch  spacing 
requirement  for  amber  turn  simal  lamps 
ought  not  to  have  a  negative  effect  upon 
safety.  However,  NHTSA  also 
tentatively  concluded  that  the  4-inch 
spacing  requirement  should  be 
maintained  for  red  turn  signal  lamps 
when  the  stop/taillamp  are  mount^  on 
tbe  vertical  centerline.  Maintaining  the 
existing  requirement  of  more  than  20 
years  standing  would  ensure  that  there 
is  no  masking  of  tbe  light  from  one  red 
lamp  by  tbe  light  from  another, 
imrairing  the  information  that  each 
se^  to  impart. 

However,  there  was  an  alternative  that 
interested  NHTSA:  Eliminating  both  the 
4-inch  spacing  requirement  and  the  use 
of  red  as  a  permissible  ahemative  to 
amber  for  rear  motorcycle  turn  signal 
lamps.  It  appeared  that  none  of  the  MIC 
member  companies  manufactured 
motorcycles  with  red  rear  turn  signal 
lamps.  Nor  does  Harley-Davidson,  a 
non-MlC  company.  The  use  of  amber  is 
mandated  in  Europe.  Therefore,  as 
Alternative  2,  NHTSA  proposed  an 
amendment  of  Table  ID  to  specify  only 
amber,  and  of  Table  IV  to  specify  only 
amber  and  to  remove  the  4-inch  limit. 

There  were  four  commenters  on  the 
proposal:  MIC,  American  Honda  Motor 
Co.,  Inc.,  American  Suzuki  Motor  Corp., 
and  Yamaha  Motor  Corp.  USA.  All 
commenters  supported  Alternative  1: 
The  elimination  of  the  4-inch  spacing 
requirement  when  amber  turn  signal 
lamps  are  used,  and  continuation  of  the 
requirement  when  red  turn  signal  lamps 
are  used  with  a  single  centered  stop/ 
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taillamp.  Suzuki  commented  that  there 
was  a  possibility  that  there  could  be 
future  re^latory  changes  elsewhere  in 
the  world  which  would  make  red  turn 
signal  lamps  a  desirable  option. 
Accordingly,  it  saw  no  benefit  in 
eliminati^  the  option,  as  proposed  in 
Alternative  2. 

NHTSA  concurs  in  this 
recommendation.  Although  there  is  no 
apparent  use  of  red  rear  motorcycle  turn 
signals  at  present,  maintaining  the 
option  affords  greater  design  needom  to 
manufacturers.  Accordingly,  NHTSA  is 
adopting  Alternative  1  as  proposed. 

This  final  rule  does  not  have  any 
retroactive  efiect.  Under  section  103(d) 
of  the  Naticmal  Traffic  and  Motor 
Vehicle  Safety  Act  (IS  U.S.C  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  urhich  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (IS  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Effective  Date 

Because  the  amendment  relieves  a 
.restriction  and  creates  no  additional 
burden  upon  any  regulated  party,  it  is 
found  that  good  cause  is  shown  for  an 
effective  date  earlier  than  180  days  after 
issuance  of  the  final  rule.  Accordingly, 
the  effective  date  is  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 


determined  that  it  is  not  major  within 
the  meaning  of  Executive  CMer  12291 
"Federal  Regulation",  or  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures. 
Providing  manufacturers  with  the 
option  of  locating  amber  turn  signal 
lamps  closer  to  stop/taillamps  mounted 
on  the  vertical  centerline  permits  either 
modular  units  equipped  with  stop,  tail 
and  turn  signal  lamps,  or  integration  of 
the  rear  lamps  into  the  body  panel. 
Because  of  imcertainties  regarding  the 
designs,  savings  per  vehicle,  and  the 
number  of  vehicles  that  will  be 
manufactured  to  take  advantage  of  the 
relaxation,  NHTSA  is  unable  to  quantify 
the  potential  cost  reduction  associated 
with  this  rulemaking  action.  However, 
the  design  flexibility  that  the 
amendment  affords  should  jrield  some 
slight  manufacturing  cost  savings  which 
could  be  passed  on  to  consumers. 
Tooling  costs  can  be  reduced  for 
modular  and  integrated  rear  lighting 
systems.  Also,  fewer  and  simpler  steps 
in  the  vehicle  assembly  process  will 
result^n  reduced  labor  costs.  Finally, 
greater  production  economies  of  scale 
can  be  achieved  since  regulatory 
requirements  will  be  internationally 
harmonized. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  For  the  reasons  not^  above.  I 
certify  that  this  rulemaking  action  will 
not  have  a  significant  economic  effect 
upon  a  subst^tial  number  of  small 
entities.  Motorcycle  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  Regulatory  Flexibility 
Act.  Further,  small  organizations  and 
governmental  jurisdictions  will  not  be 
significantly  affected  as  the  price  of  new 
motorcycles  will  be  no  more  than 
minimally  impacted.  Accordingly,  no 
Regulatory  Flexibility  Analysis  has  been 
prepared. 


Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
126^2  "Federalism".  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The  rule  will 
not  have  a  significant  effect  upon  the 
environment,  as  it  will  not  change  the 
equipment  currently  required  for 
motorcycles. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571<-FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.108  [Amended] 

2.  Section  571.108  is  amended  as 
follows: 

In  Table  IV,  in  the  entry  "Turn  signal 
lamps",  the  second  sentence  in  the 
second  paragraph  under  the  column 
headed  “Motorcycles"  is  revised  to 
read:  "Minimum  edge  to  edge 
separation  distance  between  lamp  and 
tail  or  stop  lamp  is  4-inches,  when  a 
single  stop  and  taillamp  is  installed  on 
the  vertical  centerline  and  the  turn 
signal  lamps  are  red." 

Issued  on  March  3, 1993. 

Howard  M.  Smolkin, 

Executive  Director. 

(FR  Doc.  93-5219  Filed  3-8-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubhc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  toterested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


COMMODITY  FUTURES  TRAOtNQ 
COMMISSION 

17  CFR  Part  155 

Proposed  Regulation  Prohibiting  Dual 
Trading  by  Floor  Brokers 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”)  is 
proposing  S  155.5.  which  would 
prohibit  dual  trading  in  contract 
markets  with  average  daily  trading 
volume  equal  to  or  in  excess  of  8000 
contracts,  except  to  the  extent  permitted 
by  contract  market  rules  made  effective 
under  section  5a(a)(12)  of  the 
Commodity  Exchange  Act  (“Act”)  and 
§  1.41.  The  proposed  regulation  would 
permit  a  contract  market  to  petition  the 
Commission  for  an  exemption  from  the 
dual  trading  prohibition.  The  contract 
market  would  be  required  to 
demonstrate  in  its  petition  that  its  trade 
monitoring  system  satisfies  speciHed 
standards,  or  that  there  is  a  substantial 
likelihood  that  a  dual  trading 
prohibition  would  harm  the  public 
interest  in  hedging  or  price  basing  at  the 
contract  market  and  that  it  will 
implement  corrective  actions  to  achieve 
compliance  with  the  specified 
standards.  Each  contract  market  that 
meets  the  average  daily  volume 
threshold  and  that  is  not  exempted 
would  be  required  to  adopt  rules 
pursuant  to  section  5a(a](12)  of  the  Act 
and  §  1.41  to  prohibit  dual  trading  in 
accordance  with  the  provisions  of 
proposed  §  155.5.  These  provisions  are 
intended  to  implement  the  mandate  in 
section  4j(a)  of  the  Act  as  amended  by 
section  101  of  the  Futures  Trading 
Practices  Act  of  1992  ("Futures  Trading 
Act”).* 


'  Pub.  L  No.  102-546. 101.106  Stat  3590  (1992). 
The  Futures  Trading  Act  was  enacted  on  October 
28. 1992. 


OATES:  Comments  on  proposed  §  155.5 
must  be  received  on  or  before  (insert 
date  60  days  after  publication]. 
ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commi^on,  2033  K 
Street,  NW.,  Washington,  DC  20561. 

FOR  FURTHER  INFORMATION  CONTACT: 
De’Ana  H.  Dow.  Special  Counsel,  or 
Linda  Kurjan,  Special  Counsel,  Division 
of  Trading  and  Markets,  Commodity 
Futures  lading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  MFORMATXW 
I.  Background 

A.  Dual  Trading  Studies 

Dual  trading  and  its  effects  have  been 
studied  extensively  by  the  Commission, 
its  staff,  the  futures  industry  and 
academics  for  nearly  20  years.  The 
Commission’s  first  extensive  study  of 
dual  trading  was  completed  by  the 
Advisory  Committee  on  the  Regulation 
of  Contract  Markets  and  Self-Regulatory 
Associations  (“Advisory  Committee”). 
The  Advisory  Committee’s  report, 
issued  on  Dumber  23. 1976,  while 
recommending  that  the  Commission 
continue  to  permit  dual  trading  because 
the  practice  provided  liquidity  and 
promoted  expertise  among  floor  brokers, 
concluded  that  more  information  was 
needed  on  the  effect  of  dual  trading  on 
liquidity.*  The  Advisory  Committee  also 
recommended  that  all  contract  markets 
be  required  to  promulgate  rules  to 
protect  customers  born  potential  trading 
abuses  that  may  result  from  dual 
trading. 

Similarly,  in  the  Commission’s  1984 
report  entitled  A  Study  of  the  Nature, 
Eident  and  Effects  of  Futures  Trading  by 
Persons  Possessing  Material  Nonpuluic 
Information  (“Insider  Trading  Study”), 
the  Commission  concluded  that  to  (he 
extent  dual  trading  by  floor  brokers  was 
to  be  permitted,  an  improved  audit  trail 
was  needed  to  ensure  that  surveillance 
of  potential  trade  practice  abuses  was 
more  effective.*  In  implementing  the 
Insider  Trading  Study’s 
recommendation,  the  Commission 


^  Advisvy  Committee,  Report  of  the  Cbainnan  of 
the  Commodity  Futures  Trading  Commission 
Advisory  Committee  on  Market  Regulation  at  6-18 
(Decemto  23. 1976). 

3  Commodity  Futures  Trading  Commission,  A 
Study  of  the  Nature.  Extent  and  Effects  of  Futures 
Trading  by  Persons  Possessing  Material  Nonpubiic 
Information  at  85-108  (September  1984). 


amended  its  regulations,  effective 
October  1, 1986,  to  require  that 
exchange  audit  trails  include  one- 
minute  execution  times.^  By  July  1988, 
each  exchange  bad  implemented  a  one- 
minute  timing  system.  'The  Commission 
staff  reviewed  each  exchange’s  audit 
trail  system  as  of  November  1989.  Based 
on  its  review,  the  Commission  stated 
that  it  believ^  that  the  then-current 
one-minute  trade  timing  systems  were 
not  capable  of  detecting  all  abuses 
related  to  dual  trading.* 

A  separate  study  conducted  by  the 
Division  of  Economic  Analysis  (“EA”), 
Economic  Analysis  of  Dual  Trading  on 
Commodity  Ex^anges  (November  1989) 
(“Dual  Trading  Study”),  examined  an 
extensive  record  of  trading  activity  in 
U.S.  futures  and  option  markets.*  EA 
analyzed,  among  other  things,  whether 
there  was  statistical  support  fm  the 
assertion  that  dual  trading  is  necessary 
for  adequate  market  liquidity.  In  this 
regard,  EA  found  that  dual  tiers’ 
performance  in  providing  market 
liquidity  is  not  superior  to  that  of 
exclusive  traders  and  that  dual  trading 
is  not  a  critical  ingredient  in  providing 
liquidity. 

EA  also  concluded  in  that  study  that 
floor  members  tend  to  be  highly 
specialized  and  as  such  are  primarily 
engaged  in  either  customer  trading  or 
personal  trading,  j.e.,  for  dual  traders 
whose  primary  business  is  trading  for 
their  ovm  accounts,  their  secondaiy 
trading  (for  customers)  is  relatively 
small.  EA  further  concluded  that  the 
incidence  of  dual  trading  is  not  higher 
in  low  volume  markets  or  more  distant 
trading  months.  In  this  regard,  EA  foimd 
that  dual  traders  are  more  likely  to  trade 
in  markets  which  already  have 
considerable  trading  volume. 

Finally,  EA  concluded  that  dual 
traders  do  not,  on  average,  secure  better 
trade  execution  prices  for  their  customer 
orders  tlian  do  exclusive  brokers.  EA’s 
analysis  indicated  that  personal 
trading — both  dual  and  non-dual — 


*S1  FR  2684  Oanuary  21, 1986).  Prior  lo  this  time, 
the  Commission  had  required  that  trades  be  timed 
within  30-minute  brackets. 

>55  FR  1049  Oanuary  11, 1990). 

*EA  reviewed  all  transactions  for  IS  complete 
trading  days  during  the  fourth  quarter  of  1988  for 
all  commodity  exchanges,  vrith  die  exception  of  one 
small  exchange  that  could  not  provide  the  records 
in  machine-readable  form.  The  data  set  consisted  of 
approximately  4.2  million  futures  transactions  and 
400,000  option  transactions. 
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facilitates  low-cost  trade  executions  for 
customers.' 

In  1987,  the  Chicago  Mercantile 
Exchange  (“CME”)  efiectively  restricted 
dual  tn^ing  in  its  S&P  500  futures 
contract  pursuant  to  its  Rule  541  ("Top 
Step  Rule").*  CME’s  Special  Committee 
to  ^view  Trading  Practices 
subsequently  reviewed  the  impact  of  the 
Top  Step  Rule  and,  according  to  a  report 
issued  in  April  1989,  found  &at  the  rule 
had  no  appreciable  impact  on  the  S&P 
500  futures  contract’s  average  daily 
price  range,  average  daily  volume  or 
liquidity  despite  the  fact  that  the 
percentage  of  dual  trading  volume  fell 
from  over  50  percent  to  approximately 
10  percent  under  the  Top  Step  Rule.® 

B.  Trading  Abuses  Facilitated  by  Dual 
Trading 

Commission  enforcement  actions, 
federal  indictments,  and  plea 
agreements  resulting  horn  the  joint 
Commission  and  Federal  Bureau  of 
Investigation  undercover  investigation 
of  floor  trading  practices  at  the  and 
the  Chicago  B^rd  of  Trade  (“CBT")  also 
raised  concerns  about  dual  trading  and 
highlighted  the  broad  scope  of  dual 


^The  CommUsion  is  aware  of  other  studies  that 
reveal  the  costs  of  restricting  dual  trading.  See,  ag., 
Grossman,  An  Economic  A^ysis  of  Dual  Trading, 
mimeo,  Wharton  School  of  Biuiness,  University  of 
Pennsylvania  (1969)  (presenting  arguments 
supporting  dual  trading  as  a  flexible  system 
prortding  increased  liquidity  and  lower  order 
execution  costs);  Fishman  and  Longstaff,  Dual 
Trading  in  Futures  Markets,  )outnal  of  Finance  47 
(1992)  (intending  to  show  theoretically  how  dual 
trading  may  enhance  price  discovery  in  futures 
markets  by  Ending  that  dual  traders  in  Chicago 
Board  of  Trade  ("CBT’)  soybeans  tend  to  receive 
better  prices  for  customers  and  appear  to  be 
superior  in  their  personal  trading,  as  well);  Chang, 
Locke  and  Mann,  Dual  Trader  Business  Choices  and 
the  Effect  of  CME  Rule  552,  Commission  Working 
Paper  92-16  (1992)  (Ending  that  dual  traders  in 
currency  futiues  at  the  Chicago  Mercantile 
Exchange  appeared  to  suEer  signiflcant  income 
losses  related  to  the  dual  traders'  apparent  inability 
to  increase  their  customer  business  or  to  migrate  to 
other  trading  pits  wlien  the  dual  trading  restriction 
in  CME  Rule  552  was  imposed  in  May  1991  (see 
part  I.D.  infra));  and  Walsh  and  Dinehart,  Dual 
Tiding  and  Futures  Market  Liquidity:  An  Analysis 
of  Three  Chicago  Board  of  Trade  Contract  Markets, 
)oumal  of  Futures  Markets  11  (1991)  (finding  that 
the  activity  of  dual  traders  appears  to  increase 
liquidity  in  CBT s  soybean  futures  contract  market). 

"CME’s  Top  Step  Rule  limits  access  to  the  top 
step  of  the  CME  SAP  500  futures  pit  to  brokers  who 
do  not  trade  for  their  own  accounts  or  an  account 
in  which  such  brokers  have  an  interest.  Since  the 
ma,=^'**y  of  brokerage  in  the  most  active  month 
occurs  or  'he  lop  stop,  dual  trading  effectively  is 
prohibitetl  in  the  most  active  month  of  the  SAP  500 
futures  contract 

"See  CME  Special  Committee  to  Review  Trading 
Practices  Report  to  the  Board  of  Governors  at  8 
(April  19, 1M9).  The  Commission  also  is  aware  of 
another  study  that  found  that  the  CME’s  Top  Step 
Rule  has  led  to  decreased  liquidity  in  the  SAP  500 
index  futures  market  Smith  and  Whaley,  Assessing 
the  Costs  of  Regulation;  The  Case  of  Dual  Trading, 
mimeo,  Fuqua  School  of  Business,  Duke  University 
(1991). 


trading-related  abuses.  Although  dual 
traders  might  abuse  customer  orders 
directly  by  trading  ahead  of  committing 
other  violations  of  contract  market  rules 
required  under  §  155.2,  Trading 
Standards  for  Floor  Brokers,  the 
indictments  and  plea  agreements 
resulting  from  that  investigation 
describe  a  number  of  instemces  in 
which  floor  brokers  committed  trading 
abuses  that  were  facilitated  by  the 
ability  to  trade  in  a  dual  capacity.  These 
particular  cases  include  examples  of 
indirect  abuse  by  brokers  using  their 
personal  accounts  to  receive  profits 
passed  back  to  the  broker  through  the 
noncompetitive  execution  of  customer 
trades  opposite  an  accommodating 
trader. 

1.  Indirect  Trading  Against  Customer 
Orders 

The  most  common  trading  abuse 
reflected  in  the  indictments  was  indirect 
trading  against  a  customer  order.  In  one 
type  of  such  abuse,  the  dual-trading 
broker  buys  (or  sells)  for  the  customer 
account  opposite  the  accommodating 
trader,  then  sells  (or  buys)  the  same 
number  of  contracts  for  his  own  account 
opposite  the  same  accommodating 
trader.  Such  a  transaction  results  in  the 
broker  taking  the  opposite  side  of  his 
customer’s  order  and  the 
accommodating  trader  with  no  position. 
Profits  may  be  passed  back  to  the  dual 
trading  broker  through  other  illegal 
trades.*® 

2.  Offsetting  Customer  Orders  Illegally 

In  this  violation,  a  dual-trading  floor 
broker  crosses  customer  orders  by 
matching  or  "offsetting”  a  customer  buy 
with  a  separate  customer  sell  and 
executing  them  noncompetitively 
opposite  an  accommodating  trader. 
These  trades  can  be  arranged  to 
facilitate  a  money  pass,  such  that  the 
profits  can  be  passed  back  to  the  broker 
through  other  illegal  trades  for  the 
broker’s  personal  account.** 


’“See  “Plea  Agreement,"  United  States  v.  Eggum, 
89  CR  666-7  (N.D.  Ill.  Oct.  2, 1989).  See  also  “Plea 
Agreement,”  United  States  v.  Kosar,  89  CK  667-2 
(N.D.  111.  Dec.  1, 1989);  "Plea  Agreement,"  United 
States  V.  Patten.  89  CR  656-10  (N.D.  111.  Sept.  7, 
1989);  “Plea  Agreement,”  United  States  v.  Skmdzki, 
89  CR  666-12  (N.E.  III.  Aug.  25, 1989);  United 
States  V.  Ashman,  No.  91-2390,  slip  op.  at  6-8, 13- 
14  (7th  Cir.  Oct  30, 1992).  Similar  abuses  have  been 
found  to  have  been  committed  in  New  York 
contract  markets.  See  Transcript  of  Plea  Allocuion, 
United  States  v.  City.  No.  91  Cr.  605,  at  10-16 
(S.D.N.Y.  Sept.  4, 1991);  Transcript  of  Plea 
Allocution,  United  States  v.  Renner,  No.  91  Cr.  4, '5, 
at  11-17  (S.D.N.Y.  Doc.  4, 1991). 

’’For  example,  a  broker  purcliases  for  a  customor 
two  )apanese  yen  contracts  Eom  a  local  at  a 
designated  price  of  6874  and  simultaneously  sells 
two  contracts  for  a  customer  to  the  local  at  a 
designated  price  of  6872.  See  “Plea  Agreement," 


3.  Misallocating  Customer  Orders 

The  indictments  and  plea  agreements 
also  describe  trades  in  which  dual 
traders  misallocated  customer  orders  or 
changed  the  price  on  customer  orders 
already  executed  in  order  to  benefit  an 
accommodating  trader.  The 
accommodating  trader  then  passes  a 
portion  of  the  profit  back  to  the  broker 
through  trades  for  the  broker’s  personal 
account.** 

4.  Withholding  Customer  Oders 

Dual  traders  also  withheld  customer 
stop  orders  in  order  to  execute  those 
orders  noncompetitively  with 
accommodating  traders  often  after  the 
close  of  trading.  The  brokers  executed 
the  orders  at  prices  calculated  to 
provide  a  profit  for  accommodating 
traders,  part  of  which  again  was  passed 
back  to  the  broker’s  personal  account 
through  other  illegal  trades.** 

5.  Disclosing  Customer  Orders 

The  plea  agreements  do  not  describe 
specific  customer  orders  disclosed 
illegally.  However,  they  describe  the 
practice  of  "secretly  advising  a  local  of 
various  customer  orders  held  by  the 
broker,  thereby  enabling  the  local  to 
assume  a  market  position  that  becomes 
profitable  when  traded  against  the 
secretly  disclosed  customer  orders 
*  *  */>i4  The  plea  agreements  indicate 
that  dual  trading  permits  the  broker  who 
disclosed  the  orders  to  receive  a  portion 
of  the  profits  resulting  from  conversion 
of  customer  fair  market  opportunities 
through  later  trades  for  the  broker’s 
personal  trading  account. 

C.  Commission's  Prior  Dual  Trading 
Proposal 

On  January  11, 1990,  the  (Dommission 
published  proposed  §  155.5,  Restriction 
on  Dual  Trading  by  Floor  Brokers,  in  the 
Federal  Register  for  public  pomment.** 


United  States  v.  Braniff,  89  CR  668  at  3  (N.D.  Ill. 
Aug.  8, 1989). 

’*  See  "Plea  Agreement.”  United  States  v. 
Fuhrman,  89  CR  669  at  2.  (N.D.  III.  Aug.  10. 1989). 
See  also  “Plea  Agreement,"  United  States  v. 
Callahan,  89  CR  668-5  at  2  (N.D.  Ill.  Aug.  25. 1989). 
Similar  abuses  have  been  found  to  have  been 
committed  in  New  York  contract  markets.  See 
Transcript  of  Plea  Allocution,  United  States  v. 
Federbash,  No.  91  Cr.  475  (PKL),  at  13-17  (S.D.N.Y. 
Sept.  26, 1991);  Transcript  of  Plea  Allocution, 
United  States  v.  SemeJ,  No.  91  Cr.  475  (PKL),  at  13- 
19  (S.D.N.Y.  Oct.  18, 1991). 

’*  See,  e.g.,  "Plea  Agreement,”  United  States  v. 
Braniff,  89  CR  668  at  2  (N.D.  Ill.  Aug.  8.  1989)  "Plea 
Agreement,"  United  States  v.  Skrodzki,  89  CR  666- 
12  at  2-3  (N.D.  Ill.  Aug.  25. 1989) 

See,  "Plea  Agreement,"  United  States  v. 
Callahan.  89  CR  668-5  at  3  (N.D.  Ill.  Aug.  25. 1989) 
“Plea  Agreement,"  United  States  v.  Skrodzki,  89  CR 
666-12  at  4  (N.D.  Ill.  Aug.  25, 1989);  "Plea 
Agreement,”  United  States  v.  Eggum,  89  CR  666- 
7  at  4  (N.D.  111.  Oct.  2, 1989). 

’*55  FR  1047  (January  11, 1990). 


1; 


I 


Federal  Register  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Proposed  Rules  13027 


Regulation  155.5,  as  then  proposed, 
would  have  prohibited^a  floor  broker 
from  trading  or  placing  an  order  for  a 
futures  or  option  contract  for  an  account 
interest*”  and  holding  or  executing  an 
order  for  a  futures  or  option  contract  in 
the  same  commodity  for  a  customer, 
during  the  same  tra^ng  session. 

A  contract  market  would  have  been 
permitted  to  adopt  rules  providing 
exceptions  to  the  dual  trading 
restriction,  subject  to  section  5a(a)(12)  of 
the  Act  and  §  1.41.  The  proposed 
regulation  specified  several  exceptions 
considered  appropriate  by  the 
Commission.  An  exception  for  member 
customers  was  deemed  permissible 
provided  that  the  contract  market  could 
identify  member  customers  on  its  trade 
register.  This  exception  recognized  that 
the  purpose  of  the  proposed  regulation 
was  to  protect  public  customers  and 
that,  generally,  members  are  better  able 
than  public  customers  to  assure  the 
proper  handling  of  their  orders.  An 
exception  for  customer  consent  would 
have  been  permitted  provided  that  the 
consent  was  the  result  of  individual 
decision-making.  To  this  end,  the 
customer  consent  would  have  been 
required  to  be  in  Meriting,  identify  the 
broker  by  name,  and  be  executed  within 
the  previous  12-month  period.  An 
exception  for  correction  of  errors  would 
have  been  permitted  so  that  a  floor 
bipker  could  place  trades  executed  to 
fill  customer  orders  that  resulted  in 
errors  into  his  personal  error  account. 

The  Commission  proposed  to 
implement  the  dual  trading  restriction 
in  accordance  with  a  12-month  phase-in 
plan  with  the  restriction  applying  to  one 
or  two  of  the  most  actively  traded 
commodities  on  each  of  the  then  seven 
largest  exchanges.  The  implementation 
plan  was  intended  to  permit  the 
Commission  to  collect  and  analyze  data 
on  the  eflect  of  the  dual  trading 
restriction  and  to  permit  an  adequate 
assessment  of  the  advantages  and 
disadvantages  of  the  proposed 
restriction. 

The  Commission’s  request  for 
comment  on  proposed  regulation  155.5 
elicited  314  comment  letters.  Three 
hundred  commenters  opposed  the 


’^“Account  interest”  was  defined  as  the  floor 
broker's  own  account,  an  account:  (1)  for  which  the 
floor  broker  by  power  of  attorney  or  otherwise 
actually  directs  trading;  (2)  from  which  the  floor 
broker  is  entitled  to  receive  ten  percent  or  more  of 
the  profits  resulting  from  such  account’s  trading,  (3) 
of  a  partnership  if  the  floor  broker  is  a  general 
partner  of  the  partnership;  (4)  of  a  corporation  or 
an  association  if  the  floor  broker  owns  ten  percent 
or  more  of  the  capital  stock,  or  has  contributed  ten 
percent  or  more  of  the  capital  of  the  corporation  or 
association;  or  (5)  owned  by  a  spouse  or  miner 
dependent  of  the  floor  broker  living  in  the  same 
household. 


regulation,  ten  supported,  and  four  were 
neutral.  Most  of  the  commenters 
opposed  any  restriction  on  dual  trading 
noting  that  the  dual  trading  restriction 
could  have  numerous  potential  negative 
effects,  most  notably  reduced  market 
liquidity.*^  Commenters  supporting  the 
dual  trading  restriction  generally  noted 
that  dual  trading  presents  the  greatest 
potential  for  a  variety  of  abuses  and 
benefits  no  one  except  the  brokers 
permitted  to  dual  trade.  Other 
supporters  noted  the  loss  of  public 
confidence  in  the  markets  resulting  from 
dual  trading  and  the  information 
advantage  that  dual  trading  brokers  have 
over  locals. 

At  a  public  meeting  on  November  5, 
1992,  the  Commission  announced  it  had 
terminated  its  original  rulemaking  as 
superseded  by  recent  legislation  that 
includes  specific  provisions  governing 
the  prohibition  of  dual  trading.  As  noted 
earlier,  that  legislation,  the  Futures 
Trading  Act,  was  enacted  into  law  on 
October  28, 1992.*®  Consequently,  the 
Commission  has  developed  a  new 
proposed  regulation  155.5  that  responds 
to  the  mandate  of  the  Futures  Trading 
Act. 

D.  CME’s  Dual  Trading  Prohibition 

In  1991,  in  light  of  Congressional 
attention  to  dud  trading  practices  and 
of  the  Commission’s  originally  proposed 
rulemaking,  the  CME  adopted  Rule  552, 
Dual  Trading  Restrictions,  to  expand  its 
restriction  on  dual  trading  beyond  the 
S&P  500  pit  to  all  of  its  “mature  and 
liquid’’  contract  months,  with  certain 
exceptions.  CME  Rule  552  defines  dual 
trading  as  “trading  or  placing  an  order 
for  one’s  own  accovmt,  an  account  in 
which  one  has  a  direct  or  indirect 
financial  interest  or  an  account  which 
one  controls,  in  any  contract  month  in 
which  such  person  previously  executed, 
received  or  processed  a  customer  order 
on  the  Exchange  floor  during  the  same 
Regular  Trading  Hours  session.’’  *® 
Generally,  exceptions  are  provided  for 


Some  of  the  other  comments  opposing  the 
restriction  included:  (1)  Brokers  would  switch  to 
trading  strictly  as  locds  m  leave  the  futures 
business;  (2)  futures  commission  merchants  would 
withdraw  their  commitment  to  financially 
guarantee  trading  by  certain  brokers;  (3)  there 
would  be  fewer  and  less  expwienced  brokers  to 
execute  customer  orders;  (4)  the  quality  of  order 
fills  could  decline;  (5)  brokmage  rates  could 
increase  with  fewer  brokers  competing  for  customer 
orders:  (6)  a  broker’s  profit-making  capability  but 
not  his  risk  exposure  would  be  limited  which  might 
result  in  an  increase  in  commission  rates;  (7)  certain 
orders  including  spread  orders  could  become  more 
difficult  to  execute;  and  (8)  reduced  market 
liquidity  would  prompt  customers  to  shift  their 
orders  to  overseas  markets. 

’■Seen.  1  supra. 

’■’’Regular  Trading  Hours”  are  the  hours 
designated  by  the  Ckffi  Board  of  Governors  for  pit 
trading  on  the  CME  for  particular  contracts. 


instances  in  which  customer  permission 
has  been  granted,  for  member- 
customers,  for  correction  of  errors  and 
for  certain  spread  brokers. 

A  “mature  and  liquid’’  contract 
month  is  defined  as  one  which  has  had 
an  average  daily  volume  of  10,000 
contracts  during  the  prior  six  calendar 
months.  By  apidying  the  dual  trading 
restriction  to  mature  and  liquid  contract 
months,  the  CME  intended  to  limit  the 
potential  for  customer  abuse  in  the  most 
active  contract  months  without  risking 
the  viability  of  the  less  active  months. 

In  this  regaiitl,  CME  stafl  has  reported  to 
Commission  staff  that  is  has  ol^rved 
no  significant  impact  on  liquidity  in  the 
contract  months  subject  to  restriction. 

The  CME’s  dual  trading  rule  differs 
from  the  Commission’s  originally 
proposed  rule  in  several  significant 
respects.  Most  notably,  the 
Commission’s  proposed  rule  would 
have  applied  a  broader  definition  of 
dual  trading,  which  classifies  as  dual 
traders  those  persons  who  on  the  same 
day  trade  for  themselves  and  customers 
in  the  same  commodity.  This  definition 
proposed  by  the  Commission  would 
have  encompassed  brokerage  and 
trading  activity  in  all  expiration  months 
of  both  futures  and  option  contracts  in 
a  restricted  commodity.  In  contrast,  the 
CME’s  rule  applies  a  narrower 
definition  of  dual  trading,  which 
pertains  to  trading  by  a  broker  for 
himself  and  customers  on  the  same  day 
in  the  same  contract  month.  The  narrow 
definition  does  not  prevent  a  broker 
fi-om  trading  for  himself  and  for  a 
customer  in  a  diflerent  contract  month 
of  the  same  commodity.  It  also  does  not 
preclude  trading  and  brokerage  across 
futures  and  options  in  the  same 
commodity.*® 

n.  Statutory  Mandate 

A.  Overview 

Section  101  of  the  Futiu’es  Trading 
Act  amends  section  4j  of  the  Act  (7 
U.S.C.  6j)  to  require  the  Commission  to 
issue  regulations  to  prohibit  dual 
trading  on  each  contract  market  which 
has  not  been  exempted.  The 
amendments  to  section  4j  of  the  Act  are 
not  intended  to  override  the 
Commission’s  existing  authority  granted 
under  section  4j(l),  which  was  retained 
in  new  section  4j(b),  to  determine 
whether  or  not  to  permit  dual  trading  by 
floor  brokers  and,  if  so,  imder  what 


■"In  response  to  a  membership  movement  to 
repeal  the  dual  trading  prohibition  by  the  CME’s 
membership,  the  CME  submitted  Rule  SS2  to  a 
referendum  of  its  membership  to  determine 
whether  to  retain  the  restriction.  Seventy  percent  of 
the  membership  (1344)  voted  to  retain  t^  dual 
trading  restriction,  and  30  percent  (374)  voted 
against  the  restriction. 
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conditions.**  New  section  4Ka), 
however,  includes  specific  directives  to 
the  Commission  regarding  the  primary 
means  by  which  the  Commission  is  to 
address  adequate  monitoring  fcv 
prevention  of  violations  attributable  to 
dual  trading. 

Section  4)(a)  of  the  Act,  as  amended, 
reflects  an  intent  to  balance  the 
recognition  that  the  practice  of  dual 
trading  facilitates  floor  brokers 
defrauding  their  futures  customers  by 
engaging  in  illegal  practices  at  the 
customM^'  expense  with  the  belief  that 
dual  trading  provides  market  liquidity 
necessary  the  efficient  operation  of 
the  mark^  Accordingly,  the 
amendments  require  the  Commission 
initially  to  impose  the  dual  trading 
prohibition  only  in  contract  markets 
with  an  average  daily  trading  volume  of 
8000  contracts  or  more.  Furthermore,  it 
is  intended  to  foster  improvements  by 
contract  markets  to  their  trade 
monitoring  systems,  including  audit 
trails,  by  allowing  the  Commission,  in 
accordance  %vith  specific  statutory 
standards,  to  exempt  those  contract 
markets  that  have  trade  monitoring 
systems  capable  of  detecting  and 
deterring  trading  abuses  attributable  to 
dual  trading.**  The  Commission’s 
regulation  prohibiting  dual  trading  is 
required  to  be  placed  into  effect  within 
270  days  after  enactment  of  the  Futures 
Trading  Act.  The  270-day  pteriod  ends 
on  July  25, 1993. 

B.  Dual  Trading  Prohibition 

Section  4)(a)  of  the  Act,  as  amended, 
generally  requires  the  Commission  to 
pit^bit  dual  trading  in  each  contract 
market  with  an  average  daily  trading 
volume  equal  to  or  in  excess  of  8000 
contracts  **  and  to  specify  the 
methodology  for  determining  the 
contract  market’s  average  daily  trading 
volume  based  on  a  moving  daily  average 
of  either  six  or  12  months.*^  “Dual 
trading’’  is  defined  by  the  statute  as  the 
execution  of  customer  orders  by  a  floor 
broker  during  any  trading  session  in 
which  the  floor  broker  executes  any 
trade  in  the  same  ccmtract  market  for:  (1) 
The  account  of  such  floor  broker;  (2)  an 
account  for  which  such  floor  broker  has 
trading  discretion;  or  (3]  an  account 


H.R.  Rap.  Na  978. 102d  Cong.,  2d  S«ss.,  at  49 
(1992). 

“W.atSO. 

"Section  4$(a)(«).  The  statute  authorizes  the 
Commission  to  increase  the  8000  volume  threahold 
or,  at  any  time  fotkwing  the  date  three  years  after 
enactment  of  the  relevant  paragraph,  to  decrease  the 
threshold  level  for  specific  contract  markets  after 
taking  into  consideration  the  actual  or  potential 
effects  of  a  dual  trading  ban  on  the  public  interest 
in  hedging  or  price  baaing  at  the  affected  contract 
market. 

"Section  4i(a)(lXD). 


controlled  by  a  person  with  whom  the 
floor  broker  is  subject  to  trading 
restrictions  under  section  4j(d)  of  the 
Act,  as  amended  (Restrictions  on 
Trading  Among  Members  of  Broker 
Associations). 

The  statutory  definition  restricts  dual 
trading  on  a  contract  market  basis  and, 
theref^,  would  not  prohibit  trading 
and  brokwage  activity  in  futures  and 
options  in  the  same  commodity,  imless 
both  the  futures  and  option  contracts 
were  restricted  markets.  The  statutory 
restriction,  therefore,  is  narrower  than 
the  Commission’s  originally  proposed 
commodity-based  restriction,  which 
would  have  applied  to  dual  trading  in 
all  expiration  months  of  both  futures 
and  options  in  a  restricted  commodity. 
However,  the  statutcuy  definition  is  not 
as  narrow  as  the  CME’s  contract  month- 
based  restriction,  which  permits  a 
broker  to  trade  for  himself  in  one 
contract  month  and  for  a  customer  in  a 
different  contract  month  of  the  same 
commodity. 

C.  Exceptions  to  Dual  Trading 
Prohibition 

Section  4j(a)(l)(B)  requires  that  the 
Commission  provide  for  exceptions  to 
the  dual  trading  prohibition  as  it 
determines  are  necessary  and 
appropriate  to  ensure  fairness  and 
orderly  trading  in  affected  contract 
markets.**  The  exceptions  set  forth  in 
the  statute  include:  (1)  Transition 
measures  and  a  reasonable  phase-in 
period;  (2)  ^read  transactions  and  the 
correction  of  trading  errors;  (3) 
allowance  for  a  customer  to  designate  in 
writing  not  less  than  once  annually  a 
named  floor  broker  to  execute  orders  for 
such  customer;  and  (4)  other  measures 
reasonably  designed  to  accommodate 
unique  or  special  characteristics  of 
individual  boards  of  trade  or  contract 
markets,  to  address  emergency  or 
unusual  market  conditions,  or  otherwise 
to  further  the  public  interest. 

D.  Exemption  Procedures 

A  contract  market  could  be  granted  an 
exemption  horn  the  dual  trading 
prohmition,  in  accordance  with  section 
4j(a)(3).  based  on  the  sufficiency  of  its 
trade  monitoring  system.  Section 
4j(a)(l)(C)  requires  the  (Commission  to 
establish  procedures  for  a  contract 
market  to  petition  for  an  exemption 
horn  the  dual  trading  prohibition  and  to 
specify  the  relevant  data  to  be  submitted 
by  the  contract  market  with  each 
petition.  Pursuant  to  section  4](a}(8)(A), 


In  general,  exceptions  could  apply  to  trading  in 
a  contract  mari^et  that  is  subject  to  the  dual  trading 
prohibition  and  is  not  odterwise  exempted  under 
Ckunmission  procedures  required  by  section 
ai(aHlXC).  Sot  part  II.D.  m/^. 


the  Commission  may  not  apply  the 
prohibition  against  dual  trading  to  a 
contract  market  that  submits  sudi  a 
petition  for  exemption  prior  to  the 
effective  date  of  the  pnmibititm  under 
the  (Commission’s  regulations  until  a 
decision  is  rendered  on  the  petition. 

For  an  exemption  to  be  grwted,  the 
petition  must  (mmonstrate,  and  the 
(Commission  must  find,  that  the  contract 
market’s  trade  monitoring  system  is 
capable  of  and  is  used  for  detecting  and 
deterring  violations  attributable  to  dual 
trading.  The  trade  monitoring  system 
must  include:  (1)  Physical  ol^rvation 
of  trading  area;  (2)  audit  trail  and 
recordkeeping  systems  able  to  capture 
essential  data  on  the  terms,  participants, 
and  sequence  of  transactions  (including 
relevant  data  on  unmatched  trades  and 
outtrades);  **  (3)  systems  capable  of 
reviewing  and  us^  to  review  data  on 
trades  effectively  on  a  regular  basis  to 
.  detect  violations  attributable  to  dual 
trading;  (4)  the  use  of  information 
gather)^  through  such  systems  on  a 
consistent  basis  to  bring  appropriate 
disciplinary  actions  against  violators;  (5) 
the  commitment  of  necessary  resources 
for  such  systems  to  be  effective  in 
detecting  and  deterring  violations 
attributable  to  dual  trading,  including 
adequate  staff  to  develop  and  prosecute 
disciplinary  actions;  and  (6)  the 
assessment  of  meaningful  penalties 
against  violators  and  the  referral  of 
appropriate  cases  to  the  Commission.*' 

Section  4j(a)(3)(B)  provides  an 
alternative  means  of  obtaining  an 


"Within  three  yews  of  enactment  of  the  Futures 
Trading  Act  each  contract  market  in  order  to 
qualify  for  an  exemption  ftom  the  dual  trading 
prohibition,  will  be  required  to  meet  stricter  audit 
trail  standards,  except  to  the  extent  the  Commission 
makes  exemptions  rule  ex  order  or  determines 
that  circumstances  beyond  the  control  of  the 
contract-market  prevent  compliance  despite  the 
contract  market's  affirmative  good  faith  efforts  to 
comply.  Sfyecifically,  each  contract  market  %vill  be 
required  to  record  acciuetely  and  promptly  the 
essential  data  for  all  trades  on  terms,  participants, 
and  times  through  a  means  that:  (1)  R^ords  such 
data  in  a  form  that  cannot  be  alteied  except  in  a 
manner  that  will  leave  a  complete  and  indepmident 
record  of  such  alteration;  (2)  continually  provides 
such  data  to  the  contract  market;  (3)  identifies  such 
time,  to  die  extent  practicable  as  determined  by  the 
Commission,  independently  of  the  person  making 
the  trade,  through  a  mechanism  that  records  the 
time  automatic^ly  when  entered  by  the  person 
making  the  trade  or  through  such  means  that  will 
capture  a  similarly  reliable  time;  and  (4)  is 
adequately  precise  to  determine,  to  the  extent 
practicable  as  determined  by  the  Commission  by 
rule  or  order,  the  sequence  of  all  trades  by  each 
floor  trader  and  floor  broker.  In  addition,  to  the , 
extent  practicable  as  determined  by  Commission 
rule  or  order,  the  contract  market’s  audit  trail 
system  will  have  to  meet  comparable  requirements 
concerning  the  receipt  execution  and  reporting  of 
customer  orders.  See  section  5a(b)(3)  of  the  Act.  7 
U.S.C.  7a(b)(3),  as  amended  by  section  201  of  the 
Futures  Trading  Act. 

Section  5a(bXl)  of  the  Act,  7  U.S.C.  7a(bXl).  as 
amended  by  section  201  of  the  Futures  Trading  Act. 
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exemption  for  a  contract  market  that 
does  not  meet  the  specified  trade 
monitoring  standards.  In  that  case,  a 
contract  market  must  demonstrate  in  its 
exemption  petition,  and  the 
Commission  must  find,  that  there  is  a 
substantial  likelihood  Uiat  a  dual 
trading  prohibition  would  harm  the 
public  interest  in  hedging  or  price 
basing  at  the  contract  market  and  that 
other  corrective  actions  are  sufficient 
and  appropriate  to  bring  the  contract 
market  into  compliance  with  the 
required  trade  monitoring  system 
standards. 

Before  the  Commission  may  deny  a 
contract  market’s  exemption  application 
or  grant  an  exemption  subject  to 
conditions,  section  4j(a)(5)  requires  that 
the  Commission  provide  the  affected 
contract  market  with  notice  of  the 
reason  that  the  exemption  petition  was 
not  approved  as  submitted.  Such  notice 
must  state  the  reason  that  the 
Commission  believes  that  the  contract 
market’s  trade  monitoring  system  does 
not  satisfy  the  stated  standards,  any 
corrective  action  that  the  Commission 
believes  the  contract  market  must  take 
to  satisfy  the  standards  with  an 
acceptable  timetable  for  such  action, 
and  any  conditions  or  limitations  that 
the  Commission  proposes  to  attach  to 
the  exemption. 

Section  4j(a)(5)  also  requires  the 
Commission  to  provide  the  contract 
market  with  an  opportunity  for  a 
hearing  through  submission  of  written 
data,  views  or  arguments  before  denying 
an  exemption  or  granting  a  conditional 
exemption.  At  the  request  of  the 
contract  market,  under  terms  set  by  the 
Commission,  the  contract  market  may 
make  an  oral  presentation  of  views  and 
comments  to  the  Commission.  Finally, 
the  Commission  must  make  findings 
based  on  the  information,  views  and 
arguments  placed  before  it  in 
connection  with  the  application  as  to 
whether  any  standard  for  exemption  set 
forth  in  section  4j(a)(3)  applies  and 
whether  any  conditions  or  limitations 
attached  to  any  exemption  are 
appropriate. 

Section  4j(a}(8)(B)  requires  the 
Commission  to  approve  or  deny  any 
petition  for  an  exemption  within  75 
days  after  receipt  of  the  petition,  or  as 
soon  as  practicable.  Further,  under 
section  4j(a)(5),  any  Commission  order 
denying  a  petition  or  conditionally 
exempting  a  contract  market  is  not 
permitted  to  take  effect  for  at  least  20 
days  following  its  issuance,  unless  the 
Commission  determines  that  more 
immediate  action  is  appropriate  in  the 
public  interest. 

In  addition,  section  4j(a)(l)(E)  directs 
the  Commission  to  establish  an 


expeditious  procedure  for  revoking 
exemptions.  Such  procedure  must 
provide  sufficient  notice,  opportunity 
for  hearing,  and  findings  to  assure 
fundamental  fairness.  Finally,  section 
4j(a)(7)  states  that  a  board  of  trade  may 
seek  judicial  review  of  the  denial  or 
conditional  grant  of  an  exemption  or  the 
revocation  of  an  exemption  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  circuit  or  the  circuit  in  which 
the  hoard  of  trade  has  its  principal  place 
of  business. 

III.  Proposed  New  Regulation  155.5: 
Prohibition  of  Dual  Trading  by  Floor 
Brokers 

Proposed  new  §  155.5  would 
implement  the  statutory  mandate  of 
section  4j(a)  of  the  Act,  as  amended  by 
section  101  of  the  Futxuos  Trading  Act. 
The  Commission’s  proposal 
incorporates  those  provisions  expressly 
mandated  by  the  statute,  and  where 
appropriate,  the  Commission  has 
exercised  its  discretion  to  achieve  the 
OSes  of  the  statute, 
e  Commission  proposes  that  the 
provisions  setting  forth  the  dual  trading 
prohibition  become  effective  90  days 
after  publication  of  the  final  regulation. 
This  is  intended  to  provide  a  reasonable 
phase-in  period  to  enable  contract 
markets  to  adopt  the  required  rules  to 
prohibit  dual  trading  and  provide  for 
permissible  exceptions  and  to 
implement  the  necessary  surveillance 
programs  to  monitor  compliance  with 
these  rules. 

The  Commission  further  intends, 
however,  that  the  exemption  procedures 
of  the  proposed  regulation  become 
effective  immediately  upon  publication 
of  the  final  rule.  Thus,  a  contract  market 
could  submit  a  petition  for  an 
exemption  from  the  prohibition  any 
time  following  publication  of  the  final 
rule.  In  accordance  with  section 
4j(a)(8)(A)  of  the  Act,  if  a  contract 
market  submits  a  petition  for  exemption 
prior  to  the  effective  date  of  the  dual 
trading  prohibition,  application  of  the 
prohibition  to  the  contract  market 
would  be  suspended  unless  and  until 
the  Commission  denied  the  petition. 

A.  Definitions 
1.  Dual  Trading 

Proposed  §  155.5(a)(4)  would  define 
dual  trading  as  the  execution  of 
customer  orders  by  a  floor  broker  during 
the  same  trading  session  in  which  the 
floor  broker  executes  directly  or 
indirectly  a  transaction  in  the  same 
contract  market  for:  (1)  The  floor 
broker’s  own  account;  (2)  any  account  in 
which  the  floor  broker’s  ownership 
interest  or  share  of  trading  profits  is  ten 


percent  or  more;  (3)  an  account  for 
which  the  floor  broker  has  trading 
discretion;  (4)  or  an  account  controlled 
by  a  person  Math  whom  such  floor 
broker  is  subject  to  trading  restrictions 
under  section  4j(d)  of  the  Act,  as 
amended,  to  the  extent  section  4j(d)  has 
been  applied  by  Commission  rule  or 
order.** 

The  statutory  definition  of  dual 
trading  refers  to  the  “execution”  of 
orders  by  the  floor  broker.  The 
Commission’s  proposed  definition 
would  include  trades  executed  directly 
by  the  broker  for  any  of  the  accounts 
listed  in  proposed  §  155.5(a)(4) 
discussed  almve,  as  well  as  trades 
executed  indirectly  for  such  accounts 
Math  other  members.  The  Commission 
believes  that  this  construction  is 
necessary  to  ensure  that  trading  activity 
that  is  in  fact  dual  trading  would  be 
encompassed  by  the  proposed 
regulation’s  definition  and,  therefore, 
potentially  subject  to  the  dual  trading 
prohibition. 

The  proposed  definition  is  intended 
to  encompass  accounts  that  are  similar 
to  the  floor  broker’s  own  account  in 
terms  of  his  interest  or  control  over  the 
accounts.  Toward  that  end,  the 
Commission  has  included  within  the 
dual  trading  definition  accounts  in 
which  the  floor  broker  has  an  ownership 
interest  or  share  of  trading  profits  of  10 
percent  or  more.**  By  including  these 
accounts,  the  Commission  intends  to 
prevent  a  floor  broker  from  abusing  a 
customer  order  by  circumventing  &e 
dual  trading  prohibition  through  the  use 
of  other  accounts  in  which  he  has  a 
significant  financial  interest.  For 
example,  a  broker  would  not  be 
permitted  to  execute  in  the  same  trading 
session  a  customer  order  and  an  order 
for  a  partnership  account  in  which  he 
has  a  ten  percent  or  greater  interest. 


^■Section  4j(d)  of  the  Ad.  ai  amended,  pertains 
to  restridiona  on  trading  anumg  members  of  broker 
associations.  The  Commission  recently  published 
proposed  regulation  156.1  in  the  Fede^  Ragider 
to  define  “Inoker  assodation”  and  to  require  such 
entities  to  register  with  their  respective  conlrad 
markets  pursuant  to  contrad  market  rules.  57  FR 
57116  (December  3. 1992).  The  Commission’s 
proposal  would  define  “hroker  association”  to 
include  "two  or  more  contrad  market  members 
with  floor  trading  privileges  who:  (a)  Are  employees 
of  the  same  employer,  (h)  are  employer  and 
employee,  (c)  share  proflts  and  losses  assodated 
with  their  brokerage  or  trading  activity,  or  (d) 
regularly  share  a  deck  of  orders.”  57  HI  57116, 
57123  (Decemher  3, 1992).  That  proposed 
regulatioir,  however,  would  not  restrid  the 
adivities  of  broker  assodations.  Dmsequently,  the 
dual  trading  definition  as  proposed  would  not 
apply  to  broker  assodations  unless  the  Commission 
determined  to  restrict  the  trading  activities  of 
broker  assodations. 

>*This  10  percent  threshold  is  consistent  with  the 
ovmership  level  currently  used  in  the  Commission’s 
definition  of  proprietary  account  (Commission 
regulation  1.3(y)). 
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regardless  of  wliathsr  the  broker 
participates  in  uiy  trading  dedsicais 
concerning  that  account. 

2.  Customer 

“Customer”  would  be  defined  in 
proposed  regulation  155.5  as  an  account 
owner  for  which  a  trade  is  designated 
with  the  customer  type  indicator 
(“CTl”)  prescribed  under  §  1.35(e)(4).*> 
The  proposed  definiticm  of  customer 
would  make  clear  that  only  those  trades 
required  by  Commission  regulation  to 
be  identified  as  CTI 4  bades  would  be 
considered  customer  trades.  Therefore, 
for  purposes  of  this  proposed  regulation, 
“customer”  would  not  include  accounts 
of  other  exchange  members  present  on 
the  Hoar  (CTI  3  trades)  or  the  house 
account  of  the  broker’s  clearing  member 
(Cn  2  trades).  Orders  for  such  accounts 
could  be  executed  during  the  same 
trading  session  in  the  same  contract 
market  in  which  the  broker  was  acting 
as  a  principal.  The  Commission  believes 
that  such  member-customers  and 
clearing  members  are  in  a  better 
position  to  protect  themselves  against 
potential  abuse  of  their  orders  by 
brokers.  The  Commission,  however, 
invites  comment  as  to  whether  the 
definition  of  “customer”  should  include 
trades  for  the  house  account  of  the 
broker’s  clearing  member  (CTI  2  trades). 

3.  Trading  Session 
The  statute  prohibits  dual  trading 
during  a  trading  session.  The 
Commission  proposes  to  define  “trading 
session”  as  the  hours  during  which  a 
contract  market  is  sdieduled  to  trade 
continuously  during  a  trading  day.  as 
set  forth  in  contrairt  market  rules, 
including  any  related  post-settlement 
trading  session.^^  A  contract  market 


^The  cn  is  a  numerical  code  required  by 
Commission  regulation  1.35(e)  that  is  used  to 
identify  the  source  of  a  trade.  CTI  1  designates  a 
trade  by  a  broker  for  his  personal  account:  CTI  2. 
a  trade  for  his  clearing  member’s  bouse  account; 
cn  3,  a  trade  for  another  member  present  on  the 
floor  or  an  account  controlled  by  such  other 
member:  and  Cn  4.  a  trade  for  any  other  type  of 
customer. 

**  The  use  of  "continuously"  in  this  definition 
does  not  mean  that  a  trading  session  would  change 
as  a  result  of  an  emergency  shut-down  during  the 
course  of  regularly  scheduled  trading  hours. 

Seven  contract  markets  (CBT;  CME: 
Comnwdity  Exchange,  tec.;  New  York  Fuhues 
Exchange,  inc.;  Kansas  Qty  Board  of  Trade; 
Minneapolis  Crain  Exchange;  and  MidAmerica 
Commodity  Excluuige)  have  adopted  post- 
settlement  trading  session  rules  that  permit  trading 
to  resume  far  a  limited  time  after  the  close  of 
regular  trading  hours.  The  post-settlement  trading 
session  allows  floor  brokers  to  execute  “unable"  or 
partially  filled  orders  that  were  executable  but  not 
filled  during  the  close,  and  locals  to  "even-up” 
their  positions  far  the  day.  For  purposes  of 
proposed  regulation  155.5.  the  post-settlement 
session  would  be  considered  a  part  of  the  same 
trading  session  that  it  follows. 


may  have  more  thmi  one  trading  session 
during  a  trading  day.  for  example  a 
reguhv  session  and  an  evening  session. 
The  same  broker  could  trade  for  a 
customer  and  an  account  in  which  he 
has  an  interest  in  the  same  contract 
market  during  different  trading 
sessions.^ 

Although  dual  trading-related  abuses 
could  occur  over  more  than  one  trading 
session,  the  Commission  believes  that  a 
dual  trading  restriction  based  on  a 
single  trading  session  should  render 
dual  trading-related  abuses  tame 
difficult  to  commit.^  Further,  to  the 
extent  that  dual  trading  has  been 
regulated  in  the  securities  and  option 
markets,  the  period  of  the  restriction 
generally  has  been  limited  to  a  single 
trading  session.^”  The  trading  session- 
based  restriction  has  been  considered 
sufficient  to  address  abusive  trading 
activity  in  those  markets. 

4.  Contract  Market 

Proposed  regulation  155.5  would 
define  “contract  market”  as  any  contract 
separately  designated  by  the 
Commission,  provided  that  two  or  more 
contracts  trading  concurrently  pursuant 
to  a  single  designation  order  on  other 
than  a  transitory  basis  and  for  which  the 
contract  terms  differ  significantly  other 
than  as  to  delivery  or  expiration  months 
would  each  be  considered  a  contract 
market.  The  proviso  clarifies  that  in  the 
situation  in  which  there  is  more  than 
one  contract  pursuant  to  one 
designation  order,  the  contracts  would 
be  identified  as  separate  contract 
markets.  For  example,  the  Commission 
recently  designated  the  CBT  to  trade 
futures  on  catastrophic  insurance 
indices.  The  Commission  issued  four 
designation  orders.  Pursuant  to  each 
designation  order,  three  separate  indices 
contracts — quarterly,  semi-annual,  and 
annual— can  trade.  These  three  indices 
contracts  would  be  treated  as  three 
separate  contract  markets  despite  the 


Under  proposed  §  155.5,  with  certain 
exceptioas,  a  broker  could  not  trade  and  do 
brokerage  in  the  same  trading  session.  In  contrast, 
the  CME  dual  trading  rule  permits  a  broker  to 
switch  from  trading  to  brokerage  upon  receipt  of  a 
customer  order  during  the  trading  session:  however, 
a  broker  may  not  switch  fiom  briAerage  to  trading. 

^The  trading  session-based  restriction  also 
appeared  in  the  prior  proposed  dual  trading 
regulation.  In  its  Federal  Register  notice,  the 
Commission  specifically  inquired  as  to  whether  any 
improvement  in  customer  protection  that  might  be 
obtained  from  extending  the  prohibition  beyond  an 
individual  trading  session  would  warrant  requiring 
a  broker  to  make  an  election  as  to  his  statns  for  a 
more  extended  period  of  time.  No  commenters 
believed  that  the  duration  of  the  testriction  should 
be  extended. 

’*See,  e^..  New  York  Stod;  Exchange  Rule  112; 
Chicago  B<»rd  Options  Exchwge  Rule  8.1. 


single  designation  order.^  The 
Commissira  requests  that  boards  of 
trade  identify  in  their  comments  any 
such  contracts  that  they  believe  would 
constitute  separate  markets  under  the 
proposed  definition. 

B.  Computation  to  Determine  Affected 
Contract  Markets 

Each  contract  maricet  that  may  be 
subject  to  a  dual  trading  prohibition 
would  be  required  to  compute  on  a 
quarterly  basis  its  average  daily  trading 
volume  for  each  of  four  quarters  during 
the  most  recent  volume  year  to 
determine  whether  it  was  an  “affected 
contract  market.”®^  An  “affected 
contract  market”  would  be  a  contract 
market  in  which  the  average  daily 
trading  volume  equalled  or  exceeded 
the  threshold  level  of  8000  contracts,  as 
specified  in  section  4j(a)(4)  of  the  Act, 
for  each  of  four  quarters  during  the  most 
recent  volume  year.^*  Dual  trading 
would  be  prohibited  in  affected  contract 
markets,  unless  exempted  under  the 
proposed  regulation.  The  Commission 
exp^s  that  approximately  25  contract 
markets  on  five  boards  of  trade  would 
meet  the  definition  initially.’® 

“Daily  trading  volume”  would  mean 
the  total  number  of  sells  (buys)  executed 
in  any  contract  market  during  a  trading 
day  for  all  trading  sessions.  Ex-pit 
transactions  would  be  excluded  horn 
the  computation  of  daily  trading 
volume,  as  described  in  the  discussion 
on  the  dual  trading  prohibition,  below. 
“Average  daily  trading  volume”  would 
mean  an  arithmetic  average  of  daily 
trading  volume  in  a  contract  market 
over  the  specified  time  period  on  any 
day  when  any  option  expiration  or 
futures  delivery  month  was  listed  for 
trading.  “Volume  year”  would  be 
defined  as  a  continuous  12-month 
period  that  includes  the  last  calendar 


Other  examples  of  multiple  contiacti  pursuant 
to  a  single  designation  order  include  the  New  York 
Mercantile  Exchange  New  York  Harbor  and 
Rotterdam  heating  oil  contracts,  and  the  Coffee, 
Sugar  &  Cocoa  Exchange  sugar  ft  I  and  sugar  #14 
contracts. 

EA  also  would  compute  the  average  daily 
trading  volume  for  each  contract  market  on  a 
routine  basis  for  Commission  surveillance  and 
oversight  purposes. 

^This  proposed  method  for  defining  “aflected 
contract  market”  is  designated  to  reflect  section 
4j(a)(lKU}  of  the  Act,  which  requires  that  the 
Commission  "specify  the  methodology”  for 
determining  the  average  daily  trading  volume  on  a 
contract  market  based  on  either  six  or  12  months, 
and  section  4j(a)(3)(B),  which  requires  that  the 
threshold  trading  level  “be  set  initially  at  8000 
contracts.” 

^^Currently,  there  are  approximately  166  contract 
markets  actively  trading  on  11  boards  of  trade.  The 
five  boards  of  trade  expected  to  have  affected 
contract  markets  are  CBT,  CME,  New  York 
Mercantile  Exchange,  Commodity  Exchange,  Inc., 
and  Coffee,  Sugar  R  Cocoa.  Inc. 
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month^end  date  prior  to  the 
computation  date.^ 

The  proposed  computation  formula 
responds  to  the  statutory  requirement 
that  the  regulation  provide  transition 
measures  fbr  when  a  contract  market’s 
volume  iiHToases  to  or  above,  or 
decreases  below,  the  threshold  trading 
level.  The  use  of  a  12-month  period 
would  identify  more  fully  tbw  a  six- 
month  period  those  contract  markets 
that  can  be  expected  to  continue  at  the 
threshold  trading  level  on  a  relatively 
permanent  basis.  Further,  the 
specification  that  the  average  trading 
volume  meet  the  threshold  in  each 
quarter  of  a  12-month  period  will 
distinguish  affected  maritets  from  those 
that  may  reach  the  threshold  level  based 
on  only  seasonal  phenomena  or  as  a 
result  of  other  temporary  surges  in 
trading  volume,  rather  than  on  a  more 
long-term  basis.  In  addition,  for  those 
affected  markets  where  the  trading 
volume  falls  below  the  threshold  trading 
level,  the  quarterly  requirement  would 
result  in  a  more  prom^  removal  from 
affected  contract  market  status.  For 
example,  if  the  average  trading  volume 
in  an  affected  contract  market  dropped 
below  the  threshold  during  the  most 
recent  quarter,  the  contract  maricet 
would  ^  removed  from  the  dual  trading 
prohibition  during  the  next  quarter.  In 
comparison,  the  prohibition  would  take 
effect  on  a  newly  affected  contract 
market  (i.e.,  a  contract  market  that 
becx>mes  affected  on  a  cnurent 
computation  date  after  not  having  been 
affected  on  the  immediately  preceding 
computation  date)  no  later  than  30  days 
following  the  current  computation  date 
for  that  contract  market. 

At  least  five  days  before  the  effective 
date  of  the  dual  trading  prohibition 
under  this  section  or  under  a 
Commission  order  denying  an 
exemption  petition  or  revoking  an 
exemption,  and  thereafter  within  at  least 
two  business  days  of  each  computation 
date,  each  contract  noarket  would  be 
required  to  publish,  in  a  manner 
sufficient  to  reach  all  members,  a  list  of 
the  affected  contract  markets.  Such 
publication  also  must  include  the 
effective  date  of  the  dual  trading 
prohibition.  Further,  the  contract  market 
would  be  required  to  provide  that 
information  in  writing  to  the  Director  of 
the  Division  of  Trading  and  Markets  or 
an  employee  of  the  Commission 
designated  by  the  Director. 

^"'‘CoinpuUtiaa  date**  vmild  mean  the  dale  on 
whkh  a  contract  market  computes  its  average  daily 
trading  volume  for  the  most  recent  vcdume  year 
prior  to  the  computation  date. 


C.  Dual  Trading  Prohibition 

Proposed  §  155.5(b)  would  provide 
that  no  floor  broker  shall  dual  trade  in 
an  affected  contract  market,  except  as 
provided  in  contract  marimt  rules, 
unless  that  contract  market  is  exempted. 
This  prohibition  would  not  affect  ex-pit 
transactions  such  as  exchange  of  futiues 
for  physicals,  transfer  trades  and  office 
traces.  Tliis  is  because  the  dual  trading 
prohibition  is  intended  to  curb  trading 
abuses  on  the  trading  floor  that  result 
from  the  ability  of  an  executing  broker 
to  trade  in  a  dual  capacity. 

The  Commission  requ^s  comments 
on  whether  any  Commission-approved 
electronic  trading  system  also  should  be 
excluded  from  the  prohibition  and  the 
definition  of  daily  trading  volume.  The 
Commission  notes  that  trading 
conducted  through  a  competitive 
auction  process  pursuant  to  an 
algorithm  applying  non-discretionarv 
rules  of  priority  for  an  electronic  tra^g 
system,  such  as  GLOBEX  (the  CME’s 
and  CBTs  screen-based  trading  system) 
and  NYMEX  ACCESS,  which 
independently  matches  orders,  may 
substantially  decrease  the  possibility  of 
engaging  in  some  abuses  tiM  to  dual 
trading  and  should  provide  a  superior 
audit  trail  to  detect  other  forms  of  abuse. 

Regulation  155.5(c)  would  require 
each  affected  contract  market,  unless 
exempted,  to  adopt  rules  pursuant  to 
section  5a(aKl2)  of  the  Ad  and 
Commission  regulation  1.41  to  pixdiibit 
dual  trading  in  accordance  with  the 
proposed  reflation.  The  contract 
market  would  be  required  to  adopt  such 
rules  prior  to  the  effective  date  of  the 
dual  trading  prohibition  or  the  effective 
date  set  forth  in  a  Commission  order 
denying  a  contract  market’s  exemption 
petition  or  revoking  an  exemption. 
Absent  such  contract  market  rules. 
Commission  regulations  155.5  (a)  and 
(h)  would  be  deemed  to  be  the  contract 
markets’s  rules  upon  the  effective  date 
of  the  dual  trading  prohibition. 

1.  Exceptions 

As  discussed  above,  section  4j(a)(l)(B) 
of  the  Act  requires  that  the 
Commission’s  regulations  provide  for 
exceptions  to  the  dual  trading 
prohibition  as  the  Commission 
determines  are  necessary  and 
appropriate  to  ensure  feir  and  orderiy 
t^ing  in  affected  contract  markets.  A 
list  of  potential  exceptions  is  set  forth  in 
the  statute.  Proposed  $  155.5(c)(4)  sets 
forth  the  exceptions  to  the  prohibition, 
including  those  specified  in  the  statute, 
that  would  be  permitted  pvirsuant  to 
contract  market  rules.  To  provide  for 
any  of  the  exceptions,  a  contract  market 
would  submit  proposed  rules  to  the 


Commission.  Any  permissible  exception 
set  forth  in  a  contract  market’s  rules  also 
would  limit  the  Cmnmission’s 
restriction  on  dual  trading  with  respect 
to  that  contract  market’s  floor  bitdcers. 

a.  Correction  of  Errors.  Consistent 
with  the  excepticms  set  forth  in  the 
statute,  propcMsed  $  155.5  would  permit 
a  floor  broker  to  offset  trading  errors  by 
placing  trades  executed  to  fill  customer 
orders  that  resulted  in  errors  into  his 
personal  error  account.'*'  A  floor  broker 
would  be  required  to  liquidate  the 
position  in  his  personal  errm  account 
resulting  from  that  error  as  soon  as 
practicable,  but  not  later  than  the  close 
of  business  on  the  business  day 
following  the  discovery  of  the  error.  In 
the  event  that  the  daily  price  fluctuation 
limit  is  reached  and  a  floor  broker  is 
unable  to  offset  the  error  trade,  however, 
the  floor  broker  would  be  required  to 
liquidate  the  position  as  so<m  as 
practicable  thereafter. 

The  Commission  pnmoses  to  limit  the 
period  of  time  for  which  a  Inrdcer  could 
hold  a  position  in  an  error  account  in 
order  to  reduce  the  potential  use  of  that 
accoimt  for  personal  trading.*’  In  this 
regard,  the  Commission  would  expect 
each  contract  market  that  adopts  the 
error  correction  exception  to  maintain 
an  effective  audit  trail  for  error  trades, 
including  identification  of  such 
accounts,  to  ensure  that  error  accoimts 
are  not  being  used  to  accomplish 
abuses.*’ 

b.  Customer  Consent.  A  contract 
market  could  adopt  rules  pursuant  to 
which  a  customer  could  consent  to 
receiving  brokerage  services  fixnn  a 
dual-trading  broker.  The  customer 
would  be  required  to  designate  in 
writing  not  less  than  once  annually  a 
specifically  identified  floor  broker  who 
would  be  authorised  to  dual  trade  while 
executing  orders  for  such  customer’s 
account.**  These  proposed  requirements 

As  a  matter  of  practice,  floor  brokers  mahitain 
personal  accounts  designated  as  error  accounts  toto 
which  they  place  positions  resulting  firom  errors 
committed  in  the  execution  of  customer  orders.  A 
floor  broker  who  does  not  maintain  sudi  a 
designated  error  account  could  not  avail  himself  of 
a  contract  market  exceptioa  for  corractioa  of  errors. 

^‘This  time  restrictiw  for  iiqnidatiaa  of  positions 
in  error  accounts  is  consistent  with  Cmnmisskm 
regulation  1.46(dMS).  which  eras  amended  effective 
December  24, 1992.  57  FR  55062  (November  24, 
1992). 

**The  Commission  previously  pubUsbed  an 
interpretation  requiring  contract  markets  to  have 
audit  trail  and  surveiliance  programs  for  errors, 
uiunatched  trades  and  outtrades.  54  FR  37004 
(September  6, 1989). 

^The  statute  expressly  refers  to  ‘‘named”  floor 
brokers.  The  Commission  requested  comment  on 
this  exception  in  its  prior  dud  trading  proposal. 
Most  of  Am  commenters  favored  the  exception  but 
believed  that  the  requirement  that  a  broker  be 
identified  by  name  was  unduly  burdensome  and 
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are  intended  to  ensure  that  the 
customer’s  consent  resulted  from 
individual  decision-making.  In  this 
regard,  each  contract  market  that  would 
adopt  rules  to  effectuate  this  exception 
should  establish  procedures  for 
monitoring  compliance.  The 
Commission  contemplates  that  the  floor 
brokers  or  others,  as  designated  under 
contract  market  rules,  would  be 
responsible  for  filing  customer  consent 
forms  with  the  contract  market. 

Congress  provided  this  exception 
“[i]n  order  ^t  the  dual  trading 
prohibition  will  not  disrupt 
relationships  established  between  a 
customer  and  a  broker."  The 
Commission  believes  that  any  customer 
who  is  aware,  and  willing  to  accept  the 
risk,  of  the  potential  conflicts  associated 
with  dual  trading  should  be  free  to 
maintain  business  relationships  with 
dual-trading  brokers. 

Under  the  proposed  exception,  the 
consent  would  come  from  the  ultimate 
customer.  In  some  contractual 
agreements,  however,  a  customer  may 
give  his  account  controller  [e.g..  a 
commodity  trading  advisor) 
discretionary  authority  to  trade  his 
account  pursuant  to  a  power  of  attorney. 
In  such  instances,  it  may  be  appropriate 
for  consent  to  come  from  the  accoimt 
controller,  particularly  if  the  customer 
does  not  know  the  floor  broker  selected 
by  his  accoimt  controller  to  trade  his 
account.  The  Commission  invites 
comment  as  to  whether  a  controller  of 
an  account  by  virtue  of  a  power  of 
attorney  should  be  permitted  to  provide 
consent  on  behalf  of  his  customer  for  a 
floor  broker  to  dual  trade  while 
executing  orders  for  such  customer’s 
account  In  this  regard,  consideration 
should  be  given  as  to  whether  the 
agreement  %vith  the  account  controller 
must  specify  the  controller’s  authority 
to  permit  a  broker  to  dual  trade  while 
trading  such  customer’s  account. 
Commenters  also  should  address  the 
extent  to  which  an  accoimt  controller 
might  provide  such  consent  on  the  basis 
of  the  potential  benefits  to  himself  as 
distinguished  from  his  fiduciary  duty  to 
the  ultimate  customer. 

c.  Spread  Transactions.  The  statute 
also  directs  the  Commission  to  provide 
an  exception  for  spread  transactions. 
The  Commission,  relying  on  its 
experience  and  considering  the  purpose 
of  the  prohibition,  proposes  to  except 
those  spread  transactions  that  are 


unnecessary.  The  commenters  noted  that  the  vast 
majority  of  customers  do  not  know  who  their  floor 
brokers  are  and  that  it  is  unlikely  that  most  floor 
brokers  have  direct  dealings  with  the  underlying 
cuttomer. 

**H.R.  Rep.  No.  707. 102d  Cong.,  1st  Sess.  20 
(1991). 


necessary  to  preserve  market  efficiency. 
'The  Commission  has  identified  two 
limited  circumstances  in  which  it 
believes  that  an  exception  for  spread 
transactions  would  be  necessary  and 
appropriate.  First,  dual  trading  would 
be  permitted  so  that  a  broker  who 
unsuccessfully  attempts  to  leg  into  a 
spread  transaction  for  a  customer  could 
take  the  executed  leg  into  his  personal 
account  and  offset  the  resulting 
position.  Second,  dual  trading  would  be 
permitted  so  that  a  broker  could  execute 
for  his  personal  account  a  spread 
transaction  recognized  by  a  contract 
market  if  at  least  one  leg  of  the  spread 
is  in  a  non-affected  contract  market.  The 
Commission  proposes  to  allow 
exceptions  in  these  two  instances  based 
on  its  determination  that  the  facilitation 
of  customer  order  execution  appears  to 
outweigh  the  threat  of  possible  customer 
abuse. 

The  proposed  exception  for  “legged 
in"  spreads  is  intended  to  address  the 
situation  in  which  a  broker  is  unable  to 
fill  a  customer  spread  order,  as 
requested,  as  a  single  transaction  and 
attempts  to  leg  into  the  position.  If,  for 
example,  the  market  shifts  after  one  leg 
of  the  spread  is  executed  such  that  the 
broker  is  unable  to  leg  into  the 
remaining  position  at  a  price 
permissible  under  the  terms  of  the 
customer  order,  the  proposed  exception 
would  permit  the  broker  to  take  the 
execute  leg  into  his  personal  account 
and  offset  the  position.  The  Commission 
believes  that  brokers  should  be  allowed 
to  continue  engaging  in  this  practice  in 
filling  their  customers’  orders. 

For  surveillance  purposes  and  to 
ensure  that  this  exception  is  not  abused, 
a  record  should  be  prepared  and 
maintained  to  demonstrate  that  the 
customer  order  specified  a  spread  trade. 
In  addition,  the  broker  should  be 
required  by  the  contract  market  to 
identify  such  a  trade  on  both  his  trading 
card  and  the  customer  order  that  gave 
rise  to  the  excepted  position.  This 
would  enable  the  contract  market  and 
the  Commission  in  its  oversight  role  to 
verify  the  legitimacy  of  the  transaction 
by  reviewing  the  customer  order  and 
analyzing  trading  activity  at  the  time. 

The  second  prong  of  the  proposed 
spread  exception  would  permit  a  broker 
to  execute  a  spread  transaction  for  his 
personal  account  where  one  leg  is  in  an 
affected  market  and  the  other  leg  in  a 
non-affected  market.  As  a  result,  the 
member  would  be  permitted  to  do 
brokerage  in  an  affected  market  and  still 
participate  in,  and  provide  additional 
liquidity  to,  non-affected  contract 
markets.  The  proposed  exception  would 


be  limited  to  exchange-recognized 
spreads.^ 

d.  Member  Customers.  The 
Commission’s  proposal  also  would 
allow  an  exception  for  transactions  for 
members  of  the  contract  market  not 
present  on  the  floor.  'This  exception 
recognizes  that,  in  general,  members  are 
better  able  than  public  customers  to 
assure  the  proper  handling  of  their 
orders. 

Under  §  1.35(e).  a  transaction 
executed  for  the  account  of  any  type  of 
customer,  including  a  member  customer 
not  present  on  the  floor,  is  required  to 
be  designated  as  a  CTI 4  trade. 
Previously,  it  has  not  been  necessary  to 
differentiate  between  a  floor  broker’s 
activity  for  member  customers  off  the 
exchange  floor  and  for  public 
customers.  Without  differentiating  these 
two  categories  of  customers,  however,  it 
would  be  difficult  to  monitor  an 
exception  for  member  customers  under 
the  proposed  rule.  Accordingly,  in  order 
to  facilitate  surveillance,  a  contract 
market  adopting  this  exception  would 
be  required,  on  the  trade  register 
required  under  §  1.35(e),  specifically  to 
identify  such  excepted  transactions 
through  account  numbers,  a  separate 
customer  type  indicator,  or  otherwise 
for  surveillance  purposes. 

e.  Low  Volume  Months.  The 
Commission  also  proposes  to  pmrmit  an 
exception  to  the  dual  trading 
prohibition  for  futures  delivery  months 
or  option  expirations  in  affected 
contract  markets  that  reasonably  can  be 
expected  to  have  an  average  daily 
trading  volume  of  less  than  500 
contracts.^^  The  volume  in  such 
potentially  excepted  months,  however, 
would  be  count^  for  purposes  of 
computing  the  contract  market’s  average 
daily  trading  volume  to  determine 
affected  contract  market  status. 


An  exchange-rocognized  spread  is  a  spread  for 
which  exchanges  have  established  lower  margin 
rates  because  such  positions  carry  less  risk  that 
outright  futures  positions,  e.g.,  T-Bills/Eurodollars, 
wheat/com,  hogs/pork  bellies,  and  soybean  futures/ 
option  spreads. 

*'The  Commission  intends  that  this  exception 
could  apply  either  to  specific  futures  delivery 
months  or  option  expirations  (e.g.,  December 
delivery  in  commodity  X)  or  more  generically  to 
designated  delivery  months  or  expirations  specified 
in  proximity  to  the  nearby  month  (e.g.,  "the  fourth 
month  out").  In  the  first  case,  historical  data  may 
indicate  that  the  daily  trading  volume  of  certain 
specific  delivery  months  or  option  expirations 
typically  are  less  than  the  level  specified 
throughout  their  lifetime.  A  likely  example  would 
be  "serial  trading  months,”  which  are  listed  near 
maturity  and  are  positioned  between  more  actively 
traded  months.  In  the  second  case,  a  contract 
market,  having  established  that  the  Xth  month  out 
from  expiration  or  delivery  (eg.,  the  third  "position 
month")  trades  at  average  levels  below  500 
contracts,  could  seek  an  exception  for  this  and  more 
distant  options  expirations  and  futures  delivery 
months. 
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Determination  of  these  axceptions 
would  be  based  on  historical  data  and 
an  analysis  thereof  provided  by  the 
contract  market  and  other  factors 
identified  by  the  contract  market.  The 
V  contract  market  would  be  required  to 
keep  full  and  systematic  records 
supporting  these  determinations  and.  as 
peul  of  its  trade  surveillance  prcwram,  to 
establish  special  procedures  including 
appropriate  reports  to  monitor  dual 
trading  activity  in  the  relevant  futures 
delivery  months  and  option  expirations. 

In  addition,  the  Commission  would 
expect  any  contract  market  rule 
providing  for  the  exception  to  address 
related  transition  and  other  issues. 
Further,  the  contract  market  would  have 
to  publish  a  list  of  any  excepted  low 
volume  months,  in  conjunction  with  the 
quarterly  publication  of  afiected 
contract  markets,  in  a  manner  sufficient 
to  reach  all  members. 

Preliminary  analysis  by  the 
Commission  staff  indicates  that  among 
those  contract  markets  that  equal  or 
exceed  the  overall  threshold  volume 
level  of  8000  contracts,  approximately 
55  percent  of  the  individual  contract 
months  exhibited  average  trading 
volume  of  less  than  500  contracts.  This 
represents  approximately  150  contract 
months,  but  less  than  one  and  a  half 
percent  of  the  total  trading  volume  in 
such  potentially  affected  contract 
markets.  This  level  also  is  compatible 
with  an  earlier  Commission 
determination  establishing  3000  futures 
contracts  per  week  as  the  threshold 
volume  level  for  the  test  of  liquidity  of 
the  underlying  futures  contract  before 
designation  of  its  option.^® 

This  provision  is  intended  to 
eliminate  the  effect  of  a  dual  trading 
prohibition  in  those  contract  months 
where  additional  liquidity  of  any  origin 
may  be  most  significant.  In  those 
months,  the  Commission  believes  that 
the  limited  amount  of  trading  activity 
should  facilitate  surveillance.  The 
Commission  nonetheless  requests 
comment  as  to  the  extent  to  which  such 
exception  might  dilute  the  effectiveness 
of  the  prohibition. 

/.  Market  Emergencies.  A  contract 
market  would  be  permitted  to  suspend 
the  dual  trading  prohibition  in  the  event 
of  a  market  emergency  that  required  the 
contract  market  to  take  a  temporary 
emergency  action  under  §  The 


«51  ra  17464, 17467-68  (May  13. 1986} 
(adopting  the  threshold  in  Commission  regulation 
33.4(a)(5Ki>>))-  See  also  58  FR  43694  (SepL  4. 1991) 
(removing  Ccnmnissiim  regulaUon  33.4(aMSXiii)  and 
the  liquidity  test  for  options  designation). 

Proposed  amendments  to  regulation  1.41(f)  that 
would  establish  new  procedures  for  contract  market 
temporary  emergency  actions,  as  directed  by  section 
Sa(aMl2XB)  of  the  Act  as  amended  by  section  213 


Commission  believes  that  a  contract 
market  should  be  able  to  suspend  the 
dual  trading  prohibition  through 
emergency  a^on  to  maintain  an  orderly 
market  in  the  event  of  emergency 
conditions,  such  as  a  precipitous  drop 
in  volume  or  extreme  price  volatility. 

For  example,  when  economic  news  or 
other  developments  cause  unexpected 
and  extreme  price  volatility  in  a  futures 
market,  the  ability  of  speculative  traders 
providing  liquidity  to  the  marketplace 
often  diminishes.®®  During  such  times, 
the  suspension  of  the  dual  trading 
prohibition  could  allow  brokers  the 
opportunity  to  trade  and  potentially  to 
provide  ne^ed  liquidity. 

Temporary  emergency  actions  taken 
pursuant  to  §  1.41(0  would  be  subject  to 
Commission  review  and  various  new 
requirements  mandated  by  the  Futures 
Trading  Act.®*  Consequently,  the 
Commission  would  have  the 
opportunity  to  review  the  circumstances 
surrounding  any  suspension  of  the  dual 
trading  prohibition  by  a  contract  market 
pursuant  to  its  emergency  authority. 

D.  Exemptions 

A  contract  market  could  petition  the 
Commission  for  an  exemption  fixtm  the 
dual  trading  prohibition  under  proposed 
§  15S.5(d)(l).  To  obtain  an  exemption, 
the  contract  market  would  be  required 
to  demonstrate  that  its  trading 
monitoring  system  is  capable  of 
detecting  and  deterring,  and  is  used  on 
a  regular  basis  to  detect  and  deter,  all 
types  of  violations  attributable  to  dual 
trading.  The  contract  market’s  trade 
monitoring  system  also  must  be  capable 
to  generating  an  audit  trail  that  satisfies 
the  requirements  of  §  1.35.  Thus,  the 
exemption  process  is  designed  to 
encourage  contract  markets  to  continue 


of  the  Futures  Trading  Act,  were  published  in  the 
Federal  Register  on  February  4, 1993.  58  FR  7058. 
among  other  things,  the  proposed  amendments 
would  add  suspension  of  the  dual  trading 
prtdubition  to  the  list  of  permissible  actions  to 
address  market  emergencies  (proposed  regulation 
1.41(0(8Kx)).  !d.  at  7059,  7061. 

^The  capacity  of  such  individuals  to  trade  is 
primarily  due  to  three  factors:  (1)  Increased  risk  of 
trading  losses  danng  the  volatile  price  sarings:  (2) 
increased  risk  of  large  monetary  losses  from 
outtrades  because  of  the  wider  trading  ranges:  and 
(3)  insistence  of  clearing  hrms  that  lo^s  restrict 
their  trading  or  not  trade  during  such  times  because 
of  the  increased  risks; 

The  proposed  amendments  to  $  1-41(8  also 
would  require  contract  markets  to  make  every  effort 
practicable  to  give  the  Commission  notice  of  its 
intention  to  implement,  modify,  or  terminate  a 
temporary  emergmcy  rule  before  taking  action.  A 
temporary  emergency  rtde  would  remain  in  effect 
unless  the  Commission  suspmtded  the  effect  of  the 
rule  pending  review  undm  section  5a(aKl2)(A) 
based  upon  a  determination  that  the  eme^enry 
action  was  arbitrary,  capricions,  or  an  aboM  of 
discretion;  lacking  reasonable  basis  in  fact;  or  taken 
in  bad  faith  by  the  contract  market  or  its  officials. 

58  FR  7056  (February  4, 1993). 


to  improve  their  trade  monitoring 
systems  in  order  to  qualify  for  an 
exemption  finm  the  dual  trading 
prohibition. 

Each  individual  contract  market 
would  be  required  to  satisfy  the 
specified  trade  monitoring  standards  in 
order  to  be  granted  an  exemptim.  For 
convenience  and  to  the  extent  that  the 
demonstration  relative  to  each  contract 
market’s  trade  monitoring  system  would 
not  be  impaired,  however,  an  exemption 
petition  could  include  data  that  describe 
collectively  the  trade  monitoring 
systems  for  each  of  the  contract  markets 
seeking  an  exemption.  Different  contract 
markets  covered  in  a  single  petition 
nevertheless  could  be  addrmsed 
separately  by  the  Commission. 

1.  Exemption  Petition  Content 
Requirements 

To  determine  the  sufficiency  of  each 
component  of  a  contract  market’s 
system,  proposed  §  155.5(d)(2}  would 
require  that  each  exemption  petition  be 
in  writing,  be  signed  by  the  contract 
market’s  chief  operating  officer,  and 
include  a  full  description  of  each 
component  of  the  trade  monitoring 
system  including  the  systems  in  place, 
rules,  policies  and  procedures  in  effect, 
standards  applied,  types  of  trading 
violations  targeted,  and  the  results 
achieved.  In  order  to  facilitate  the 
Commission’s  review  of  exemption 
petitions,  the  Commission  would 
request  that  a  contract  market  address  in 
its  petition  each  of  the  components  of 
the  contract  market’s  trade  monitoring 
system  in  the  order  listed  in  the 
proposed  reflation. 

Tne  text  of  an  exemption  petition 
should  include  all  facts  and  reasoning 
on  which  the  contract  market  intends  to 
rely.  *1110  petition  should  include 
performance  statistics  covering  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  If  such 
statistics  are  not  available,  specific, 
representative  performance  examples 
should  be  provided.  A  contract  market 
may  further  support  its  petition  with 
other  attached  materials,  such  as 
excerpts  from  recent  rule  enforcement 
reviews,  and  information  regarding  any 
programs  adopted  independently  by  the 
contract  market  to  monitor  certain 
trading  activity,  such  as  the  activities  of 
broker  associations. 

The  proposed  regulation  also  would 
require  that  the  contract  market  set  forth 
in  its  petition  the  program  or  plan  and 
projected  implementation  timetable  for 
its  intended  compliance  with  the  audit 
trail  requirements  of  section  5a(b)(3)  of 
the  Act.  as  amended.  Generally,  section 
5a(b)(3)  sets  forth  heightened  audit  trail 
standanls  that  would  take  effect  in  three 
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years  and  would  be  applied  in  the 
context  of  the  dual  trading  exemption 
standard.” 

2.  Standards  for  Exemption 

Section  4j(a)(3)(A)  of  the  Act  states 
that  the  Ck)mmission  shall  exempt  a 
contract  market  from  the  dual  trading 
prohibition  upon  a  finding  that  the 
contract  market's  trade  monitoring 
system  satisfies  the  requirements  of 
section  Sa(b)  of  the  Act  with  regard  to 
violations  attributable  to  dual  trading. 
Section  5a(b)(l)  of  the  Act  requires  that 
a  contract  market’s  trade  monitoring 
system  include  the  following 
components:  (1)  Physical  observation  of 
trading  area;  (2)  audit  trail  and 
recort^eeping  systems  able  to  capture 
essential  data  on  the  terms,  participants, 
and  sequence  of  transactions  (including 
relevant  data  on  unmatched  trades  and 
outtrades);  (3)  surveillance  system  to 
detect  violations  committed  in  making 
trades  and  executing  customer  orders  on 
the  floor  or  subject  to  the  rules  of  the 
contract  market,  including  dual  trading- 
related  abuses;  (4)  use  of  information 
gathered  through  such  system  to  bring 
appropriate  disciplinary  actions;  (5) 
commitment  of  resources  necessary  for 
such  system  to  be  efiective  in  detecting 
and  deterring  such  violations,  including 
adequate  stafl  to  develop  and  prosecute 
disciplinary  actions;  and  (6)  assessment 
of  meaningful  penalties  against  violators 
and  the  referral  of  appropriate  cases  to 
the  Commission. 

The  requirements  for  contract  market 
surveillance  and  compliance  programs 
set  forth  in  the  Futures  Trading  Act. 
although  consistent  with  standards 
applied  in  practice  previously, 
constitute  a  more  comprehensive  and 
particularized  statutory  statement  with 
respect  to  trade  monitoring  systems, 
with  an  emphasis  on  improved  audit 
trails  and  other  compliance  procedures 
and  systems  to  detect  trading  abuses.^^ 
Given  the  requirement  that  the 
Commission  exempt  from  the  dual 
trading  prohibition  those  contract 
markets  that  have  met  the  specified 
trade  monitoring  system  standeirds 
insofar  as  they  may  relate  to  dual 
trading,  the  Commission  intends  to  give 
content  to  the  new  statutory  framework 
to  facilitate  consistent  disposition  of 
contract  market  exemption  petitions  and 
to  ensure  that  the  trade  monitoring 
systems  are  capable  of  detecting  and 
deterring  dual  trading  related  abuses. 

The  Commission  proposes  to  establish 
guidelines  as  to  what  would  be  required 


^  See  n.  26  for  a  sununary  of  the  requirements 
of  section  5a(bK3)  of  the  Act.  as  amended. 

Rep.  No.  707, 102d  Cong.,  1st  Sess.  21 

(1901). 


for  a  contract  market  to  demonstrate 
successfully  that  its  trade  monitoring 
system  components  are  suflicient  to 
detect  and  deter  violations  attributable 
to  dual  trading.  The  proposed 
guidelines,  which  appear  as  appendix  A 
to  the  proposed  regulation  and  are 
described  below,  would  set  forth 
minimum  standards  with  respect  to 
each  component  of  the  contract  market’s 
trade  monitoring  system.  The 
Commission  intends  to  apply  these 
guidelines  in  determining  whether  a 
particular  contract  market’s  trade 
monitoring  system  satisfies  the 
exemption  requirements.  'The 
Commission  in  its  discretion,  however, 
would  consider  the  contract  market’s 
trade  monitoring  system  as  a  whole  in 
determining  whether  to  grant  a 
conditional  or  unconditional 
exemption.  Nevertheless,  the  guidelines 
would  establish  objective  criteria 
pursuant  to  which  each  contract  market 
could  evaluate  the  efficacy  of  its  trade 
monitoring  system  in  determining  how 
to  address  the  proposed  regulation  and, 
to  the  extent  possible,  would  facilitate 
consistency  by  the  Commission  in  its 
evaluation  of  the  exemption  petitions 
received  and  its  assessment  of  the 
various  trade  monitoring  programs 
notwithstanding  differences  among  the 
petitioning  contract  markets.  The 
Commission  invites  comments  on  the 
proposed  guidelines  for  the  trade 
monitoring  system  components. 

a.  Physical  Observation  of  Trading 
Areas.  A  contract  market  would  be 
required  to  demonstrate  that  its  trade 
monitoring  system  includes  adequate 
floor  surveillance.  The  compliance  staff 
should  perform  floor  surveillance,  to  the 
extent  practicable,  on  each  open  and 
close,  randomly  at  other  times  during 
each  trading  session,  and  otherwise  as 
required  by  unusual  market  conditions. 
A  contract  market  could  demonstrate 
the  adequacy  of  its  floor  surveillance 
program,  for  example,  by  maintaining  a 
daily  floor  surveillance  log  on  which  the 
compliance  staff  would  record  for  each 
visit  to  the  floor  the  investigator’s  name, 
date,  time,  contract  market,  and,  if 
appropriate,  observations.  The  contract 
market  would  have  to  demonstrate 
further  that  information  developed 
through  suck  floor  surveillance  is 
integrated  into  other  compliance 
activities  as  appropriate. 

b.  Audit  Trad  System.  The  contract 
market  would  be  required  to  provide  a 
detailed  description  of  the  methodology 
and  procedures  followed  to  verify  the 
accuracy  of  recorded  trade  execution 
times.  Further,  the  contract  market 
would  be  required  to  demonstrate  that 
its  one-minute  trade  execution  times,  as 
required  under  §  1.35(g),  were  accurate 


to  the  highest  degree  practicable  (but  in 
no  event  less  than  90  percent  accurate) 
during  four  consecutive  months  within 
the  12-month  period  ending  with  the 
month  preceding  the  petition  date.  This 
standard  as  well  as  others  would  be 
subject  to  change  as,  for  example,  new 
statutory  standards  become  effective 
and  exchange  systems  evolve.” 

If  trade  execution  times  are  recorded 
manually  at  the  contract  meirket,  the 
contract  market  would  be  required  to 
demonstrate  its  accuracy  rate  through,  at 
a  minimum,  a  comparison  of  times 
recorded  for  both  the  executing  and 
opposite  sides  of  the  trade  to  the  times 
reported  in  the  time  and  sales  register. 

If  trade  execution  times  are  imputed  at 
the  contract  market,  the  contract  market 
would  be  required  to  demonstrate  its 
accuracy  rate  through,  at  a  minimum, 
the  accuracy  of  the  date  inputted  and  a 
description  of  the  contract  market’s 
trade  imputation  algorithm  program. 
Such  description  should  include 
information  as  to  how  and  why  the 
program  based  on  input  data  reliably 
establishes  the  accuracy  of  the  imputed 
trade  execution  times.  , 

c.  Recordkeeping  System.  The 
contract  market  would  be  required  to 
demonstrate  that  a  “representative 
sample’’  of  documentation  required  to 
be  prepared  and  maintained  by  each 
floor  member  and  member  firm 
regarding  the  execution  of  customer 
orders  and  other  trading  is  reviewed  for 
compliance  with  §  1.35  at  least  once 
each  year.  A  contract  market  should 
provide  a  checklist  used  in  the  annual 
reviews  to  evidence  the  performance  of 
its  floor  members  over  the  review 
period,  as  well  as  the  contract  market’s 
completion  of  the  reviews  as  required. 

A  contract  market  would  have  to 
demonstrate  also  that  information 
developed  regarding  inadequate  or 
Violative  recordkeeping  is  incorporated 
into  other  compliance  activities  as 
appropriate. 

d.  Surveillance  Systems.  The 
exemption  petition  would  be  required  to 
include  a  description  of  the  contract 
market’s  surveillance  system  and 
procedures  to  detect  the  dual  trading- 
related  abuses  enumerated  in  the 
proposed  regulation.®*  The  contract 
market  also  would  be  required  to 
provide  evidence  that  the  surveillance 
system  is  used  on  a  daily  basis  for  the 
intended  purpose  and  regarding  the 
extent  to  which  available  trade  data, 
including  account  numbers,  are 
reviewed.  Such  evidence  should 


See  n.  2b. 

*’The  Commission,  in  particular,  would  lake  into 
account  any  existing  restrictions  on  dual  trading 
and  related  surveillance  programs. 
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include  logs  that  reflect  daily  reviews  of 
trade  registers  and  computerized 
surveillance  reports  to  detect  dual 
trading-related  abuses.  In  that  regard, 
the  contract  market  would  need  to 
include  a  description  of  the  cycle  and 
generic  content  of  such  computerized 
reports.  In  addition,  the  contract  market 
should  indicate  the  number  of 
investigations  and  disciplinary 
proceedings  generated  as  a  result  of  its 
daily  reviews  during  the  12-month 
period  ending  with  the  month  preceding 
the  petition  date. 

e.  Dual  Trading-Related  Disciplinary 
Actions.  A  contract  market’s  exemption 
petition  would  be  reqviired  to 
demonstrate  use,  on  a  consistent  basis, 
of  surveillance  information  to  bring  dual 
trading-related  disciplinary  actions.  For 
this  showing,  a  contract  market  should 
submit  a  list  of  each  investigation  and 
disciplinary  proceeding  involving  one 
or  more  dual  trading-related  abuses.  The 
list  should  include  investigations  and 
disciplinary  proceedings  closed  or  in  an 
open  status  at  any  time  during  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  Further,  the 
list  should  indicate  the  sovurce  of  the 
investigation,  the  type  of  dual  trading 
abuse  alleged  or  foimd,  and  the 
disposition  at  each  level  of  the  process. 
For  each  settlement  or  adjudication,  the 
list  should  state  any  penalties  assessed. 

/.  Commitment  of  Resources.  The 
contract  market  would  be  required  to 
demonstrate  that  it  has  committed  the 
necessary  resources  for  its  trade 
monitoring  system  to  be  eflective  in 
detecting  and  deterring  violations 
attributable  to  dual  trading.  In 
particular,  the  contract  market  should 
show  that  it  has  committed  sufficient 
resources  to  maintain  an  adequate  staff 
to  investigate  and  prosecute  disciplinary 
actions.  In  this  regard,  the  contract 
market,  among  other  things,  could 
demonstrate  the  adequacy  of  its  staff  by 
including  statistics  regarding  the 
timeliness  of  the  completion  of 
investigations  and  the  initiation  of 
disciplinary  proceedings. 

The  Commission  also  would  consider 
whether  the  contract  market  has 
committed  sufficient  resources  to  ensure 
that  any  computerized  surveillance 
programs  in  use  at  the  contract  market 
are  effective.  If  deficiencies  in  such 
programs  have  been  identified 
previously  (e.g.,  in  recommendations 
contained  in  rule  enforcement  reviews 
of  the  contract  maricet),  the  contract 
market  should  provide  information  to 
show  that  necessary  resources  were 
allocated  to  correct  identified  problems. 
The  contract  market  also  should  provide 
information  reflecting  the  allocation  of 
resources  to  implement  other 


improvements  independent  of  any 
Commission  recommendations. 

3.  Alternative  Requirements  for 
Exemption 

Section  4j(a)(3)(B)  of  the  Act  sets  forth 
alternative  requirements  for  a  contract 
market  to  obtain  an  exemption.  It 
requires  that  the  Commission  exempt  a 
contract  market  from  the  dual  trading 
prohibition  upon  a  finding  that  there  is 
a  substantial  likelihood  that  a  dual 
trading  suspension  would  harm  the 

Eublic  interest  in  hedging  or  price 
Qsing  at  the  contract  market,  and  that 
other  corrective  actions  are  sufficient  to 
bring  the  contract  market  into 
compliance  with  the  trade  monitoring 
standards. 

Accordingly,  proposed  §  155.5(d)(3) 
would  provide  that  if  a  contract  market 
believed  that  its  trade  monitoring 
system  would  not  meet  the  standards  set 
forth  in  the  proposed  regulation 
(including  the  standards  in  the 
guidelines  of  appendix  A),  the  contract 
market’s  petition  must  include  the 
following:  (a)  A  full  description  of  each  . 
component  of  the  contract  market’s 
trade  monitoring  system,  as  enumerated 
above;  (2)  a  specific  description  of  the 
corrective  actions  the  contract  market 
will  take  that  it  believes  to  be  sufficient 
and  appropriate  to  bring  the  contract 
market  into  compliance  with  the  trade 
monitoring  system  standards  in  the 
regulation;  and  (3)  data  and  an 
economic  analysis  of  that  data  to 
demonstrate  any  adverse  impact  of  the 
dual  trading  prohibition  on  hedging  and 
price  basing  at  the  contract  market.  With 
respect  to  corrective  actions,  the 
petition  also  would  have  to  include  an 
explanation  of  the  sufficiency  and 
appropriateness  of  such  actions, 
including  specific  implementation  dates 
and  related  changes  in  systems, 
operations,  staffing  policies,  rules, 
procedures,  and  budget  allocations. 

4.  Remittal  of  Exemption  Petition 
The  proposed  regulation  would 
authorize  the  Director  of  the  Division  of 
Trading  and  Markets  (or  a  designee)  to 
remit  to  the  contract  market  and  not  to 
accept  any  petition  for  exemption  that 
does  not  comply  with  the  content 
requirements  set  forth  in  the  regulation. 
The  remittal  letter  would  provide, 
where  practicable,  an  appropriate 
explanation  of  the  remittal  and  would 
identify  the  content  deficiencies.  The 
contract  market  would  have  20  days 
following  receipt  of  the  remittal  letter  in 
which  to  resubmit  the  exemption 
petition  with  the  deficiencies  corrected. 
If  the  corrected  petition  is  not 
resubmitted  within  this  timeframe,  the 
Commission  could  exercise  its 


discretion  to  permit  the' dual  trading 
prohibition  to  become  eflective  as  to  the 
aflected  contract  market.  The 
Commission  believes  that  a  time  period 
for  resubmission  of  the  petition  is 
necessary  to  ensure  that  a  contract 
market’s  petition  does  not  remain  in 
remitted  status  for  an  extended  period 
of  time  without  the  aflected  market 
being  subject  to  the  dual  trading 
prohibition.  The  Commission’s  review 
period  would  be  calculated  from  the 
date  of  resubmission. 

5.  Procedures  for  Issuance  or  Denial  of 
Exemptions 

In  accordance  with  section  4j(a)(5)  of 
the  Act,  the  proposed  regulation  would 
provide  that  a  notice  of  ffie  submission 
of  each  exemption  petition  deemed 
complete  imder  the  content 
requirements  would  be  published  in  the 
Federal  Register  by  the  Commission  or 
the  Director  of  the  Division  of 'Trading 
and  Markets  (or  a  designee).  Upon 
publication  of  the  notice,  copies  of  the 
petition  (except  for  any  information  or 
materials  determined  by  the 
Commission  to  be  subject  to 
confidential  treatment)  would  be 
available  to  the  public  through  the 
Office  of  the  Secretariat  in  accordance 
with  the  provisions  of  part  145  of  the 
Commission’s  regulations 
(“Commission  Records  and 
Information’’).®® 

The  proposed  regulation  sets  forth 
procedures  governing  Commission 
action  on  exemption  petitions.  The 
Commission  would  make  its 
determination  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  the 
petition  and  any  attachments  and 
supplements  thereto  and  orally  in  any 
presentation  made  in  accordance  with 
the  regulation,  as  well  as  any  other 
relevant  information  identified  by  the 
Commission  in  its  final  order.  ’The  three 
possible  actions  are  granting  an 
exemption  without  conditions,  granting 
an  exemption  with  conditions,  and 
denying  an  exemption. 

Consistent  with  the  requirement  of 
section  4j(a)(3)  of  the  Act,  the  proposed 
regulation  states  that,  in  order  to  grant 
an  unconditional  exemption,  the 
Commission  would  have  to  find  that  the 
contract  market  has  demonstrated 
compliance  with  the  trade  monitoring 
standards  set  forth  in  the  regulation.  An 
unconditional  exemption  would  take 
effect  upon  issuance  of  a  Commission 
order  stating  the  findings.  The  order 
would  be  published  promptly  in  the 
Federal  Register  for  public  notice,  in 

»«17CFRPartl45. 
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accordance  with  section  4}(a)(S)  of  the 
Act. 

As  required  by  section  4j(a)(5),  the 
proposed  regulation  sets  forth 
promdures  to  ensure  notice  and 
opportunity  for  hearing  before  the 
Commission  denies  a  petition  or 
conditionally  exempts  a  contract 
market.  Specifically,  the  Commission 
would  notify  the  contract  market  in 
writing  that  the  Commission  intends  to 
deny  or  condition  the  exemption  and 
state:  Specific  deficiencies  in  the 
contract  market’s  trade  monitoring 
system;  any  corrective  actions  to  die 
trade  monitoring  system  that  the 
Commission  believes  the  affected 
contract  market  must  take  to  satisfy  the 
trade  monitoring  standards  of  paragraph 
(d)(1)  of  the  proposed  regulation, 
together  with  a  timetable  for  such 
actions;  and  any  conditions  or 
limitations  that  the  Commission 
proposes  to  attach  to  an  exemption. 
Unless  the  Commission  were  to  inform 
the  contract  market  otherwise,  the 
contract  market  would  have  20  days 
from  ife  receipt  of  the  notice  to  submit 
any  supplemental  written  data,  views  or 
arguments  to  the  Commission.  A  request 
for  an  oral  presentation  would  have  to 
be  submit!^  by  the  contract  market  in 
writing  within  five  days  of  receipt  of  the 
Commission’s  notice.  The  Commission 
would  establish  the  date  and  terms 
under  which  the  contract  market  would 
make  its  oral  presentation.  In  addition, 
a  notice  of  the  Commission’s  proposed 
action  would  be  published  promptly  in 
the  Federal  Register  in  accordance  with 
section  4j(a)(5)  of  the  Act. 

The  Commission  could  grant  an 
exemption  with  conditions  or  deny  an 
exemption  following  notice  to  the 
contract  market  of  the  Commission’s 
intent  to  condition  or  deny  the 
exemption  and  opportimity  for  the 
contract  market  to  make  a  written 
submission  and  oral  presentation.  To 
grant  a  conditional  exemption,  the 
Commission  would  have  to  find, 
consistent  with  the  requirements  of 
sections  4j(a)  (3)  and  (S)(C)  of  the  Act, 
that  there  is  a  substantial  likelihood  that 
a  dual  trading  prohibition  would  harm 
the  public  interest  in  hedging  or  price 
basing  at  the  contract  market  and, 
although  the  contract  market  has  not 
demonstrated  that  its  trade  monitoring 
system  satisfies  the  standards  in 
paragraph  (d)(1).  other  corrective 
actions  by  the  contract  market  are 
sufficient  and  appropriate  to  bring  the 
contract  market  into  cu^mpliance  with 
those  standards.  In  addition,  as  required 
by  section  4j(a)(5)(C)(ii),  the 
Commission  would  have  to  find  that  the 
conditions  being  attached  to  the 
exemption  by  the  Commission  are 


appropriate.  The  conditions  and  the 
Commission’s  findings  would  be  set 
forth  in  an  cwder,  which  would  be 
provided  to  the  contract  market  and 
published  promptly  in  the  Federal 
Register.  A  conditional  exemption  order 
would  be  effective  20  days  after 
issuance,  unless  the  Commission 
determines  that  more  immediate  action 
is  j^propriate  in  the  public  interest. 

Ine  Commission  could  deny  an 
exemption  petition  following  notice  to 
the  contract  market  of  the  Commission’s 
intent  to  deny  the  petition  and 
opportunity  for  the  contract  market  to 
m^e  a  written  submission  and  oral 
presentation.  The  proposed  procediues, 
intended  to  be  consistent  with  section 
4j(a)(5)(C)  of  the  Act,  state  that  an 
exemption  petition  would  be  denied  by 
the  Commission  upon  finding  that: 

(A)  The  contract  market  has  not 
demonstrated  that  its  trade  monitoring 
system  satisfies  the  standards  set  forth 
in  the  proposed  regulation,  and  there  is 
not  a  substantial  likelihood  that  a  dual 
trading  prohibition  would  harm  the 
public  interest  in  hedging  or  price 
basingat  the  contract  market:  or 

(B)  The  contract  market  has 
demonstrated  that  there  is  a  substantial 
likelihof)d  that  a  dual  trading 
prohibition  may  harm  the  public 
interest  in  hedging  or  price  basing  at  the 
contract  market,  but  has  not 
demonstrated  that  any  corrective  actions 
are  sufficient  or  appropriate  to  bring  the 
contract  market’s  deficient  trade 
monitoring  system  into  compliance  with 
the  standaj^s  in  paragraph  (d)(1). 

*1110  Commission’s  oraer  denying  the 
exemption  would  state  the 
Commission’s  findings  and  the  date  that 
the  dual  trading  prohibition  would  be 
imposed  upon  the  contract  market.  As 
required  by  section  4j(a)(5)(C)  of  the 
Act,  the  Older  would  take  effect  at  least 
20  days  after  issuance  to  the  contract 
market  unless  the  Commission 
determines  that  more  immediate  action 
is  appropriate  in  the  public  interest.  The 
order  also  would  be  published  promptly 
in  the  Federal  Register. 

6.  Exemption  Revocation 

As  required  by  section  4j(a)(l)(E)  of 
the  Act,  the  proposed  regulation  would 
establish  an  expeditious  procedure  for 
the  Commission  to  revoke  an 
unconditional  or  conditional 
exemption.  The  proposed  revocation 
procedure  would  provide  for  reasonable 
written  notice  to  the  exempted  contract 
market,  opportunity  for  written 
submission  and  oral  presentation,  and 
findings  to  assure  fundamental  fairness. 
The  Commission  would  be  authorized 
to  revoke  an  exemption  if,  after 
considering  information  relevant  to  the 


proposed  revocation,  the  Commission 
finds  that  the  contract  market  is  not  in 
compliance  with  the  standards  in  the 
regulation  for  granting  exemptions  or  if 
any  condition  of  the  exemption  has  not 
been  met.”^  A  Commission  order 
revoking  an  exemption  would  be 
effective  at  least  20  days  after  issuance, 
unless  the  Commission  determines  that 
more  immediate  action  is  appropriate  in 
the  public  interest,  and  would  state 
findings  in  support  of  the  revocation 
and  the  date  tnat  the  dual  trading 
prohibition  would  be  imposed  upon  the 
contract  market. 

IV.  Conclusion 

The  Commission  believes  that 
proposed  regulation  155.S  satisfies  the 
statutory  directives  of  section  4j(a)  of 
the  Act  as  amended  by  the  Futures 
Trading  Act.  The  proposed  regulation 
would  prohibit  dual  trading  by  contract 
market  members  and  require  the 
affected  contract  markets  to  adopt  rules 
to  prohibit  dual  trading.  To  preserve 
market  efficiency,  contract  markets 
would  be  permitted  to  adopt  exceptions 
to  the  prohibition,  as  implemented  by 
contract  market  rules  made  effective 
pursuant  to  section  Sa(a)(12)  of  the  Act 
and  Commission  regulation  1.41.  'The 
proposed  exemption  process,  consistent 
with  the  statutory  mandate,  would 
permit  a  contract  market  to  petition  the 
Commission  for  an  exemption  to  the 
prohibition  by  demonstrating  that  its 
trade  monitoring  system  satisfies  the 
specified  standards.  Finally,  the 
proposed  regulation  includes  the 
procedural  due  process  safeguards 
required  by  the  statute  in  the  event  the 
Commission  determines  to  deny  an 
exemption,  grant  a  conditional 
exemption,  or  revoke  an  exemption. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”)  requires  that  federal  agencies 
(including  the  Commission),  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.’" 
Proposed  regulation  155. S  would 
implement  the  statutory  mandate  in 
section  4j(a)  of  the  Act,  as  amended  by 
the  Futures  Trading  Act.  To  do  so,  the 
proposed  regulation  necessarily  would 
affect  contract  markets  and  floor  brokers 
directly.  The  Commission  previously 


Altemative  mecfaanisnu  that  the  Commission 
may  use  to  address  such  contract  market 
noncompliance  include  deficiency  orders  which 
may  be  issued  under  section  8e  of  the  Act,  as 
amended  by  the  Futures  Trading  Act,  and 
enforcement  proceedings  as  authorized  by  sections 
6b  and  8  of  the  Act  as  amended  by  the  Futures 
Trading  Act. 

»■  5  U.S.C.  601  et  teq.  {1988). 
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has  established  that  contract  markets  are 
not  "small  entities"  for  purposes  of  the 
RFA.®®  The  Commission  also  stated  that 
it  would  determine  on  a  case-by-case 
basis  whether  floor  brokers  should  be 
considered  small  entities  in  connection 
with  particular  rule  proposals.®® 
Although  certain  floor  brokers  might 
be  considered  small  entities  for 
purposes  of  the  RFA  in  the  present 
context,  the  Commission  believes  that 
the  proposed  regulation  is  designed  so 
that  it  can  be  implemented  without 
imposing  a  significant  econoH^ic  burden 
on  a  substantial  number  of  floor  brokers. 
The  proposed  regulation  would  apply 
only  to  floor  brokers  who  trade  for 
accounts  in  which  they  have  an  interest 
and  for  customers  during  the  same 
trading  session.  Moreover,  the 
regulation  would  not  restrict  dual 
trading  in  all  futures  and  option 
contracts  traded  on  all  exchanges.  Only 
floor  brokers  who  trade  in  contract 
markets  with  average  daily  trading 
volume  of  8000  contracts  or  more 
during  each  of  four  recent,  consecutive 
calendar  quarters  might  be  affected  by 
the  dual  trading  prohibition.®^  Such 
floor  brokers,  however,  would  not  be 
prohibited  fi'om  dual  trading  if  the 
affected  contract  market  in  which  they 
trade  receives  an  exemption  from  the 
Commission,  as  permitted  under  the 
proposal.  The  prohibition  also  would 
not  apply  while  the  Commission 
reviews  a  contract  market’s  exemption 
petition,  so  long  as  the  petition  is 
submitted  prior  to  the  efiective  date  of 
the  prohibition.  Furthermore,  any 
affected  contract  market  that  does  not 
receive  an  exemption  would  be 
permitted  to  adopt  exceptions  into  its 
rules  as  specified  by  the  proposed 
regulation,  so  that  floor  brokers  who 
trade  in  that  contract  market  would  not 
be  restricted  from  trading  in  a  dual 
capacity  under  circumstances  covered 
by  such  exceptions.®^ 


»»  47  FR  18618, 18619  (April  30,  1982).  ' 

•«*  Id. 

Any  floor  broker  employed  by  a  futures 
commission  merchant  (“FCM”),  however,  is  part  of 
the  FCM's  business  and,  therefore,  generally  would 
not  be  considered  a  separate  business  entity  for 
purposes  of  the  RFA.  The  Commission  previously 
determined  that  FCMs  are  not  "small  entities” 
under  the  RFA.  Id. 

Based  on  the  trading  volume  of  the  various 
contract  markets  during  1992,  the  Commission 
estimates  that  approximately  25  contract  markets  at 
five  boards  of  trade,  reflecting  approximately  85 
percent  of  the  total  volume,  would  be  subject  to  the 
dual  trading  prohibition  absent  any  exemptions 
granted  by  the  Commission  or  exceptions 
authorized  by  contract  market  rules. 

For  example,  if  an  affected,  non-exempt 
contract  market  adopted  the  proposed  “consenting 
customer”  exception,  a  floor  broker  could  trade  in 
that  contract  market  for  his  own  account  and  for 
any  consenting  customers  during  the  same  trading 
session.  A  customer  with  an  established  business 


Any  economic  burden  imposed  on 
floor  brokers  otherwise  subject  to  the 
dual  trading  prohibition  might  not  be 
otherwise  subject  to  the  dual  trading 
prohibition  might  not  be  significant 
because,  as  noted  in  EA’s  1989  Dual 
Trading  Study,  dual-trading  floor 
brokers  already  generally  exhibit  a  high 
degree  of  specialization  in  their  trading 
activity,®*  Thus,  in  general,  floor  brokers 
may  be  required  to  forego  only  a  small 
portion  of  their  trading  activity  (i.e., 
their  secondary  business). 

Moreover,  as  noted  above,  the 
proposed  prohibition  would  be  trading 
session-  and  contract  market-specific. 
Accordingly,  a  floor  broker  subject  to 
the  prohibition  could  trade  for  his  own 
account  and  for  customers  in  different 
contract  markets  during  the  same 
trading  session.  Similarly,  a  floor  broker 
could  trade  for  his  own  account  and  for 
customers  in  the  same  affected,  non¬ 
exempt  contract  market  during  different 
trading  sessions.  Accordingly,  based  on 
an  initial  review  of  available 
information,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  certifies 
pursuant  to  5  U.S.C.  605(b)  that  §  155.5, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA")  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  a^  defined  by  the  PRA.®® 
In  compliance  with  the  PRA,  the 
Commission  has  submitted  the 
proposed  regulation  and  its  associated 
information  collection  requirements  of 
the  Office  of  Management  and  Budget 
("OMB").  The  burden  associated  with 
the  entire  collection,  including  this 
proposed  regulation,  is  as  follows: 
Average  burden  hours  per  611.26 


respmnse. 

Number  of  respondents .  4201 

Frequency  of  response  .  on  occasion 


The  biuden  associated  with  the  proposed 
regulation  is  as  follows: 

Average  burden  hours  per  528.00 


response. 

Number  of  respondents .  2813 

Frequency  of  response  .  on  occasion 


Persons  wishing  to  comment  on  the 
information  that  would  be  required  by 
the  proposed  regulation  should  contact 
Gary  Waxman,  Office  of  Management 


relationship  with  a  specific  floor  broker  might 
decide  to  maintain  that  relationship,  in  which  case 
the  floor  tnroker’s  ability  to  trade  for  his  personal 
benefit  as  well  as  for  the  customer  would  be 
unaffected  by  the  proposed  regulation. 

*^The  Dual  Trading  Study  at  3. 

•’>44  U.S.C.  3501  et  seq.  (1968). 


and  Budget,  room  3228,  NEOB, 
Washington.  DC  20503,  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joe  F.  Mink,  CFTC  Clearance  Officer, 
2033  K  Street,  NW.,  Washington,  DC 
20581,  (202)  254-9735. 

List  of  Subjects  in  17  CFR  Part  155 

Commodity  futures,  Commodity 
options.  Contract  markets.  Customers. 
Dual  trading.  Floor  brokers.  Futures 
commission  merchants.  Members  of 
contract  markets. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  authority 
contained  in  the  Commodity  Exchange 
Act  and,  in  particular,  sections  4, 4b,  4c. 
4e,  4g,  4j,  5,’5a,  8  and  8a  thereof.  7 
U.S.C.  6, 6b.  6c,  6e,  6g.  6j,  7,  7a,  12  and 
12a.  the  Commission  proposes  to  amend 
Part  155  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  155— TRADING  STANDARDS 

1.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  7  U.S.C  fib,  6g.  6j  and  12a, 
unless  otherwise  noted. 

2.  Section  155.5  is  proposed  to  be 
added  to  read  as  follows: 

S  155.5  Prohibition  of  Duel  Trading  by 
Floor  Broksra. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Trading  session  means  the  hours 
during  whidi  a  contract  market  is 
scheduled  to  trade  continuously  during 
a  trading  day,  as  set  forth  in  contract 
market  rules,  including  any  related  post 
settlement  trading  session.  A  contract 
market  may  have  more  than  one  trading 
session  during  a  trading  day. 

(2)  Customer  means  an  account  owner 
for  which  a  trade  is  designated  with  the 
customer  type  indicator  prescribed 
under  Commission  regulation  1.35(e)(4). 

(3)  Contract  market  means  any 
contract  separately  designated  by  the 
Commission  provided  that  two  or  more 
contracts  trading  concurrently  pursuant 
to  a  single  designation  order  on  other 
than  a  transitory  basis  and  for  which  the 
contract  terms  differ  significantly  other 
than  as  to  delivery  or  expiration  months 
shall  each  be  considered  a  contract 
market  for  purposes  of  this  section. 

(4)  Dual  traaing  means  the  execution 
of  customer  orders  by  a  floor  broker 
during  the  same  trading  session  in 
which  the  floor  broker  executes  directly 
or  indirectly  a  transaction  in  the  same 
contract  market  for: 

(i)  The  floor  broker’s  own  account: 

(ii)  Any  accoimt  in  which  the  floor 
broker’s  ownership  interest  or  share  of 
trading  profits  is  ten  percent  or  more; 
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(iii)  An  account  for  which  the  floor  * 
brokOT  has  trading  discretion;  or 

(iv)  Any  other  account  controlled  by 
a  person  with  whom  such  floor  brewer 
is  subiect  to  trading  restrictions  under 
section  4j(d)  to  the  extmit  section  4|(d) 
has  been  applied  by  Commission  rule  or 
order. 

(5)  Daily  trading  volume  means  the 
total  number  of  sells  (or  buys)  executed 
in  any  contract  market  during  a  trading 
day,  excluding  from  the  computation 
ex-pit  transactions  as  permitted  under 
contract  market  rules  that  have  been 
made  eflective  under  the  Act. 

(6)  Average  daily  trading  volume 
means  an  arithmetic  average  of  daily 
trading  volume  in  a  contract  market 
over  a  specified  time  period  on  any  day 
when  any  expiration  or  delivery  month 
was  listed  for  trading. 

(7)  Volume  year  means  a  continuous 
12-month  period  that  includes  the  last 
calendar  month-end  date  prior  to  the 
computation  date. 

(8)  Ck)mputation  Date  means  the  date 
on  which  a  contract  market  computes  its 
average  daily  trading  volume  for  the 
most  recent  volume  year. 

(9)  Affected  contract  market  means  a 
contract  market  in  which  the  average 
daily  trading  volume  equals  or  exceeds 
the  threshold  level  of  8000  contracts  for 
each  of  four  quarters  during  the  most 
recent  volume  year. 

(b)  Dual  Trading  Prohibition.  No  floor 
broker  shall  dual  trade  in  an  aflected 
contract  market,  except  as  provided  in 
contract  market  rules  that  have  been 
made  effective  pursuant  to  section 
5a(a)(12)  of  the  Act  and  §  1.41,  unless 
that  contract  market  is  exempted  under 
paragraph  (d)  of  this  section.  This 
prohibition  shall  not  affect  ex-pit 
transactions  as  described  in  paragraph 

(a) (5)  of  this  section. 

(c)  Contract  markets.  (1)  Contract 
market  rules.  Prior  to  the  effective  date 
of  the  dual  trading  prohibition  under 
this  section  or  under  a  Commission 
order  denying  an  exemption  petition 
filed  pursuant  to  paragraph  (d)  of  this 
section  or  revoking  an  exemption 
pursuant  to  paragraph  (e)  of  this  section, 
each  affected  contract  market,  unless 
exempted  under  paragraph  (d)  of  this 
section,  shall  adopt  rules  that  have  been 
made  effective  pursuant  to  section 
5a(a)(12)  of  the  Act  and  §  1.41  to 
prohibit  dual  trading  in  accordance  with 
the  provisions  of  this  section.  In  the 
absence  of  such  contract  market  rules, 
upon  the  effective  date  of  the  dual 
trading  prohibition  as  implemented 
either  under  this  section  or  by 
Commission  order,  paragraphs  (a)  and 

(b)  of  this  section  shall  deemed  to  be 

rules  of  the  contract  market. 


(2)  Volume  computation.  Each 
contract  market  that  may  be  8ub)ect  to 
a  dual  trading  prohibition  shall 
determine  whether  it  is  an  affected 
contract  market  by  computing  at  least 
quarterly  its  average  daily  trading 
volume  for  each  of  four  quarters  during 
the  most  recent  volume  year.  In 
addition,  the  contract  market  shall: 

(i)  At  least  five  days  before  the 
effective  date  of  the  dual  trading 
■prohibition  under  this  section  or  under 
a  Commission  order  denying  an 
exemption  petition  or  revoking  an 
exemption,  and  thereafter  within  at  least 
two  business  days  of  each  computation 
date,  publish,  in  a  manner  sufficient  to 
reach  ail  members,  a  list  of  the  affected 
contract  markets  and  the  effective  date 
of  the  dual  trading  prohibition  and,  on 
the  same  date,  provide  that  information 
in  writing  to  the  Director  of  the  Division 
of  Trading  and  Markets,  or  an  employee 
of  the  Commission  under  the 
supervision  of  such  Director,  as  may  be 
desimated  by  the  Director;  and 

(ii)  Maintain  a  record  of  its  average 
daily  trading  volume  computations 
required  hereunder.  Such  record  shall 
include  the  computation  date,  the 
beginning  and  ending  dates  for  the 
volume  year  under  consideration,  the 
beginning  and  ending  dates  for  each 
quarter  in  the  volume  year  and  the 
average  daily  trading  volume  for  each 
quarter. 

(3)  Newly  affected  contract  market.  If 
a  contract  market  that  was  not  affected 
on  the  immediately  preceding 
computation  date  b^omes  affected  as  of 
the  current  computation  date,  the 
effective  date  of  a  dual  trading 
prohibition  for  that  contract  market 
shall  be  no  more  than  30  calendar  days 
after  the  current  computation  date  for 
that  contract  market. 

(4)  Permitted  exceptions. 
Notwithstanding  the  applicability  of  a 
dual  trading  prohibition  under  this 
section,  dual  trading  shall  be  permitted 
in  affected  contract  markets  in 
accordance  with  rules  that  have  been 
submitted  to  the  Commission  pursuant 
to  section  5a(a)(12)  of  the  Act  and  §  1.41 
as  follows: 

(i)  Correction  of  errors.  To  offset 
trading  errors  resulting  from  the 
execution  of  customer  orders.  Provided, 
that  the  floor  broker  must  liquidate  the 
position  in  his  personal  error  account 
resulting  from  that  error  by  open  and 
competitive  means  as  soon  as 
practicable,  but  not  later  than  the  close 
of  business  on  the  business  day 
following  the  discovery  of  the  error.  In 
the  event  that  the  daily  price  fluctuation 
limit  is  reached  and  a  floor  broker  is 
unable  to  offset  the  error  trade,  however, 
the  floor  broker  must  liquidate  the 


l>osition  in  his  personal  error  account 
resulting  from  that  error  as  soon  as 
practicable  thereafter. 

(ii)  Customer  consent.  To  permit  a 
customer  to  designate  in  writing  not  less 
than  once  annually  a  specifically 
identified  floor  broker  to  dual  trade 
while  executing  orders  for  such 
customer’s  account. 

(iii)  Spread  transactions.  To  permit  a 
broker  who  unsuccessfully  attempts  to 
leg  into  a  spread  transaction  for  a 
customer  to  take  the  executed  leg  into 
his  person^  account  and  to  offset  such 
position,  and  to  permit  a  broker  to 
execute  for  his  personal  account  a 
spread  transaction  recognized  by  a 
contract  market  if  at  least  one  leg  of  the 
spread  is  in  a  non-affected  market. 
Provided,  that  a  record  is  prepared  and 
maintained  to  demonstrate  that  the 
customer  order  was  for  a  spread  trade. 

(iv)  Member-customers.  To  permit 
transactions  for  members  of  the  contract 
market  not  present  on  the  floor. 
Provided,  that  the  contract  market, 
within  the  single  record  required  by 

§  1.35(e),  specifically  identifies  such 
transactions  through  account  numbers,  a 
separate  customer  type  indicator,  or 
otherwise  for  surveillance  purposes. 

(v)  Low  volume  months.  To  recognize 
any  expiration  or  delivery  month  which, 
on  the  basis  of  historical  data  and  an 
analysis  thereof  and  other  factors 
identified  by  the  contract  market, 
reasonably  can  be  expected  to  have  an 
average  daily  trading  volume  of  less 
than  500  contracts  during  the  period 
beginning  with  the  current  computation 
date  and  ending  with  the  next 
computation  date.  Provided,  that  the 
contract  market  keeps  full  and 
systematic  records  supporting  these 
determinations  and,  as  part  of  its  trade 
surveillance  program,  establishes 
special  procedures  including 
appropriate  reports  to  monitor  dual 
trading  activity  in  the  relevant  low 
volume  contract  months. 

(vi)  Market  emergencies.  To  addre.ss 
emergency  market  conditions  resulting 
in  a  temporary  emergency  action  under 
§1.41(0. 

(d)  Exemption  Petitions.  (1) 

Standards.  A  contract  market  ihay  apply 
for  an  exemption  from  the  dual  trading 
prohibition  of  paragraph  (b)  of  this 
section  by  filing  a  'written  petition, 
signed  by  the  contract  market’s  chief 
operating  officer,  which  states  facts 
sufficient  to  demonstrate  that  its  trade 
monitoring  system,  consistent  with  the 
standards  articulated  in  guidelines  set 
forth  in  Appendix  A  to  this  section,  is 
capable  of  detecting  and  deterring,  and 
is  used  on  a  regular  basis  to  detect  and 
deter,  all  types  of  violations  attributable 
to  dual  trading,  and  is  capable  of 
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generating  an  audit  trail  that  satisfies 
the  requirements  of  §  1.35.  The  petition 
shall  be  directed  to  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washin^on,  DC  20581,  with  a  copy  to 
the  Ihrectwof  the  Division  of  Trading 
and  Markets. 

(2)  Content  requirements.  An 
exemption  petition  must  identify  each 
contract  market  that  is,  or  is  projected 
to  be,  affected.  The  petition  must 
include  a  full  description  of  each 
component  of  the  contract  market’s 
trade  monitoring  system  including  the 
systems  in  place,  rules,  policies  and 
procedures  in  effect,  standards  applied, 
trading  violations  targeted,  and  the 
results  achieved.  To  the  extent 
practicable,  the  petition  shall  include 
performance  statistics  covering  the  12- 
month  period  ending  with  the  month 
preceding  the  petition  date.  Where  such 
statistics  are  not  available,  specific, 
representative  performance  examples 
should  be  provided.  The  petition  also 
must  set  forth  the  contract  market’s 
program  or  plan  and  projected 
implementation  timetable  for  its 
intended  compliance  with  the 
requirements  of  section  5a(b)(3)  of  the 
Act.  An  exemption  petition  must 
address,  in  the  order  listed  below,  the 
following  components  of  a  contract 
market’s  trade  monitoring  system: 

(i)  Physical  observation  oi  trading 
areas; 

(iil  Audit  trail  and  recordkeeping 
systems  aUe-to,  and  which  are  used  to, 
capture  essential  data  on  the  terms, 
participants,  and  sequence  of 
transactions  (including  relevant  data  on 
unmatched  trades  and  outtrades)  and 
otherwise  satisfy  the  requirements  of 
§  1.35  and  section  5a(b)(3)  of  the  Act,  as 
implemented  by  Commission 
regulations  and  orders; 

(iii)  Systems  capable  of  reviewing, 
and  us^  to  review,  trading  data 
efiectively  on  a  regular  basis  to  detect 
rule  violations  attributable  to  dual 
trading  committed  in  the  execution  of 
trades  and  customer  orders  on  the  floor 
or  subject  to  the  rules  of  the  contract 
rnadeet,  including: 

(A)  Trading  ahead  of  customer  orders 
direct^  or  ini^ractly; 

(B)  'Trading  against  customer  orders 
directly  or  indirectly  in  violation  of 
contract  market  juIot; 

(C)  Disclosing,  misallocating  or 
withholding  customer  orders; 

(D)  Failing  to  resolve  errors, 
unmatched  trades  or  outtrades  properly 
and  promptly;  and 

(E)  Crossing  customer  orders  by 
matching  or  "offsetting”  customer 
orders  directly  or  indirectly  in  violation 
of  contract  market  rules; 


(iv)  The  use  cd  infarmatkm  gathered 
th^g^  such  systems  on  a  ermsistent  ' 
bans  to  Ining  appropriate  disciplinary 
actions  against  violators; 

(v)  The  commitmMt  of  resources 
necessary  for  such  systems  to  be 
effective  in  detecting  and  deterring 
violations  attributd)le  to  dual  trading, 
including  adequate  staff  to  investigate 
and  proeecute  disdplinery  actions;  and 

(vi)  The  assessment  of  meaningful 
penalties  against  violaUas  and  the 
referral  of  appropriate  cases  to  the 
Commission. 

(3)  Alt^native  requirements.  If  a 
contract  market  believes  that  its  trade 
monitoring  system  does  not  meet  the 
standards  set  forth  in  paragraph  (dKl)  of 
this  section,  the  cxmtract  market’s 
petition  must  include,  in  addition  to  the 
information  required  to  be  provided 
under  paragraph  (d)(2)  of  this  section: 

(i)  A  specific  description  of  the 
corrective  actions  the  contract  market 
will  take  that  it  believes  to  be  sufficient 
and  appropriate  to  bring  the  contract 
market  into  compliance  together  with  an 
explanation  of  the  sufficiency  and 
appropriatmiess  of  such  actions, 
including  q>ecific  implementation 

.  dates,  any  related  dumges  in  systems, 
operations,  staffing,  policies,  rules, 
procedures,  and  budget  allocations;  and 

(ii)  Data  and  an  economic  analysis  of 
that  data  to  demonstrate  any  adverse 
impad  of  a  dual  trading  prohibition  on 
hedging  and  price  basing  at  the  contract 
market. 

(4)  Remittal.  The  Director  of  the 
Division  of  TVading  and  Markets  (or  an 
employee  of  the  Commission  imder  the 
supervisimi  of  such  Directiv  as  may  be 
designated  by  the  Director)  may  remit  to 
the  contr«:t  market,  with  an  appropriate 
explanadcHi  where  practicable,  and  not 
accept  pursuant  to  paragraph  (d)  of  this 
section,  any  petition  for  exemption  that 
does  not  comply  with  the  content 
requirements  of  paragraphs  (d)(2)  and 
(3)  of  this  section,  as  identified  in  the 
remitted  letter.  The  affected  contract 
market  must  resubmit  its  exemption 
petition  with  deficiencies  corrected  no 
more  than  20  days  after  receipt  of  the 
remittal  notice.  If  the  exemption 
petition  is  not  resubmitted  within  the 
prescribed  20-day  period,  the 
Commission,  at  its  discretion,  may 
permit  die  dual  trading  prohibition 
provided  for  in  paragraph  (b)  of  this 
section  to  become  effective  as  to  any 
such  afiected  contract  market.  The 
Commission'’8  review  period  shall  be 
calculated  from  the  date  of 
resubmission. 

(5)  Deferred  application  of  the 
prohibition.  If  a  contract  market  submits 
a  petition  for  exemption  that  satisfies 
the  content  requirements  of  paragraphs 


(d)(2)  and  (3)  of  tihis  section  prior  to  the 
effective  date  of  the  dual  tra^g 
prohibition,  the  Commission  will 
suspend  application  the  prohibition  ^ 
against  the  contract  market  unless  and 
until  die  petition  is  denied,  pursuant  to 
the  efiective  date  set  forth  in  the  denial 
order. 

(6)  Publication.  A  notice  of  the 
submission  of  ecuh  exempdon  petition 
deemed  complete  under  paragraphs 
(d)(2)  and  (3)  of  this  section  will  be 
published  promptly  by  the  Commission 
or  the  Director  of  the  Division  of 
Trading  and  Markets  (or  by  an  enfployee 
of  the  ^mmission  under  thtf 
supervision  of  the  Director,  as  may  be 
desi^ated  by  the  Director)  in  the 
Federal  Register.  Upon  publication  of 
such  notice,  copies  of  each  petition, 
with  the  exceptirm  of  any  information  or 
materials  determined  by  the 
Commission  to  be  subject  to 
confidential  treatment,  will  be  publicly 
available  through  the  Office  of  the 
Secretariat  in  accordance  with  the 
provisions  of  part  145  of  this  chapter. 

(7)  Grant  of  Exemption  without 
Conditions,  (i)  Findings  and  Order.  A 
contract  market’s  exemption  petition 
will  be  granted  without  conditions  by 
Commission  order  if  the  Commission 
finds  that,  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  its 
petition  and  any  attachments  or 
supplements  thweto,  and  orally  in  any 
presentation  pursuant  to  paragraph 
(d)(8)(c)(iii)  of  this  section,  and  other 
relevant  informatiixi  identified  by  the 
Commission,  the  contract  market  has 
demonstrated  compliance  with  the 
standards  contain^  in  paragraph  (d)(1) 
of  this  section.  The  Commission's  mider 
will  state  the  Commission’s  findings. 

(ii)  Publication.  A  Commission  ora«r 
granting  an  exemption  pursuant  to  this 
paragraph  (dH7)  of  this  section  will  be 
published  promptly  in  the  Federal 
Roister. 

(lii)  Effective  Date.  A  Commission 
order  granting  an  exemption  without 
conditimis  pur^ant  to  this  paragraph 
(dH7)  shall  be  effective  upon  issuance. 

(8)  Proposed  Conditional  Exemption 
or  Petition  Denial,  (i)  Notice.  If  the 
Commission  intends  to  deny  an 
exemption  petition  or  to  exempt  a 
contract  market  subject  to  cemditions, 
the  Commission  will  notify  the  contract 
market  in  writing  ffiat  it  intends  to  deny 
or  condition  the  petition  and  state: 

(A)  Specific  deficiencies  in  the 
contract  market’s  trade  monitoring 
system; 

(B)  Any  corrective  actions  to  the  trade 
monitoring  system  that  the  Commission 
believes  tlm  affected  ccmtract  market 
must  take  to  satisfy  the  standards  of 
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paragraph  (d)(1)  of  this  section,  and  a 
timetable  for  such  corrective  actions; 
and 

(C)  Any  conditions  or  limitations  that 
the  Commission  proposes  to  attach  to  an 
exemption  under  pcuragraph  (d)  of  this 
section. 

(ii)  Publication.  A  notice  issued  to  a 
contract  market  under  this  paragraph 
(d)(8)  will  be  published  promptly  in  the 
F^eral  Register. 

(iii)  Opportunity  for  Written 
Submission  and  C5ral  Presentation. 

Within  five  days  of  receipt  of  the  notice 
firom  the  Commission,  the  contract 
market  may  request  in  writing  the 
opportunity  to  make  an  oral 
presentation  to  the  Commission.  The 
contract  market  will  be  notified 
promptly  by  the  Commission  of  the  date 
and  the  terms  under  which  the  contract 
market  may  make  an  oral  presentation. 
The  contract  market  must  submit  any 
written  supplemental  data,  views,  or 
arguments  within  20  days  of  receipt  of 
the  Commission’s  notice,  unless  the 
Commission  notifies  the  contract  market 
otherwise. 

(9)  Grant  of  Conditional  Exemption. 

(i)  Findings  and  Order.  A  contract 
market’s  exemption  petition  will  be 
granted  subject  to  conditions  by 
Commission  order  if  the  Commission 
determines,  based  on  the  information, 
views  and  arguments  placed  before  it  by 
the  contract  market  in  writing  in  its 
petition  and  any  attachments  or 
supplements  thereto,  and  orally  in  any 
presentation  pursuant  to  paragraph 
(d)(8)(c)(iii)  of  this  section  and  other 
relevant  information  identified  by  the 
Commission,  that: 

(A)  The  contract  market’s  trade 
monitoring  system  does  not  satisfy  the 
standards  set  forth  in  paragraph  (d)(1)  of 
this  section,  but  other  corrective  actions 
are  sufficient  and  appropriate  to  bring 
the  contract  market  into  compliance 
with  the  standards  in  paragraph  (d)(1)  of 
this  section; 

(B)  There  is  a  substantial  likelihood 
that  a  dual  trading  prohibition  would 
harm  the  public  interest  in  hedging  or 
price  basing  at  the  contract  market;  and 

(C)  The  conditions  or  limitations 
being  attached  to  the  grant  of  exemption 
by  the  Commission  are  appropriate  in 
light  of  the  purposes  of  this  section. 

The  Commission’s  order  will  state  the 
Commission’s  findings  and  the 
conditions  or  limitations  placed  upon 
the  contract  market. 

(ii)  Publication.  A  Commission  order 
granting  a  conditional  exemption 
pursuant  to  this  paragraph  (d)(9)  will  be 
published  promptly  in  the  Federal 
Regi^er. 

(lii)  Effective  Date.  A  Commission 
order  granting  a  conditional  exemption 


pursuant  to  this  paramph  (d)(9)  shall 
become  efiective  20  days  after  issuance, 
unless  the  Commission  determines  that 
more  immediate  action  is  appropriate  in 
the  public  interest  and  states  an  earlier 
effective  date  in  the  order. 

(10)  Denial  of  Petition,  (i)  Findings 
and  Order.  A  contract  market’s 
exemption  petition  will  be  denied  by 
Commission  order  if  the  Commission 
determines,  based  on  the  information, 
views  and  arguments  placed  before  it  in 
connection  with  the  petition  and  other 
relevant  information,  that: 

(A)  The  contract  market  has  not 
demonstrated  that  its  trade  monitoring 
system  satisfies  the  standards  set  forth 
in  paragraph  (d)(1)  of  this  section,  and 
there  is  not  a  substantial  likelihood  that 
a  dual  trading  prohibition  would  harm 
the  public  interest  in  hedging  or  price 
basing  at  the  contract  ma^et;  or 

(B)  The  contract  market  has 
demonstrated  that  there  is  a  substantial 
likelihood  that  a  dual  trading 
prohibition  may  harm  the  public 
interest  in  hedging  or  price  basing  at  the 
contract  market,  but  has  not 
demonstrated  that  other  corrective 
actions  are  sufficient  or  appropriate  to 
bring  the  contract  market  into 
compliance  with  the  standards  in 
paragr^h  (d)(1)  of  this  section. 

The  Commission’s  order  denying  the 
exemption  will  state  the  Commission’s 
findings  and  the  date  on  which  the  dual 
trading  prohibition  will  take  effect  on 
the  contract  market. 

(ii)  Publication.  A  Commission  order 
denying  an  exemption  pursuant  to  this 
paragraph  (d)(10)  will  ^  published 
promptly  by  the  Commission  in  the 
Federal  Register. 

(iii)  Effective  Date.  A  Commission 
order  denying  a  contract  market's 
petition  for  an  exemption  pursuant  to 
this  paragraph  (d)(10)  of  this  section 
shall  become  effective  at  least  20  days 
after  issuance,  unless  the  Commission 
determines  that  more  immediate  action 
is  appropriate  in  the  public  interest. 

(^  Exemption  revocation.  An 
exemption  may  be  revoked  if  the 
Commission  determines  that  a  contract 
market  is  not  in  compliance  with  the 
standards  in  paragraph  (d)(1)  of  this 
section  or  if  any  condition  of  the 
exemption  has  not  been  met.  The 
Commission  shall  notify  the  contract 
market  in  writing  of  its  intent  to  issue 
an  order  to  revoke  the  contract  market’s 
exemption.  Such  notice  shall  include 
the  reasons  for  the  proposed  revocation 
and  the  procedures  under  which  the 
contract  market  shall  have  the 
opportunity  to  be  heard.  After 
considering  information  relevant  to  the 
proposed  revocation,  the  Commission 
shall  determine  whether  to  revoke  the 


exemption.  Any  Commission  revocation 
order  shall  state  findings  in  support  of 
the  revocation  and  be  effective  at  least 
20  days  after  issuance  unless  the 
Commission  determines  that  more 
immediate  action  is  appropriate  in  the 
public  interest.  Such  order  shall  state 
the  date  on  which  the  dual  trading 
prohibition  shall  take  effect. 

Appendix  A  to  §  155.5 — Guidelines 
Regarding  Contract  Market  Petition  for 
Exemption  From  Dual  Trading 
Prohibition  Based  on  Suffifdency  of  the 
Trade  Monitoring  System 

Regulation  155.5  permits  a  contract  market 
to  petition  the  Commission  for  exemption 
from  the  dual  trading  prohibition  on  the  basis 
that  its  trade  monitoring  system  satisfies 
certain  standards.  Appendix  A  is  intended  to 
provide  additional  guidance  to  a  contract 
market  as  to  what  is  necessary  to  demonstrate 
that  the  components  of  a  contract  market’s 
trade  monitoring  system,  as  enumerated  in 
the  regulation,  are  sufficient  to  detect  and 
deter  violations  attributable  to  dual  trading.  « 
Although  these  guidelines  include  certain 
standards  that  the  Commission  intends  to 
apply  in  determining  whether  a  particular 
contract  market's  trade  monitoring  system 
meets  the  exemption  standards  in  $  155.5,  the 
Commission  may,  in  its  discretion,  consider 
a  contract  market's  trade  monitoring  system 
as  a  whole. 

I.  Physical  Observation  of  Trading  Areas 

Demonstrate  (e.g.,  by  daily  floor 
surveillance  log)  that  compliance  staff 
performs  floor  surveillance: 

(1)  To  the  extent  practicable,  on  each  open 
and  close; 

(2)  Randomly  at  other  times  during  each 
trading  session;  and 

Demonstrate  further  that  information 
developed  through  such  surveillance  is 
integrated  into  other  compliance  activities  as 
appropriate. 

(3)  When  special  market  conditions 
warrant. 

II.  Audit  Trail  System 

Provide  a  detailed  description  of  the 
methodology  and  procedures  followed  to 
generate  and  assure  the  accriracy  of  recorded 
trade  execution  times.  Demonstrate  the 
highest  degree  of  accuracy  practicable  (but  in 
no  event  less  than  90%  accuracy)  of  trade 
execution  times  required  under  regulation 
1.35(g)  (within  one  minute,  plus  or  minus,  of 
execution)  during  four  consecutive  months 
within  the  12-month  period  ending  with  the 
month  preceding  the  submission  of  the 
exemption  petition. 

If  trade  execution  times  are  recorded 
manually  at  the  contract  market,  demonstrate 
accuracy  rate  through,  at  a  minimum,  a 
comparison  of  the  times  recorded  for  both  the 
executing  and  opposite  sides  of  each  trade  to 
the  times  reported  in  the  time  and  sales 
register. 

If  trade  execution  times  are  imputed  for 
recordation  at  the  contract  mark^, 
demonstrate  accuracy  rate  through,  at  a 
minimum,  accuracy  of  the  data  inputted  and 
a  description  of  the  contract  market’s  trade 
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imputatioa  algorithra,  iodudiiig  bow  and 
why  it  reliably  establishes  the  accuracy  of  the 
imputed  trade  execution  times. 

III.  RacordkeepiBg  Syalom 
Demonstrate  that  a  "representative 

sample"  of  documentation  required  to  be 
prepared  and  maintained  by  each  floor 
member  and  mendier  firm  regarding  the 
execution  of  customer  orders  and  other 
trading  is  reviewed  for  §  1.35  compliance  at 
least  once  each  year.  Provide  checklist  used 
in  the  review  of  the  documentation. 
Demonstrate  that  information  developed 
regarding  inadequate  or  violative 
recordkeeping  is  incorporated  into  other 
compliance  activities  as  appropriate. 

IV.  Surveillance  Sjrstems  to  Detect  Dual 
Tradittg'Refaled  Abuses 

Demonstrate  [e^.,  by  description  of 
procedures  and  by  logs]  that  the  contract 
market,  on  a  daily  basis,  reviews  trade 
registers  and  computerized  surveillance 
reports  to  detect  dual  trading-related  abuses. 
The  contract  market  also  must  describe: 

A.  The  extent  to  which  available  trade 
data,  including  account  numbers,  are 
reviewed;  and 

B.  The  cycle  and  generic  content  of  such 
computerized  reports. 

V.  Use,  on  Consistent  Bask,  of  Information 
to  Bring  Dual  Trading-Related  Discipimary 
Actions  and  Assessment  of  hfoanin^hl 
Penalties 

Provide  a  list  of  each  investigation  and 
disciplinary  {Hoceeding  involving  one  (»’ 
more  dual  trading-related  abuses,  which 
investigation  or  disciplinary  proceeding  was 
in  an  open  status  at  any  time  during  the  12- 
month  period  ending  with  the  month 
preceding  the  submission  of  the  exemption 
petition.  Include  In  list: 

A.  Source  of  investigations  (e.g.,  customer 
compliant  or  inquiry;  automated  report; 
manual  review;  floor  surveillance); 

B.  Type  of  abuse  alleged  or  found;  and 

Q  Disposition  at  each  level  of  the  process. 
For  each  settlement  or  adjudication,  state  any 
penalties  (monetary  or  other)  assessed. 

VI.  Cmnmitraent  of  Resonrces 

Include  statistics  regarding  the  timeliness 
of  the  completion  of  investigations  and  the 
initiation  of  disciplinary  proceedings. 

Issued  in  Washington.  DC,  on  March  2. 
1993,  by  the  Commission. 

Jean  A.  Webb, 

Secretary. 

(FR  Doc.  93-5239  Filed  3-8-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  103, 129, 165  and  1M 

[Dodwt  No.  88P-0030] 

Beverages;  Bottied  Water;  Extension 
of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
comment  period  for  a  proposed  rule  to 
amend  its  regulations  for  bottled  water 
that  publish^  in  the  Federal  Re^ster  of 
January  5. 1993  (58  FR  393).  This 
proposal  would  establish  a  standard  of 
identity  for  bottied  water;  recodify  the 
standard  of  quality  for  bottled  water; 
include  “mineral  water"  in  the 
definition  of  bottied  water,  and  define 
“artesian  water,”  “distilled  water,” 
"mineral  water,”  “purified  water,” 
“spring  water,”  and  “well  water.”  FDA 
is  taking  this  action  in  response  to 
several  requests  to  allow  additional  time 
for  public  comment. 

DATES:  Written  comments  by  April  7, 
1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Kim,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306),  Fo^  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5229. 
SUPPLEIteNTARY  INFORMATION:  In  the 
Federal  Register  of  January  5, 1993  (58 
FR  393J.  FDA  proposed  to  amend  its 
regulations  for  bottled  water,  in  part,  to 
respond  to  a  petition  submitted  by  the 
International  Bottled  Water  Association. 
FDA  believes  that  the  proposed 
regulations  will  promote  honesty  and 
fair  dealing  in  the  interest  of  both 
consumers  and  the  regulated  industry. 
Interested  persons  were  givmi  until 
March  8, 1993,  to  comment  on  this 
proposed  rule. 

In  response  to  the  proposal,  the 
agency  received  several  requests  for  an 
additional  60  days  fw  public  comment 
to  allow  for  sufficient  time  to  collect 
information  from  industry  consultants, 
state  agencies,  and  the  Environmental 
Protection  Agency,  and  sufficient  time 
to  complete  a  spring  water  consumer 
survey.  The  agmicy  also  received 
comments  that  urged  the  agency  not  to 


grant  an  extenskm  because  it  would 
cause  unnecessary  delay  in  this 
rulemaking. 

After  cai^l  consideration  of  these 
requests,  the  agency  has  decided  to 
allow  additional  time  for  interasted 
persons  to  submit  comments  to  enable 
interested  persons  to  collect  data,  to 
conclude  the  pending  survey  and  to 
prepare  comments.  However,  given  that 
the  agency  has  already  provided  60  days 
for  comments,  the  natiue  of  the 
activitira  pointed  to,  in  the  request  for 
extension,  and  the  public  interest  in 
resolving  the  issues  in  this  rulemaking 
in  a  timely  manner,  FDA  is  extending 
the  comment  period  until  April  7, 1993. 

Interested  persons  may,  on  or  before 
April  7, 1993,  submit  to  the  Dockets 
Management  Brandi  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitt^,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m. 
Monday  throii^h  Friday. 

Dated;  March  4, 1993. 

Michael  R.  Teytor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-5436  Filed  3-5-93;  11:15  ami 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of 
additional  meetings  of  the  MSS  Above 
1  GHz  Negotiated  Rulemaking 
Committee  (“Committee”). 

DATES:  Wednesday.  March  24. 1993  at 
9:30  a.m.;  Tuesday,  March  30, 1993  at 
9:30  a.m.;  Wednesday,  March  31, 1993 
at  9:30  a.m.;  Friday.  April  2, 1993  at 
9:30  a.m.;  Monday,  April  5, 1993  at  9:30 
a.m. 

ADDRESSES:  The  meetings  scheduled  on 
March  24  and  30  and  April  2  and  5  will 
he  held  at  the  Federal  Communications 
Commission.  Rm.  856, 1919  M  Street 
NW.,  Washington,  DC  20554.  Tha 
meeting  scheduled  for  March  31  vrill  be 
held  at  1330  Connecticut  Avenue  NW.. 


BiLXJNC  CODE  4M0-01-F 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

MSS  Above  1  GHz  Negotiated 
Rulemaking  Committee 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Notice  of  public  meetings. 
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Concourse  Level  Conference  Room, 
Washington,  DC. 

FOR  ADDITIONAL  MFORMATION  CONTACT: 
Kathleen  Campbell.  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  each  meeting  of  the  MSS 
Above  1  GHz  Negotiated  Rulemaking 
Committee  is  as  follows: 

1.  Opening  Remarks/Comments 

2.  Adoption  of  Agenda 

3.  Minutes/Records  of  Previous 
Meeting  ■ 

4.  Introduction  of  Documents 

5.  Informal  Working  Group  Reports — 
Issues 

6.  Acceptance/Approval  of 
Recommended  Rules 

7.  Acceptance/Approval  of  Report 
Text 

8.  Agenda  for  future  meetings — 
Schedule  for  future  meetings 

9.  Other  Business 

Members  of  the  general  public  may 
attend  this  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  available 
seating.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Fern  ).  Jarmulnek, 
the  Committee’s  Designated  Federal 
Officer,  before  the  meeting. 

Other  meetings  of  the  Committee  have 
previously  been  announced.  (See  Public 
Notice,  DA  93-163  (58  FR  8927 
(February  18, 1993)). 

All  of  the  meetings  begin  at  9;30  a.m. 
'The  complete  schedule  of  full 
Committee  meetings  is  as  follows: 


Day  and  date 

Location 

Tuesday,  March  9, 1993  . 

856. 

Thursday,  March  18,  1993  ... 

856. 

Wednes^y,  March  24, 1993 

856. 

Thursday,  March  25,  1993  ... 

856. 

Tuesday,  March  30, 1993 . 

856. 

Wednesday,  March  31, 1993 

1330  Con- 

necticut 

Ave.,  NW. 

Concourse  Level  Conference 

Room 

Friday,  April  2, 1993  . 

856. 

Monday,  April  5, 1993  . 

856. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-5284  Filed  3-8-93;  8:45  ami 
BtLUNQ  CODE  (712-01-11 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  99-15;  Notice  1] 

RIN  2127-AE38 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  that  the 
requirement  that  plastic  materials  used 
in  lenses  show  no  haze  after  a  3-year 
outdoor  exposure  test  be  changed  to 
specify  not  more  than  7  percent  haze, 
the  level  at  which  haze  becomes 
discemable  to  the  naked  eye.  This 
amendment  would  not  change  the 
stringency  of  the  standard  as  it  has  been 
applied,  but  it  would  increase  the 
objectivity  of  the  standard. 

DATES:  The  comment  closing  date  for 
the  proposal  is  April  23, 1993.  The 
proposed  effective  date  for  the  final  rule 
is  12  months  after  its  publication  in  the 
Federal  Register.  Any  request  for  an 
extension  of  time  to  comment  must  be 
received  not  later  than  10  days  before 
the  published  expiration  date  of  the 
comment  period. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (Docket  hours 
are  from  9:30  a.m.  to  4:00  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Rulemaking 
(202-366-6346). 

SUPPLEMENTARY  INFORMATION:  Sierra 
Products  of  Livermore,  California 
(“Sierra”),  in  response  to  a  compliance 
investigation  initiated  by  NHTSA,  filed 
a  “Petition  to  Amend  FMVSS  108 
Updating  Weather  &  Heat  Testing  of 
Vehicle  Lights  &  Reflectors.”  Three 
principal  issues  and  several  lesser 
issues  merit  public  consideration  and 
comment.  Thus,  the  agency  has  granted 
the  petition  and  seeks  comment  about 
those  issues  in  this  notice.  One  issue 
raised  by  the  petition  regarding  the 
permissibility  of  a  minimum  amount  of 
haze  has  been  determined  to  merit  the 
issuance  now  of  a  proposal  to  amend 
Standard  No.  108.  Should  any  of  the 
other  issues  merit  the  initiation  of 
rulemaking,  NHTSA  will  issue  a 
supplemental  notice  of  proposed 
rulemaking. 


1.  Haze  Limit  for  Reflex  Reflectors 

S5.1.2  of  Standard  No.  108  establishes 
requirements  for  plastic  materials  used 
for  optical  parts  such  as  lenses  and 
reflectors.  One  of  the  requirements 
(subsection  (c))  is  that  plastic  materials 
used  for  reflex  reflectors  shall  meet  the 
appearance  requirements  of  paragraph 
4.2.2  of  SAE  Recommended  Practice 
J576c,  May  1970,  after  the  3-year 
exposure  test  specified  in  the 
Recommended  Practice.  Paragraph  4.2.2 
states  in  pertinent  part  that  “The 
exposed  samples,  when  compared  with 
the  unexposed  control  samples,  shall 
not  show  *  *  *  haze  *  *  Whether 
a  sample  shows  haze  has  traditionally 
been  determined  by  whether  haze  is 
visible  to  the  naked  eye.  However,  all 
plastics  will  develop  an  amount  of  haze 
during  the  weathering  test  that  is  not 
visible  to  the  naked  eye,  but  which  is 
measurable  by  instrumentation. 

General  Electric,  the  manufacturer  of 
“Lexan,”  a  polycarbonate  plastic  resin 
used  in  reflex  reflectors,  bas  stated  that 
its  plastics  will  not  pass  the  weathering 
test  unless  the  fabricator  of  the  product 
in  which  the  plastic  is  used  coats  it. 
According  to  the  SAE,  the  eye  is  not 
sensitive  to  haze  less  than  roughly  7 
percent.  Coated  polycarbonates  develop 
about  6  percent  haze,  and  acrylics 
develop  about  3  percent  haze.  Since -the 
haze  is  not  visible  to  the  naked  eye,  the 
plastics  are  considered  to  pass  the 
weathering  test. 

Sierra  does  not  coat  the  “Lexan” 
polycarbonate  plastic  that  it  uses  in  its 
reflex  reflectors,  raising  the  possibility, 
under  investigation  by  the  agency,  that 
its  reflectors  will  not  meet  the  3-year 
weathering  test.  It  has  petitioned  to  be 
excluded  bom  the  “coating 
requirement,”  either  through 
establishment  of  a  less  demanding 
standard  for  trucks  and  trailers, 
allowing  compliance  instead  with  a 
requirement  for  larger  reflectors  to 
compensate  for  degradation,  or  with  a 
requirement  for  providing  vehicle 
owners  with  instructions  for  haze 
removal. 

Neither  Standard  No.  108  nor  SAE 
J576c  “requires"  coating,  although  that 
process  may,  in  fact,  be  the  most 
practicable  way  to  meet  the 
requirements  of  both.  Sierra  believes 
that  the  prescribed  outdoor  exposure 
test  is  inappropriate  for  truck  and  trailer 
lamps  because  their  service  life  is 
alleged  to  be  too  short  for  haze 
formation.  Sierra  did  not  document  the 
service  life  of  trucks  and  trailers. 
However,  NHTSA  used  the  figure  of  14 
years  as  the  average  life  of  a  heavy 
trailer  in  its  cost/benefit  analysis  of 
proposed  conspicuity  requirements. 
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There  is  no  reason  to  believe  that 
vehicles  in  occasional  use,  such  as  boat 
trailers  and  utility  trailers,  have  a 
shorter  life.  Since  the  average  service 
life  of  an  automobile  is  about  11  years, 
a  reduced  weathering  requirement  for 
trailer  reflectors  does  not  appeen 
justifiable. 

Sierra’s  second  suggestion,  the  — 
allowance  of  larger  reflectors  of 
uncoated  polycarbonate,  does  not 
appear  practicable.  To  compensate  for 
expected  loss  of  reflectivity,  NHTSA 
estimates  that  the  reflectors  would  have 
to  be  six  times  larger  than  at  present. 

The  agency  deems  insufficient  Sierra’s 
suggestion  that  cleaning  instructions  be 
furnished  with  the  vehicle.  'These 
instructions  do  not  compensate  for  the 
provision  of  inadequate  materials  in  the 
first  instance,  nor  do  they  take  into 
account  the  likelihood  that  haze  will 
develop  during  the  possession  of  the 
trailer  by  its  second  and  subsequent 
owners. 

However,  Sierra’s  petition  does 
illustrate  that  an  absolute  requirement 
of  zero  haze  is  inappropriate.  Industry 
studies  used  by  the  SAE  Lighting 
Committee  have  demonstrated  that 
degradation  of  reflex  reflector 
performance  can  be  limited  to  less  than 
17%  by  preventing  haze  in  excess  of 
7%,  but  that  degradation  increases 
rapidly  with  fu^er  haze  to  a  loss  of 
over  80%  of  initial  performance  at  21% 
haze.  To  control  reflex  reflector 
degradation  and  to  make  the  haze  test 
more  objective,  the  SAE  Lighting 
Committee  has  concluded  that  the  SAE 
Recommended  Practice  should  be 
amended  to  establish  a  maximum 
allowable  limit  of  7  percent  for  plastics 
used  for  reflex  refectors. 

The  SAE  Recommended  Practice  also 
would  be  applied  to  plastic  material  for 
headlamp  lenses  (which  the  SAE  added 
to  J576  in  1986).  NHTSA  notes  that  in 
Standard  No.  108,  pla!?tic  lenses  of 
replaceable  bulb  headlamps  are  subject 
to  an  abrasion  resistance  test,  and  that 
most,  if  not  all,  lenses  must  be  coated 
to  meet  it.  This  coating  also  prevents 
excessive  haze.  Standard  No.  108  does 
not  require  the  abrasion  test  for  plastic 
sealed  beam  headlamps,  but  NHTSA 
believes  that  it  is  industry  practice  to 
coat  pl^tic  sealed  beam  lamps. 

NHTSA  has  been  urged  by  the  SAE 
Lighting  Committee  to  harmonize  its 
requirements  for  haze  with  the  SAE 
specifications.  In  this  notice,  the  agency 
is  proposing  the  7  percent  haze 
limitation  for  reflex  reflector  material 
under  consideration  by  the  SAE. 
However,  to  pursue  the  subject  of  haze 
limitations  for  headlamp  lens  material, 
NHTSA  requests  that  commenters 
address  the  following  issues: 


(1)  Whether  there  are  any  replaceable 
bulb  headlamps  with  plastic  lenses  that 
do  not  use  a  hard  coating  to  achieve 
abrasion  resistance. 

(2)  Whether  all  abrasion  resistant 
coatings  also  prevent  the  formation  of 
more  Chan  7  percent  haze  on  samples  of 
plastics  used  in  headlamp  lenses  which 
are  subjected  to  the  3-year  test. 

(3)  Whether  there  are  any  sealed  beam 
headlamps  with  plastic  lenses  that  do 
not  use  a  hard  coating  for  either  haze  or 
abrasion  resistance. 

(4)  Whether  the  adoption  of  a  7 
percent  haze  limit  for  plastic  headlamp 
lenses  would  create  a  burden  on 
industry,  and  if  so,  the  natrire  and 
severity  of  the  burden. 

(5)  Whether  the  industry  favors 
harmonization  of  Standard  No.  108  with 
SAE  J576  for  haze  resistance  of  plastic 
headlamp  lens  materials. 

2.  Thermal  Degradation  of  Acrylic 
Reflex  Reflectors 

Sierra  also  claimed  that  current 
weathering  tests  do  not  address  the  loss 
of  reflector  performance  for  causes  other 
than  haze.  It  criticized  the  agency  for 
deleting  the  lens  warpage  test  in  1973 
which  regulated  distortion  from  heat. 
Before  then.  Standard  No.  108 
incorporated  the  heat  test  of  SAE 
Standard  )575d  which  consisted  of 
operating  a  lamp  for  one  hour  in  a 
chamber  heated  to  120  degrees  F.  The 
lamp  would  reach  a  temperature  higher 
than  that  from  the  heat  of  the  filament. 
At  the  conclusion  of  the  test,  no 
warpage  could  result  that  would  “affect 
the  proper  functioning  of  the  device.” 
Since  the  requirement  was  ambiguous, 
NHTSA  eliminated  it.  However,  in  light 
of  Sierra’s  complaint,  NHTSA  has 
reviewed  the  matter.  When  the  heat  test 
was  deleted,  the  principal  concern  of 
the  test  seemed  to  be  gross  distortions 
of  through-optic  lenses.  It  appears  that 
the  heat  damage  to  a  lens  with  an 
integral  reflex  reflector  was  not 
considered. 

I’here  are  limited  data  indicating  that 
acrylic  reflex  reflectors  may  suffer  from 
heat  degradation.  The  General  Electric 
Company  (GE)  has  reported  (NHTSA 
Docket  No.  108-PRM-000015-01)  a 
weathering  test  in  Florida  in  which 
amber  and  yellow  acrylic  reflex 
reflectors  decreased  in  specific  intensity 
by  18  to  32  percent  after  an  exposure  of 
one  year,  regardless  of  the  angle  of 
exposure.  GE  attributed  the  decrease  in 
photometric  performance  to  minute 
distortions  of  the  reflex  lens  (which  the 
industry  calls  “creep”)  which  occurred 
when  the  plastics  were  exposed  to 
direct  sunlight  (temperatures  of  150  to 
160  degrees  F). 


In  view  of  this  test,  NHTSA  seeks 
comments  on  the  potential  problem  of 
heat  degradation  of  acrylic  plastic  reflex 
reflectors.  NHTSA  requests  commenters 
to  address  the  following: 

(1)  Whether  the  commenter  has  test  or 
other  data  relating  to  the  performance  of 
acrylic  reflectors  after  exposure  to  heat. 

(2)  The  threshold  temperatures  for 
creep  and  stress  relaxation  for  acrylic 
plastics  used  for  lamp  lenses. 

(3)  Whether  creep  will  stabilize  or 
continue  indefinitely. 

(4)  The  maximum  temperature  acrylic 
lenses  may  endure  without  experiencing 
visible  deformation. 

(5)  The  length  of  exposure  required 
for  stability  at  slightly  over  the 
threshold  temperature  and  at  the 
maximum  temperature  stated  in 
response  to  (4). 

(6)  The  maximum  loss  of  photometric 
performance  to  be  expected  if  the  creep 
and  stress  relaxation  eventually 
stabilize. 

(7)  The  maximum  operating 
temperature  of  multiple  function  rear 
lamps  on  passenger  cars,  trucks,  and 
trailers  under  realistic  extreme 
conditions. 

(8)  Whether  integral  reflex  reflectors 
would  degrade  under  the  conditions 
stated  in  response  to  (7). 

(9)  The  test  procedures  that  would  be 
eflective  and  practicable  for  testing 
reflectors  and  lamps  with  integral 
reflectors  for  the  purpose  of  detecting 
which  devices  would  degrade 
significantly  in  service. 

3.  Dye  Loss  of  Acrylic  Reflectors  and 
Lenses 

Sierra  claims  that  the  weathering  test 
of  Standard  No.  108  is  inadequate 
because  complying  red  and  amber 
acrylic  lenses  lose  their  color  in  use. 
NHTSA  believes  that  the  breakdown  of 
the  dye  may  not  bo  a  property  of  the 
plastic  but  of  the  dye  itself.  Dyes  with 
higher  temperature  tolerance  are 
fr^uently  used  in  polycarbonate 
products  because  they  may  be  designed 
for  higher  temperature  applications  than 
acrylic  products,  but  there  is  no 
property  of  acrylic  plastic  which 
contributes  to  fading.  NHTSA 
understands,  however,  that  the  SAE 
adopted  the  three-year  test  when  plastic 
began  to  replace  glass  because  of  some 
concern  that  plastic  would  not  be  as 
fade  resistant  as  glass. 

NHTSA  requests  that  commenters 
provide  information  on  the  following: 

(1)  Whether  the  commenter  has  test  or 
other  data  relating  to  fading  or  loss  of 
dye  color  in  acrylic  or  polycarbonate 
lenses  through,  exposure  to  heat  or 
weathering. 
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(2)  Whether  any  data  exist  indicatinB 
th^  acrylic  polycarbonate  lenses  Me 
or  do  not  fade  under  realistic  operating 
conditions. 

(3)  The  conditims  under  which 
fading  could  be  expected. 

(4)  Whether  there  is  any  reason  to 
believe  that  acrylic  lenses  are  more 
subject  to  this  type  of  degradation  than 
polycarbonate  lenses. 

(5)  Whether  the  commenter  has 
obWved  faded  lenses  in  service  and.  if 
so,  what  views  the  commenter  has  alxiut 
the  cause  of  the  fading. 

(6)  Whether  the  thr^year  test  of  SAE 
J576,  conducted  in  Florida  and  Arizona, 
is  sufficient  to  identify  plastic  materials 
prone  to  fade  in  color. 

(7)  The  kind  of  test  procedure  that 
would  be  effective  and  practicable  for 
testing  lenses  or  plastic  materials  used 
in  lenses  to  detect  any  propensity  to 
fade  signiRcantly  in  service. 

4.  Other  Issues 

Sierra  raised  several  other  issues  as 
well.  The  first  of  these  was  the  opinion 
that  “Accelerated  Methods  of  Testing 
should  be  allowed  in  lieu  or  imtil  Long 
Term  ‘Real  Life’  Testing  Data  on  the 
Final  Product  (or  components)  can  be 
gathered.”  However,  ^erra  provided  no 
information  on  how  such  an  accelerated 
method  might  be  developed.  The  three 
year  weathering  test,  representing  imne 
than  three  years  of  use,  is  the  best 
accelerated  test  that  the  industry  has 
been  able  to  devise  to  date.  When  a 
reliable  test  of  sbmler  duration  becomes 
feasible,  NHTSA  will  consider  it 

Sierra  also  suggested  that  “Weather 
and  ‘Accumulated  Heat’  testing  should 
be  required  on  the  final  products 
themselves  when  at  all  possible  and 
under  as  close  to  ‘Real  Life’  conditions 
as  possible.”  Lastly,  it  suggested  that 
“the  material  should  be  tested  in  its 
final  molded  shape  and  checked  for 
warpage  and  dye  loss  efiects  afterward.” 
This  does  not  appear  to  be  practicable. 
Because  the  standard  specifies  a  three 
year  exposure  test,  the  design  of  many 
lamps  or  reflectors  with  plastic  lenses 
may  not  be  completed  three  years  in 
advance  of  their  introduction.  The 
current  test  procedure  may,  in  fact,  be 
more  rigorous.  Test  samples  of  flat  discs 
of  materiel  may  be  uniformly  exposed  to 
the  sun  while  a  lamp  or  a  reflector 
mounted  vertically  to  simulate  its 
location  on  a  vehicle  would  be  only 
obliquely  exposed  to  sun  rays,  and  those 
of  wrap-around  designs,  not  unifcxmly 
exposed.  There  is  no  reason  to  believe 
that  samples  are  not  representative  of 
the  finished  product  in  their  ability  to 
retain  dye  integrity  or  to  conform  to 
haze  requirements. 


nnally.  Sierra  asks  for  a  system  of  in- 
use  testing  under  which  a  manufacturer 
could  sell  rmcOTtified  products  and 
determine  their  safety  performance  firam 
the  experience  of  motorists.  This 
approach  runs  coimter  to  the  purpose  of 
the  Federal  motor  vehicle  saf^ 
standards.  They  assure  at  the  time  of 
manufacture  a  minimum  level  of  safety 
in  advance  of  the  use  of  a  motor  vehicle 
or  motor  vehicle  equipment. 

Fcnt  the  reasons  explained  above,  the 
agency  does  not  intend  to  take  further 
action  with  respect  to  the  additional 
issues  raised  by  Sierra. 

This  proposed  rule  would  not  have 
any  retroactive  efiect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C  1392(d)), 
whenever  a  Federal  motor  vehicle  saf^y 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  neither  majm* 
within  the  meaning  of  Executive  Order 
12291  “Federal  Regulation”,  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  stringency  of  the  haze 
requirement  would  not  be  changed. 
Further,  according  to  data  indicating 
that  haze  of  less  than  7%  is  not 
detectable  by  the  human  eye, 
conformance  of  a  reflector  with  the  haze 
requirement  could  still  be  judged  with 
the  naked  eye.  Impacts  of  the  proposal 
would,  therefore,  be  so  minimal  as  not 
to  warrant  preparation  of  a  full 
regulatory  evaluation. 

Regulatory  Flexibility  Act 

The  agency  has  edso  considered  the 
eHects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  a^on 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle 
manufacturers  are  generally  not  small 
businesses  within  the  meaning  of  the 


Regulatory  Flexibility  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  would  not  Ito  significantly 
affected  as  the  price  of  new  motor 
vehicles  should  not  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  “Federalism.”  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environment. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissdons  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

Tments  in  a  concise  fashion. 

a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  tliat  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
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file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed.  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Sub|ects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles 

PART  571--FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

1.  The  authority  section  would 
continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  §  571.108,  S5. 1.2(c)  would  be 
revised  to  read: 

§571.108  Standard  No.  108;  Lamps, 
reflective  devtoes,  and  associated 
equipment 

***** 

S5.1.2  *  *  * 

(c)  After  the  outdoor  exposure  test, 
plastic  materials  used  for  reflex 
reflectors  shall  not  show  surface 
deterioration,  crazing,  dimensional 
changes,  color  bleeding,  delamination, 
loss  of  surface  luster,  or  haze  that 
exceeds  7  ptercent  as  measured  under 
ASTM-1003-61.  When  a  plastic  reflex 
reflector  is  installed  behind  a  plastic 
outer  lens  and  not  exposed  directly  to 
sunlight,  the  outdoor  exposure  test  shall 
be  conducted  with  the  outer  lens 
material  covering  the  reflex  reflector 
material  in  close  proximity,  and  the 
cumulative  haze  of  both  materials  shall 
not  exceed  7  percent. 
***** 

Issued  on:  March  3, 1993. 

Baify  Felrice, 

Associate  Administrator  for  Rulemaking. 

|FR  Doc.  93-5275  Filed  3-8-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Notice  of  90-Day  Finding 
on  Petition  To  List  the  Cactus 
Ferruginous  Pygmy  Owl  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding  and 
initiation  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  The  petition  presents 
substantial  scientific  or  commercial 
information  indicating  that  listing  the 
cactus  ferruginous  pygmy-owl 
(Glaucidium  brasilianum  cactorum)  as 
an  endangered  species  may  be 
warranted.  A  status  review  is  initiated. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  February  26, 1993. 
To  be  incorporated  into  the  Service’s 
one-year  finding  on  this  petition, 
comments  and/or  information  must  be 
submitted  by  June  7, 1993.  The  Service 
will  accept  information  on  the  status  of 
the  cactus  ferruginous  pygmy-owl  at  any 
time. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  the  cactus 
ferruginous  pygmy-owl  petition  may  be 
submitted  to  the  Field  Supervisor, 
Arizona  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
3616  West  Thomas  Road,  Suite  6, 
Phoenix,  Arizona  85019.  The  petition, 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
F.  Spiller,  Field  Supervisor  at  the  above 
address  (telephone  602/379-4720  or 
FTS  261-4720). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  as  amended  (Act) 
(16  U.S.C.  531  et  seq.),  requires  that  the 
Service  evaluate  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  the 
petitioned  action  may  be  warranted.  To 
the  maximum  extent  practicable,  this 
finding  should  be  made  within  90  days 
of  receipt  of  the  petition,  and  the 
finding  is  to  be  promptly  published  in 
the  Federal  Register.  If  the  finding  is 


positive,  the  Service  is  also  required  to 
promptly  eommence  a  status  review  of 
the  species. 

On  May  25, 1992,  Peter  Galvin 
submitted  a  letter  co-sponsored  by  the 
Greater  Gila  Biodiversity  Project, 

Friends  of  the  Owls,  Robin  Silver,  and 
the  Biodiversity  Legal  Foundation 
(petitioners)  to  the  Service,  requesting 
the  Service  to  list  the  cactus  ferruginous 
pygmy-owl  [Glaucidium  brasilianum 
cactorum)  as  an  endangered  species. 

The  petitioners  also  requested  that 
critical  habitat  be  designated  concvurrent 
with  listing.  On  June  2, 1992  the  Service 
informed  the  petitioners  their 
correspondence  had  been  accepted  as  a 
petition. 

This  finding  is  based  on  various 
documents,  including  published  and 
unpublished  studies,  agency 
documents,  and  field  survey  records. 

All  documents  on  which  this  finding  is 
based  are  on  file  in  the  Service  Field 
Office  in  Phoenix,  Ari2»)na  (See 
ADDRESSES  above). 

A  species  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  may  be  designated  an 
endangered  species  under  the  Act.  A 
species  likely  to  become  endangered  in 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  may  be 
designated  a  threatened  species  under 
the  Act.  Section  3(15)  of  the  Act 
includes  under  the  term  species  •  * 
any  subspecies  *  *  *  and  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature." 

In  November  1991,  the  Service' 
elevated  the  cactus  ferruginous  pygmy- 
owl  (hereafter  “owl”  unless  otherwise 
noted)  to  Category  1  candidate  species 
status  (56  FR  58804).  Category  1  status 
indicates  that  the  Service  has  sufficient 
information  to  propose  listing  a  species 
as  threatened  or  endangered,  but  that  a 
proposed  rule  has  not  l^n  issued 
because  of  higher  listing  priorities  at  the 
time.  The  Service  has  information  on 
population  declines  and  loss  of  habitat 
for  the  owl,  primarily  in  southern  Texas 
and  southern  Arizona.  Information  from 
Mexico  is  unavailable  at  this  time. 
However,  the  historic  range  of  the  owl 
in  the  United  States  constitutes  a 
significant  portion  of  its  entire  range. 

The  cactus  ferruginous  pygmy-owl  is 
one  of  3  subspecies  of  the  ferruginous 
pygmy-owl  recognized  in  North, 

Central,  and  South  America.  G.  b. 
cactorum  occurs  from  central  Arizona 
south  to  the  states  of  Colima  and 
Michoacan  in  western  Mexico,  and  from 
southern  Texas  south  to  Tamaulipas  and 
Nuevo  Leon  in  eastern  Mexico  (van 
Rossem  1945,  Blake  1953,  Peterson 
1960,  Peterson  and  Chalif  1973,  Phillips 
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et  al.  1964,  Oberbober  1974).  South  of 
these  regkns  and  timmgh  Central 
America,  G.  b.  ridgewayi  replaces  G.  b. 
cactorum  (Friedmann  et  al.  1950,  Blake 
1953,  Hunter  1988).  Throughout  South 
America,  G.  b.  brosilianum  is  the 
resident  subspecies  (da  Schauensee 
1966,  Hunter  1988). 

The  cactus  ferruginous  pygmy-owl 
was  first  described  by  van  Ross^ 

(1937),  and  is  recognized  as  a  valid 
subspecies  (Friedmann  et  al.  1950, 

Blake  1953,  Phillips  et  al.  1964,  Monscm 
and  Phillips  1981,  Hunter  1988,  and 
Millsap  and  )(^son  1988).  The  Service 
has  pr^ously  recognized  G.  b. 
cactorum  (56  FR  58804).  The  American 
Ornithologists’  Union  (AOU)  did  not  list 
subspecies  in  the  most  recent  Checklist 
of  North  American  Birds  (AOU  1983). 
The  above  information,  presented  by  the 
petitioners  or  otherwise  available  to  the 
Sovice,  iiKlicates  that  the  cactus 
ferruginous  pygmy-owl  may  be  listed 
under  the  Act,  as  ***  *  *  any  subspecies 
*  *  *  and  any  distinct  population 
segment  oi  any  species  of  vmt^rate  fish 
or  wildlife  wMcb  interbreeds  when 
matiue”  (Section  3(15)]. 

The  cactus  ferruginous  pygmy-owl 
primarily  occurs  in  tropical  and 
subtropical  woodland  thickets  and 
thomsoub  communities.  In  the 
northern  portion  of  its  range,  the  owl 
occurs  alwg  watercourses  in  dense 
woodlands  of  cottonwood,  mesquite, 
hackberry,  oak,  and  Texas-ebony 
(Gilman  1909  in  Bent  1938,  Peterson 
1960, 1973,  Phillips  et  al.  1964, 
Oberholser  1974,  Tewes  1992).  This  owl 
also  occurs  in  dertae  desert  associations 
of  mesquite,  paloverde,  acacia, 
ironwood,  and  saguaro  cactus  (van 
Rossem  1945,  )ohnson-Duncan  et  al. 
1988,  Millsap  and  Johnson  1988,  Hunter 
1988).  Farther  sou^  in  Mexico,  the  owl 
appears  to  be  less  closely  tied  to 
watercourses.  In  Mexico,  it  occurs  in 
lowl^d  thickets,  tbrnnscrub 
communities,  and  seccmd  growth  forest 
(van  Rossrai  1945,  Peterson  1973,  AOU 
1983). 

The  petition  amtended  that  listing 
the  cactus  ferruginous  pygmy-owl  as 
endangwed  is  warrant^  bec^se 
populaticms  have  declined,  essential 
habitat  is  subject  to  widespread  present 
and  threaten^  destruction,  existing 
regulatory  medranisms  for  protection 
are  inadequate,  and  overuse  for 
commerdal/recreational  purposes  is 
occurring.  The  petition  presented 
information  on  these  fetors. 

Section  4(a)l  of  the  Act  lists  five 
factors  to  be  considered  in  determining 
whether  a  species  may  be  threatened  or 
endangwed.  These  five  factors  are 
discu^ed  below,  with  sununaries  of 


information  presented  in  the  petition, 
and  otherwise  available  to  the  Service. 

A.  The  Present  or  Xhreatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  petition  contended  that  extensive 
loss  of  owl  habitat  has  taken  place,  and 
that  remaining  habitat  continues  to  face 
threats  of  destruction,  modification,  and 
fragmentation.  The  petition  contended 
that  this  destruction  and  modification  of 
habitat  has  resulted  in  corresponding 
reductions  in  owl  numbers. 

Widescale  loss  and  modification  of 
riparian  habitats  in  the  Scmthwest  are 
well-described  (Phillips  et  al.  1964, 
Bulmer  and  Thornburg  1988,  General 
Accounting  Office  1988,  Szaro  1989, 

Dahl  1990,  State  of  Arizona  1990).  Dahl 
(1990)  reviewed  losses  of  wetland 
between  1780  and  the  1980s  in  the 
southwestern  states:  California  91%; 
Nevada  52%;  Utah  30%;  Arizona  36%; 
New  Mexico  33%;  and  Texas  52%. 
Bulmer  and  Thornburg  (1988)  estimated 
that  as  much  as  90%  of  lowland  riparian 
habitat  in  Arizona  has  been  lost.  These 
losses  have  been  attributed  to  xuban 
encroachment,  water  diversion, 
channelization,  livestock  grazing,  and 
hydrological  changes  resulting  ^m 
land  use  practices.  With  these  impacts, 
availability  of  riparian  woodland  habitat 
for  the  owl  has  greatly  diminished. 
Habitat  loss  and  population  declines  are 
summarized  below,  for  Arizcma,  Texas, 
and  Mexico. 

Arizona 

The  cactus  ferruginous  pygmv  owl 
was  once  a  common  resident  of  lowland 
central  and  southern  Arizona, 
inhabiting  mesquite-cottonwood 
woodlands  along  the  lower  Salt,  Verde, 
and  Gila  Rivers,  and  their  major 
tributaries  (Swarth  1914,  Breninger  1898 
in  Bent  1938,  Bendire  1892  in  Bent 
1938,  Friedmann  et  al.  1950,  Phillips  et 
al.  1964,  Monson  and  Phillips  1981, 
Hunter  1988,  Millsap  and  Johnson 
1988).  The  owl  has  declin^  throughout 
this  region,  to  the  degree  that  it  is  - 
considered  nearly  extirpated  (Monson 
and  Phillips  1981,  Arizona  Game  and 
Fish  Department  1988,  Johnson-Duncan 
et  al.  1988,  and  Millsap  and  Johnson 
1988).  Hunter  (1988)  found  fewer  than 
20  verified  records  between  1971  and 
1988.  In  1992,  surveys  located  three 
single  owls  in  Arizona  (U.S.  Fish  and 
Wildlife  Service  and  National  Park 
Service,  unpublished  data).  In  recent 
decades,  the  owl’s  riparian  habitat  has 
been  extensively  modified  and 
destroyed  by  agricniltural  development, 
urban  expansion  and  general  watershed 
degradation  (Phillips  et  al.  1964,  Bulmer 
and  Thcnuburg  1988,  State  or  Arizcma 


1990).  The  State  of  Arizona  lists  the  owl 
as  endangered  (Arizona  Game  and  Fish 
Department  1988). 

Texas 

The  coc:tu8  ferruginous  py^y-owTs 
historic  range  in  Texas  was  ^  lower 
Rio  Grande  valley,  where  it  was 
considered  a  commcm  resident  of 
mesquite-cx)ttonwcx)d-Texas-ebony 
woodlands  and  cxMStal  oak  mottos  (Bent 
1938,  Friedmann  et  al.  1950,  Peterson 
1960,  Oberholser  1974,  Millsap  and 
Johnscm  1988,  Tewes  1992). 

There  is  evidence  that  while  the 
overall  range  of  the  owl  has  not  changed 
significantly  in  Texas,  its  numbers  have 
declined.  Habitat  has,  and  continues  to 
be,  lost  and  modified  along  the  lower 
Rio  Grande  valley,  chiefly  throu^ 
agricultural  development  and  uiWn 
expansion.  Owls  have  been  seen  less 
fir^uently  in  rec:ent  years  and  in  smaller 
numbers  (Oberholser  1974,  Hunter 
1988).  Tewes  (1992)  found  no  owls  in  a 
1991  survey  of  the  lower  Rio  Grande 
valley.  Orte  significant  population  does 
persist  in  coastal  oak  motte  habitat, 
perhaps  consisting  of  up  to  1000 
individuals  (R.  Wauer,  unpubl.  data). 

Mexic» 

The  owl  occurs  in  the  northern  half  of 
Mexico,  in  lowland  (below  4S00^eet 
elevation)  commimities  of  thomscrub 
and  large  cadi.  The  owl  is  absent  or  rare 
in  the  highlands  of  Mexico’s  central 
plateau,  which  does  not  provide 
suitable  habitat  (Friedmann  1950,  Blake 
1953,  Peterson  1973).  The  subspedes  is 
distributed  in  two  disjunct  regions:  the 
lower  elevations  of  the  Pacific  slope  in 
the  west,  and  the  gulf  cxmstal  region  in 
the  east. 

In  the  middle  20th  century^  the  owl 
was  generally  described  as  having  been 
common  in  both  regions  (van  Rossem 
1945,  Friedmann  et  al.  1950,  Blake 
1953).  We  lack  cnirrent  information  on 
the  status  of  the  owl  and  its  habitat  in 
Mexicx).  It  is  possible  that  the  factors 
causing  declines  in  Texas  and  Arizona 
are  also  having  effects  in  Mexicm 
(Hunter  1988).  In  1991,  Tewes  (1992) 
located  owls  at  13  of  27  survey  sites  in 
northeastern  Mexic».  Tewes  (1992) 
believed  expansion  of  the  human 
population  could  reduce  available 
habitat  in  the  region  surveyed. 
Population  trends  and  habitat  changes 
in  Mexico  will  be  evaluated  during  the 
Servic^e’s  status  review. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

The  petitioners  contended  that  the 
owl  may  be  subject  to  harassment  by 
birdwatchers,  who  cx>nc»ntrate  at  the 
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few  remaining  known  locations  of  owls 
in  the  United  States.  Oberholser  (1974) 
and  Tewes  (1992)  considered  this  a 
potential  threat.  The  potential  for  these 
factors  constituting  a  significant  threat 
will  be  evaluated  during  the  Service’s 
status  review.  • 

C.  Disease  or  Predation 

The  petition  presented  no  information 
that  disease  or  predation  constituted 
significant  threats  to  the  owl.  The 
potential  for  these  factors  constituting 
additional  threats  will  be  evaluated 
during  the  Service’s  status  review. 

D.  The  Inadequacy  of  Existing 
Hegulatory  Mechanisms 

The  petitioners  contended  that 
existing  regulatory  mechanisms  are 
inadequate  to  protect  the  owl  and  its 
habitat.  They  contended  that  no 
conservation  plans  or  management 
guidelines  exist  for  the  owl  or  its 
habitat,  for  lands  managed  by  the 
Arizona  State  Land  Department,  U.S. 
Forest  Service,  U.S.  Bureau  of  Land 
Management,  National  Park  Service, 
Bureau  of  Reclamation,  U.S.  Fish  and 
Wildlife  Service,  or  Indian  Nations, 

State  of  Texas,  or  private  parties. 
However,  taking  of  the  owl,  or 
destruction  of  its  habitat  on  lands 
administered  by  many  of  the  above 
agencies  is  often  prohibited,  by 
regulations  that  may  not  specifically  cite 
the  owl.  The  owl  is  currently  protected 
under  the  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-712).  The  adequacy  of 
existing  regulatory  mechanisms  for 
protecting  the  cactus  ferruginous 
pygmy-qwl  and  its  habitat  will  be 
evaluated  dining  the  Service’s  status 
review. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

This  owl  nests  in  cavities  excavated 
by  woodpeckers,  in  trees  or  large  cacti. 
Some  authorities  (Arizona  Game  and 
Fish  Department  1988)  believe  that 
increasing  competition  for  nest  cavities 
with  the  exotic  European  starling  may 
be  a  threat  to  cavity  nesters.  The 
potential  for  other  natural  or  manmade 
factors  constituting  threats  to  the  owl 
and  its  habitat  will  be  evaluated  during 
the  Service’s  status  review. 

After  a  review  of  the  petition,  the 
references  cited,  and  information 
otherwise  available,  the  Service  finds 
that  the  {>etition  presented  substantial 
information  indicating  that  listing  the 
cactus  ferruginous  pygmy-owl  as  an 
endangered  species  may  be  warranted. 
The  available  information  indicates  that 
loss  and  modification  of  habitat  have 
I  resulted  in  reductions  in  the  range  and 
overall  numbers  of  the  owl  over  a 


significant  portion  of  its  historical 
range.  Lack  of  existing  regulatory 
mechanisms,  and  other  factors  yet  to  be 
defined,  may  have  contributed  to  this 
decline. 

'This  finding  initiates  a  status  review 
for  the  cactus  ferruginous  pygmy-owl  as 
required  under  section  (4)(b)(3)(A)  of 
the  Act.  Within  one  year  of  receiving  the 
petition,  the  Service  is  required  under 
section  4(b)(3)(B)  of  the  Act  to  make  a 
finding  as  to  whether  the  petitioned 
action  is  warranted.  The  Service  would 
appreciate  any  additional  data, 
information  or  comments  from  the 
public,  government  agencies,  the 
scientific  community,  industry,  or  any' 
other  interested  party,  concerning  the 
status  of  the  cactus  ferruginous  pygmy- 
owl  or  its  habitat  throughout  its  range. 
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This  primary  author  of  this  notice  was 
Timothy  Tibbitts  of  the  Phoenix, 
Arizona  Fish  and  Wildlife  Service 
Ecological  Services  Field  Office  (see 
AODBESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C. 
1361-1407;  16  U.S.C. 1531-1544;  16 
U.S.C.  4201-4245;  Pub.  L.  99-625, 100 
Stat.  3500;  unless  otherwise  noted). 

List  t)S  Suhjefds  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 
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Dated:  February  26. 1993. 

Richard  N.  Smith, 

Deputy  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  93-5372  Piled  3-6-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  o9ier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  autfiority,  filing  of 
petitions  and  applications  and  agerv:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMISSION  ON  aVIL  RIGHTS 

South  Dakota  Advtaory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Dakota  Advisory  Committee  to  the 
Commission  will  be  held  from  1:00  p.m. 
until  3:30  p.m.  on  Friday,  April  2, 1993, 
at  the  Holiday  Inn,  100  W.  8th  Street,  in 
Sioux  Falls.  The  purpose  of  this  meeting 
is  to  review  the  Committee’s  current 
project  in  employment  discrimination 
against  women  in  South  Dakota  and 
plan  future  projects. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Rae  Burnette,  or  William 
F.  Muldrow,  Director  of  the  Rocky 
Mountain  Regional  Division,  (303)  866- 
1040  (TDD  303-866-1049).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should 
contact  the  Region^  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  1, 1993. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-5299  Filed  3-8-93;  8,45  am) 
BtLUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis,  (BEA) 

(Docket  No.  930241-3041] 

Intent  to  Revise  the  Boundaries  of  the 
BEA  Economic  Areas 

AGENCY:  Bureau  of  Economic  Analysis, 
Commerce. 


ACTION:  Advance  notice  and  request  for 
comments. 

SUMMARY:  BEA  has  begun  the  process  of 
revising  the  boundaries  of  the  BEA 
Economic  Areas.  The  boundaries  of  the 
current  areas  were  established  in  1977, 
primarily  on  the  basis  of  commuting 
and  metropolitan  area  data  from  the 
1970  Census  of  Population.  In  order  to 
maintain  the  analytical  usefulness  of  the 
Economic  Areas,  their  boundaries  must 
be  revised  when  there  are  substantial 
changes  in  the  county-level 
relationships  on  which  they  are 
fmmded.  Reviews  of  the  Eccrnmnic  Area 
boundaries  following  the  1980  Census 
indicated  little  need  for  revision  at  that 
time.  However,  current  revisions  to  the 
boundaries  for  the  metropolitan 
statistical  areas — issued  by  OMB 
following  the  1990  Census — cross  the 
existing  Economic  Area  boundaries  in 
nine  cases  (creating  need  for  changes  in 
18  or  more  Economic  Areas),  and 
preliminary  reviews  of  commuting 
trends  suggest  that  there  may  be 
numerous  additional  cases  where  the 
existing  BEA  Economic  Areas  are  no 
longer  consistent  with  current  patterns 
of  commuting.  The  objective  of  these 
revisions  is  to  modify  the  existing 
boundaries  as  needed  to  define 
analytical  areas  that  are  more  reflective 
of  current  regional  relationships. 
Proposed  changes  to  Economic  Area 
boundaries  will  be  published  for 
comment  in  a  later  issue  of  the  Federal 
Register,  and  an  additional  period  for 
comments  will  be  provided.  "" 

DATES:  Persons  who  wish  to  provide 
comments  regarding  methodology  for 
the  Economic  Area  definitions  ^ould 
submit  them  in  writing  no  later  than 
April  30, 1993, 

ADDRESSES:  Written  comments  should 
be  submitted  to  Kenneth  Johnson,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  BE-61,  Regional 
Economic  Analysis  Division, 
Washington,  DC  20230,  or  Fax  (202) 
523-7508. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Johnson,  (202)  523-0960;  Fax 
(202)  523-7508. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  authority  granted  in  15  U.S.C. 
175  et  seq.,  the  Bureau  of  Economic 
Analysis  (BEA)  first  developed  and 
presented  a  complete  set  of  functional 


econcHnic  areas,  along  with  projections 
to  1990,  in  “Area  Economic  Projections 
1990,”  an  October,  1974  supplement  to 
the  “Survey  of  Coirrent  Business.”  These 
173  multi-county  areas  covered  the 
entire  United  States  and  were  known  as 
the  BEA  Economic  Areas.  The 
development  of  the  Economic  Areas  was 
part  of  BEA’s  obligation  to  provide  a 
meaningful  framework  fw  small-area 
econmnic  projections. 

In  1977,  BEA  last  revised  the 
boundaries  for  its  set  of  functional 
economic  areas.  In  addition  to  their  use 
in  the  BEA  regional  estimates  and 
projections  programs,  the  resulting  183 
economic  areas  are  used  to  provide  a 
geographic  grid  for  analytical  studies  by 
governmental  ^endes,  academic 
researchers,  and  market  analysts  in  the 
private  sector. 

The  methods  used  in  defining  the 
economic  areas  and  the  list  of  counties 
that  each  economic  area  comprised  were 
presented  in  “BEA  ECDNOMIC  AREAS 
(Revised  1977)."  Because  the  1977 
document  is  out  of  print,  its  brief  text 
is  presented  below  to  provide 
background  for  this  notice. 

The  Bureau  of  Economic  Analysis 
(BEA)  Economic  areas  are  nodal 
functional  areas  delineated  to  fadlitate 
regional  economic  analysis.  Each  area 
consists  of  an  economic  node — a 
standard  metropolitan  statistical  area 
(SMSA),  or  similar  area,  that  serves  as 
a  center  of  economic  activity — and  the 
surrounding  cormties  that  are 
economically  related  to  the  center.  To 
the  extent  possible,  each  area  includes 
the  place-of-work  and  place-of- 
residence  of  its  labor  force.  The  areas 
cover  the  entire  United  States. 

BEA  economic  areas  were  first 
delineated  in  1969,  based  on  data  fiom  , 
the  early  1960's.  During  the  past  decade, 
the  regional  distribution  of  economic 
activity  changed.  Borne  new  centers 
developed  and  at  the  same  time,  some 
centers — ^particularly  those  in  areas 
where  agriculture  was  the  basic 
industry — declined  and  were  absorbed 
into  other  areas.  Expanded 
transportation  networks,  by  affecting 
patterns  of  travel,  also  led  to  changes  in 
area  boundaries.  The  Interstate  Highway 
System  was  a  major  factor  of  this  Idnd. 

The  1977  delineation  resulted  in  183 
areas — ^ten  more  than  in  1969 — and  was 
based  primarily  on  three  sets  of  data:  (1) 
Joiumey-to^work  data  from  the  1970 
Census  of  Population;  (2)  newspaper 
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circulation  data  for  1972;  and  (3)  1975 
county  commuting  data  developed  from 
Social  Seciirity  Administration  and 
Internal  Revenue  Service  Records. 

Delineation  of  Boundaries 

Delineation  procedures  were 
essentially  the  same  as  those  used  in 
1969.  As  a  first  step,  the  SMSA 
containing  the  largest  percentage  of 
employment  in  an  area  identihed  as  a 
potential  economic  area  was  usually 
chosen  as  the  principal  center.  In  some 
economic  areas,  smaller  SMSA’s  were 
added  as  secondary  centers.  Where  an 
SMSA  was  an  integral  part  of  a  larger 
metropolitan  complex,  a  multi-SMSA 
center  was  chosen.  For  example,  the 
Jersey  City,  Newark,  Paterson-Clinton- 
Passaic,  Stamford.  Norwalk.  Bridgeport, 
and  Nassau-Suffolk  SMSA’s  are  all  part 
of  the  New  York  Qty  Metropolitan  area 
complex,  which  constitutes  the  center  of 
the  New  York  economic  area.  In 
sections  of  the  country  with  no,  SMSA 's, 
cities  with  populations  of  25,000,  and 
functioning  as  economic  nodes,  were 
identified  as  area  centers. 

After  the  centers  were  identified,  each 
of  the  approximately  2,600  counties  that 
did  not  fall  within  a  center  was 
examined  to  determine  the  center  to 
which  it  was  most  closely  related.  For 
the  bulk  of  these  coimties,  the  primary 
data  source  used  was  joumey-to-work 
information  frttm  the  1970  Census  of 
Population.  These  data  showed  the 
gross  commuting  of  workers  from  each 
county  of  residence  to  as  many  as  13 
counties  of  work. 

Counties  were  assigned  to  centers  in 
accordance  with  commuting  patterns. 

In  many  instances,  the  association 
between  a  county  and  a  particular  area 
was  not  based  on  direct  commuting  ties 
to  the  central  city  or  county,  but  rather 
on  commuting  ties  to  a  noncentral 
county,  which,  in  turn,  was  tied  to  the 
center.  The  assignment  of  counties  to 
centers  was  more  difficult  in  urban 
areas  of  the  United  States  because  of  the 
insufficiency  of  commuting  data.  This 
problem  was  overcome  through  the  use 
of  supplemental  data,  such  as 
metropolitan  newspaper  circulation 
figures  in  rural  areas,  and  the  advice  of 
people  such  as  State  planning  agents, 
who  were  familiar  with  the  geography 
and  economies  of  the  areas. 

The  1970  joumey-to-work  data  w'ere 
compared  with  the  1975  county 
commuting  data  developed  from  the 
Social  Security  Administration’s  10- 
Percent  Continuous  Work  History 
Sample  and  from  place-of-residence 
data  from  Internal  Revenue  Service 
records.  This  comparison,  however,  did 
not  result  in  substantial  changes  in  the 
delineations.  Preliminary  delineations 


of  economic  areas  were  circulated  for 
review  and  comment  to  the  above- 
mentioned  people  and  to  other 
authorities  in  State  planning  offices, 
university  bureaus  of  business  and 
economic  research,  and  field  offices  of 
Federal  agencies  involved  in  water 
resoxuces  planning.  Final  delineations 
took  these  comments  into  account. 

Area  Listings 

The  publication  presents  a  revised 
map  and  two  county  listings  which 
identify  the  geographic  composition  of 
BEA  economic  areas.  The  first  listing 
presents  the  economic  areas  in 
numerical  order,  identified  by  name. 

For  each  economic  area,  component 
SMSA’s  are  identified  by  name  and 
FIPS  number,  and  each  component 
county  is  designated  according  to 
whether  it  is  or  is  not  in  an  SMSA.  The 
second  listing  is  organized  by  State; 
component  economic  areas,  or  parts  of 
economic  areas,  are  shown,  as  well  as 
those  States  containing  remaining  parts 
of  economic  areas. 

If  detailed  county  definitions  of  the 
current  economic  areas  are  needed.  BEA 
has  a  small  supply  of  “BEA  ECONOMIC 
AREAS  (Revised  1977).’’  Written 
requests  for  single  copies  of  the 
document  should  be  sent  to  Kenneth 
Johnson  at  the  above  address,  and  will 
be  handled  while  supplies  permit. 

A  series  of  three  Federal  Register 
notices  is  planned  on  this  subject. 
Comments  on  the  current  notice  should 
address  issues  related  to  the  data  and/ 
or  the  procedures  used  to  determine  the 
areas.  A  summary  of  these  comments 
and  a  set  of  proposed  boundary  changes 
will  be  published  for  comment  in  a 
second  Federal  Register  notice.  A 
summary  of  comments  on  the  proposed 
boundary  changes  and  final  boundary 
changes  will  be  published  in  the  third 
notice. 

Carol  S.  Carson, 

Director. 

(FR  Doc.  93-5317  Filed  3-6-93;  8:45  am) 
BILUNQ  CODE  3S10-06-M 


International  Trade  Administration 
[A-834-604,  A-821-604,  A-823-804] 

Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Ferrosilicon  From 
Kazakhstan  and  Ukraine;  and 
Postponement  of  Final  Determination; 
Ferrosilicon  From  the  Russian 
Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice. 


FOn  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0371. 

Final  Determinations  and 
Postponement  of  Final  Determination 

The  Department  of  Commerce  (“the 
Department’’)  determines  that 
ferrosilicon  ^m  Kazakhstan  and 
Ukraine  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (“the 
Act’’)  (19  U.S.C.  1673d).  The 
Department  also  determines  that  critical 
circumstances  exist  with  respect  to 
imports  of  ferrosilicon  from  Kazakhstan 
and  Ukraine.  The  estimated  margins  are 
shown  in  the  “Suspension  of 
Liquidation’’  section  of  this  notice. 

The  Department  is  postponing  the 
deadline  for  the  final  determination  in 
the  investigation  of  ferrosilicon  finm  the 
Russian  Federation  until  May  13, 1993. 


Since  the  publication  of  our 
affirmative  preliminary  determinations 
on  December  29, 1992  (57  FR  61876), 
the  following  events  have  occurred. 

On  December  24, 1992  (57  FR  79, 
January  4, 1993),  we  preliminarily 
found  affirmative  critical  circumstances 
with  respect  to  imports  of  ferrosilicon 
from  Kazakhstan,  the  Russian 
Federation,  and  Ukraine.  Accordingly, 
we  instructed  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
ferrosilicon  from  Kazakhstan,  the 
Russian  Federation,  and  Ukraine  from 
September  30, 1992,  a  date  90  days  prior 
to  the  date  of  publication  of  the  notice 
of  preliminary  determinations  in  the 
Federal  Register. 

On  January  8, 1993,  we  received  a 
letter  stating  that  petitioners  do  not 
request  a  hearing  in  these  investigations 
unless  another  interested  party  submits 
such  a  request.  On  January  8, 1993,  we 
received  a  request  on  behalf  of  Minerals 
U.S.  Inc.,  an  interested  party  to  the 
investigation  involving  Kazakhstan  and 
Russia,  for  a  public  hearing  in  the 
Kazakh  investigation. 

We  received  case  and  rebuttal  briefs 
from  petitioners  and  Minerals  on 
February  5,  and  February  12, 1993, 
respectively. 

On  February  12, 1993,  we  received  a 
letter  from  Minerals  withdrawing  its 
request  for  a  public  hearing.  As 
petitioner’s  request  for  a  hearing  was 
conditional  upon  another  party 
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requesting  a  hearing,  no  public  hearing 
was  held. 

On  March  1, 1993,  we  received  a 
request  from  the  Government  of  the 
Russian  Federation  to  extend  the 
deadline  for  the  final  determination  in 
the  investigation  involving  the  Russian 
Federation  in  order  to  allow  the 
Department  sufficient  time  to  consider 
additional  information  on  the  record  of 
the  investigation.  On  March  3, 1993,  we 
received  a  letter  from  petitioners 
opposing  the  extension  request  filed  on 
behalf  of  the  Government  of  the  Russian 
Federation.  See  Postponement  section  of 
this  notice. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
December  1, 1991,  through  May  31, 

1992. 

Scope  of  Investigations 

The  product  covered  by  these 
investigations  is  ferrosilicon,  a 
ferroalloy  generally  containing,  by 
weight,  not  less  than  four  percent  iron, 
more  than  eight  percent  but  not  more 
than  96  percent  silicon,  not  more  than 
10  percent  chromium,  not  more  than  30 
percent  manganese,  not  more  than  three 
percent  phosphorous,  less  than  2.75 
percent  magnesium,  and  not  more  than 
10  percent  calcium  or  any  other 
element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferroscilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
these  investigations.  Calcium  silicon  is 
an  alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 


silicon,  and  not  less  than  2.75  percent 
mamesium. 

I^rrosilicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000, 
7202.21.5000,  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  these 
investigations  is  dispositive. 

Class  or  Kind  Allegation 

We  received  a  request  from  Minerais 
that  the  Department  identify  two 
separate  classes  or  kinds  of 
merchandise:  (1)  Ferrosilicon  with  a 
silicon  content  of  55  percent  silicon  or 
less  (FeSi  50)  and  (2)  ferrosilicon 
containing  more  than  55  percent  silicon 
(FeSi  75).  Minerais  alleged  that  if  two 
classes  or  kinds  of  merchandise  were 
identified,  petitioners  would  not  have 
standing  with  respect  to  low  silicon 
content  ferrosilicon.  Petitioners 
submitted  comments  in  opposition  to 
Minerals’  request.  We  determined  that 
the  merchandise  subject  to  this 
investigation  constitutes  one  class  or 
kind  of  merchandise.  See  Comment  2. 

Postponement 

On  March  1, 1993,  we  received  a 
request  firom  the  Government  of  the 
Russian  Federation  to  postpone  the  final 
determination  of  the  investigation  of 
ferrosilicon  from  the  Russian  Federation 
pursuant  to  19  CFR  353.20(b),  in  order 
to  allow  the  Department  sufficient  time 
to  consider  additional  information  on 
the  record  of  this  investigation.  On 
March  3, 1993,  we  received  a  letter  from 
petitioners. opposing  the  extension 
request  filed  on  behalf  of  the 
Government  of  the  Russian  Federation. 

In  accordance  with  19  CFR  353.20(b), 
the  Department  will  postpone  the  final 
determination  upon  receipt  of  such  a 
request  from  a  producer  or  reseller  of  a 
significant  portion  of  the  merchandise 
unless  we  find  compelling  reasons  to 
deny  the  request.  Although  petitioners 
objected  to  the  reason  given  for  the 
postponement  request,  we  find  that 
petitioners’  objections  do  not  provide 
compelling  reasons  to  deny  the  request. 
Accordingly,  we  are  postponing  the  date 
of  the  final  determination  of  the 
investigation  of  ferrosilicon  from  the 
Russian  Federation  until  May  13, 1993, 
which  is  135  days  from  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 


use  of  best  information  available  (BIA) 
is  appropriate  for  sales  of  the  subject 
merchandise  in  the  Kazakh  and  Ukraine 
investigations.  In  deciding  to  use  BIA, 
section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
As  detailed  below,  exporters  of 
ferrosilicon  firom  Kazakhstan  and 
Ukraine  did  not  adequately  respond  to 
the  Department’s  requests  for 
information. 

We  determine  that  Kazakhstan  and 
Ukraine  are  non-market  economy  (NME) 
countries  in  accordance  with  section 
773(c)  of  the  Act  for  purposes  of  these 
investigations.  Therefore,  we  require 
that  the  Governments  of  Kazakhstan  and 
Ukraine  provide  information  to  the 
Department  on  behalf  of  all  producers 
and  axporters  within  each  of  these 
countries. 

Kazakhstan 

As  detailed  in  the  preliminary 
determination,  the  Department  made 
numerous  attempts  to  obtain 
questionnaire  responses  from  the 
Government  Kazakhstan.  We  have 
granted  every  possible  extension  of  time 
to  give  the  Government  of  Kazakhstan 
sufficient  time  to  provide  the 
information  requested.  The  information 
we  received  is  inadequate  on  its  face  in 
that  it  was  not  certified  by  Ermak  (the 
producer),  Promsyrioimport  (the  trading 
company)  or  the  Government  of 
Kazakhstan.  The  response  was  sent  to 
the  Department  of  Shearman  and 
Sterling,  counsel  for  Minerais, 
apparently  at  Minerals’  request. 
Moreover,  we  never  received  a  complete 
response  to  sections  A,  C  and  D,  of  the 
questionnaire. 

Consequently,  because  the 
Government  of  Kazakhstan  did  not 
produce  the  information  requested,  we 
based  our  determination  in  this 
investigation  on  BIA.  As  BIA,  we  used 
the  highest  margin  listed  in  the  notice 
of  initiation  for  this  investigation,  which 
was  based  on  the  petition. 

Ukraine 

As  detailed  in  the  preliminary 
determination,  the  Department  made 
numerous  attempts  to  obtain  adequate 
questionnaire  responses  from  the 
Government  of  Ukraine  but  was  unable 
to  obtain  anything  more  than  an 
inadequate  response  to  the 
Antidumping  Survey  which  requested 
summary  data  on  sales  to  the  United 
States  during  the  POI.  We  have  granted 
every  possible  extension  of  time  to  give 
the  Government  of  Ukraine  sufficient 
time  to  produce  the  information 


13052 


Federal  R^Mer  /  VoL  58,  No.  44  /  Tuegday,  March  9.  1993  /  Notices 


requested  in  all  sections  of  our 
questionnaire.  We  solicited  factors  of 
producti(Hi  information  both  as  part  of 
the  original  questionnaire  (section  D) 
and  in  a  cost  of  production  (OOP) 
questionnaire.  We  did  not  receive 
factors  of  production  information  from 
any  party  in  Ukraine.  Nor  did  we 
receive  a  response  to  any  section  of  the 
orij^al  questionnaire. 

^nsequentlv.  because  the 
Government  of  Ukraine  did  not  produce 
the  information  requested,  we  based  our 
determination  in  this  investigation  on 
BIA.  As  BIA,  we  used  the  hipest 
margin  listed  in  the  notice  of  initiation 
for  tl^  investigation,  which  was  based 
on  the  petition. 

Minerals 

As  detailed  in  the  preliminary 
determinations,  Minerais  submitted 
timely  questionnaire  responses  iii  the 
Kazakh  investigation  and  also  entered 
those  responses  onto  the  record  of  the 
Russian  investigation.  Minerais 
purchased  ferrosilicon  frx>m 
Promsyrioimport,  the  primary  exporter 
of  the  subject  mwchandise  fifom 
Kazakhstan  to  the  United  States  during 
the  period  of  investigatiim,  then 
exported  the  merchandise  to  its  U.S. 
affiliate.  Minerais  claimed  that  because 
it  acted  as  an  independent  reseller  in  an 
intermediate  country,  foreign  market 
value  (FMV)  should  be  bas^  on 
Minerals’  sales  in  third-country  markets, 
not  on  a  factors  of  production  analysis. 
Minerais  claims  that  it  should  be  treated 
as  the  respondent  in  the  Kazakh 
investigation  and  that  the  failure  of  the 
Government  of  Kazakhstan  to  respond 
to  requests  for  information  should  not 
afreet  the  analysis  of  Minerals’  sales. 

We  determine  that  Minerais  does  not 
qualify  as  a  reseller  under  section  773(f) 
of  the  Act,  and  hence,  is  not  a 
respondent  in  this  case.  We  have 
received  insufficient  information  about 
the  production,  sales,  and  export  of 
ferrosilicon  in  Kazakhstan.  In  particular, 
we  received  no  information  regarding 
whether  producers  had  knowledge  of 
destination.  Therefore,  Minerais  cannot 
be  considered  either  an  intermediate 
country  reseller  or  a  “trading  company’’ 
for  purposes  of  calculating  less  than  fair 
value  (LTFV)  margins  for  exports  from 
Kazakhstan  to  the  United  States.  See 
Comment  4. 

Fair  Value  Conq>ari8on8 

To  determine  whether  sales  of 
ferrosilicon  frnm  Kazakhstan  and 
Ukraine  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  FMV,  as  specified  in 
the  “United  States  Price’’  and  “Foreign 
Market  Value’’  sections  of  this  notice. 


United  States  Price 

We  based  USP  on  BIA,  which  was 
information  supplied  by  petitioners. 
Petitioners  basM  their  e^imate  of  USP 
on  the  average  U.S.  f.o.b.  import  value 
of  ferrosilicon  from  the  former  Uni<m  of 
Soviet  Socialist  Republics  (U.S.S.R.)  for 
the  period  September  1991  to  F^ruary 
1992.  The  available  import  statistics  did 
not  difrerentiate  imports  from  the 
former  republics  of  the  U.S.S  Jl, 

Ferrosilicon  is  sold  through  the  same 
centralized  exporting  company.  All 
ferrosilicon  exported  from  Kazakhstan 
and  Ukraine  is  priced  for  export  by 
Promsyrioimport.  Thus,  the  Customs 
value  shown  for  imports  from  these 
countries  reflects  the  prices  actually 
paid  for  ferrosilicon  sold  for 
exportation.  Petitioners  made  no 
adjustments  to  the  estimated  USP 
bemuse  they  stated  that  they  were 
unable  to  obtain  information  regarding 
foreign  transportation  costs. 

Foreign  Market  Value 

We  based  FMV  on  BIA,  whidt  was 
information  provided  by  the  petitioner. 
Petitioners  contend  that  the  FMV  of 
Kazakh-  and  Ukrainian-produced 
imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act,  whidi 
concerns  countries.  In  accordance 
with  section  771(18)(C)  of  the  Act,  any 
determination  that  a  foreign  country  has 
at  one  time  been  considei^  an  NME 
shall  remain  in  efrect  until  revoked. 

This  presumption  covers  the  geographic 
area  of  the  former  U.S.S.R.,  e^  part  of 
which  retains  the  previous  NME  status 
of  the  former  U.S.S.R.  Therefore, 
Kazakhstan  and  Ukraine  will  continue 
to  be  treated  as  NMEs  until  this 
presumption  is  overcome  (see 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Uranium  from 
Kazakhstan,  Kyrgyzstan,  Russia,  . 
Tajikistan,  Ukraine  and  Uzbekistan,  57 
FR  23380  Oune  3, 1992))  (final 
determinations  have  not  been  reached 
in  these  investigations  because  they 
have  been  suspended  based  upon 
suspension  agreements). 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production  for  AIMCOR,  a  U.S. 
producer  of  ferrosilicon.  In  valuing  the 
factors  of  productiem,  petitioners  used 
Mexico  as  a  surrogate  country.  For 
purposes  of  the  initiation,  we  accepted 
Mexico  as  having  a  comparable 
economy  and  being  a  significant 
producer  of  comparable  merchandise, 
pursuant  to  section  773(c)(4)  of  the  Act. 

Petitioners  used  AIMCOR’s  factors  for 
raw  material  and  processing  material 
inputs,  electricity,  and  labor.  The  raw 


material,  energy  and  labor  factors  for 
producing  ferrosilicon  are  based  on 
AIM(X)R’s  actual  experience  from 
October  1990  througfi  September  1991. 
Overhead  expenses  are  expressed  as  a 
percentage  of  the  cost  of  manufacture  as 
experienced  by  AIMCXDR. 

Petitioners  based  labor  and  electricity 
values  on  1990  wage  rates  and  1991 
energy  rates  in  Me^co.  Petitioners 
based  the  value  of  raw  material  costs  for 
steel  scrap,  quartzite,  coke,  bituminous 
coal  and  chmeoal  on  1991  f.a.s.  export 
values  frnm  the  United  States  to  Mexico. 
Petitioners  added  an  amount  for  foreign 
inland  freight  ex|}ense  to  Mexico  for 
these  raw  materials.  Petitioners  based 
the  value  of  raw  material  costs  of 
electrode  paste  on  a  delivered  import 
price  from  Brazil  to  Mexico.  Petitioners 
based  raw  material  costs  for  diesel  oil, 
woodchips,  water  and  other  processing 
materials  on  its  own  average  costs  from 
October  1990  through  September  1991. 

Pursuant  to  section  773(e)  of  the  Act, 
petitioners  added  the  statutory  minima 
of  10  percent  for  general  expenses  and 
eight  percent  for  profit,  and  an  amount 
for  shipment  preparation. 

Critical  Qrcnmstances 

Petitioners  allied  that  critical 
circumstances  exist  with  respect  to 
imports  of  ferrosilicon  from  Kazakhstan 
and  Ukraine.  Section  735(aK3)  of  the 
Act  provides  that  critical  drcmnstances 
exist  when: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  or  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  sellii^  the  merdiandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  criterion  (A)(i),  above,  we 
normally  consider  whether  there  has 
been  an  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise  in  determining 
whether  there  is  a  history  of  dumping. 
Regarding  criterion  (A)(ii)  above,  ws 
normally  consider  margins  of  25  percent 
or  more  in  the  case  of  purchase  price, 
and  15  percent  or  more  in  the  case  of 
exporter  sales  price,  comparisons 
sufficient  to  impute  knowledge  of 
dumping.  Since  the  dumping  margins 
for  all  exptuters  of  fnrosilicon  from 
Kazakhstan  and  Ukraine,  are  in  excess 
of  25  percent,  we  can  impute  knowledge 
under  section  735(aX3)(A)(ii)  of  the  Act. 
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Pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time;  (1)  The  voliune  and  value  of  the 
imports:  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Regarding  criterion  (B)  above,  because 
we  did  not  receive  adequate 
questionnaire  responses  from  any  party 
in  Kazakhstan  or  Ukraine,  we  determine 
that  imports  were  massive  over  a 
relatively  short  period  of  time  based  on 
BIA.  Accordingly,  we  determine  that 
critical  circumstances  exist  in  these 
investigations. 

Standing  Allegation 

We  received  a  letter  horn  Keokiik 
Ferro-Sil,  Inc.  (Keokuk),  an  lowa- 
producer  of  50  percent  ferrosilicon, 
stating  opposition  to  the  antidumping 
investigations  of  ferrosilicon  from 
Kazaikhstan  and  Ukraine.  We  have 
considered  all  of  the  information 
provided,  and  the  written  comments 
fried  by,  Keokuk,  petitioners  and 
Minerais.  We  have  determined  that 
Keokuk  has  provided  insufficient 
evidence  to  demonstrate  that  petitioners 
are  not  frling  on  behalf  of  the  domestic 
industry.  For  further  discussion,  see 
Comment  1. 

Interested  Party  Comments 
Comment  1 

Petitioners  claim  that  because 
producer  petitioners  account  for  an 
absolute  majority  of  both  production 
and  shipments  and  union  petitioners 
represent  workers  at  production 
facilities  that  accoimt  for  a  majority  of 
ferrosilicon  produced  in  the  United 
States,  they  unquestionably  have 
standing  to  frle  these  petitions. 
Petitioners  state  that  the  opponent  of  the 
petition,  Keokuk,  should  not  be 
considered  part  of  the  domestic  industry 
for  the  purposes  of  standing  because  it 
is  relat^  to  Minerais.  Petitioners  state 
that  Keokuk’s  close  frnancial  and 
marketing  relationship  with  Minerais 
demonstrates  that  its  interests  run 
counter  to  the  imposition  of 
antidumping  duties. 

Minerais  argues  that  since  Keokuk, 
the  largest  U.S.  producer  of  FeSi  50, 
opposed  the  petition,  and  that  the  two 
next  largest  producers  of  FeSi  50  (Elkem 
Metals  and  SKW)  are  not  among  the 
petitioners,  the  petition  was  not  brought 
“on  behalf  of’  the  majority  of  U.S. 
industry  producing  FeSi  50.  Minerais 
alleges  that  in  order  to  satisfy  the 
standing  requirement  of  the 
antidumping  statute,  petitioners  must 


demonstrate  that  the  petition  is 
supported  by  the  majority  of  the 
domestic  industry,  which  is  defrned  as 
domestic  producers  who  account  for  a 
majority  of  production.  Minerais  states 
that  while  \mion  members  may  qualify 
as  an  “interested  party’’  imder  the 
statute  they  are  not  domestic  producers 
and  therefore  do  not  constitute  part  of 
the  “domestic  industry.’’  Minerais 
concludes  that  whether  or  not  labor 
unions  support  the  petition  has  no 
bearing  on  the  question  of  standing. 

Minerais  also  argues  that  there  is  no 
evidence  in  the  record  of  this  case  to 
support  petitioners’  assertion  that  it  is 
related  to  Keokuk.  Minerais  states  that 
one  of  its  divisions  acted  as  the  world¬ 
wide  marketing  agent  for  Keokuk  and 
that  Minerais  pre-frnanced  Keokuk’s 
sales  in  exchange  for  a  security  interest 
in  Keokuk’s  inventories.  However, 
Minerais  states  that  there  is  no  evidence 
to  suggest  that  Minerais  has  any  capital, 
corporate,  or  ownership  interest  in 
Keokuk,  or  any  ability  to  exert  control 
over  that  company. 

DOC  Position 

We  agree  with  petitioners.  Based  on 
the  information  on  the  record  we 
determine  that  Keokuk  only  accounts 
for  approximately  20  percent  of  the 
production  of  FeSi  50  and  does  not 
produce  any  FeSi  75.  Thus,  Keokuk  has 
not  demonstrated  that  petitioners  do  not 
represent  the  majority  of  domestic 
producers.  Accordingly,  we  frnd 
Keokuk’s  standing  challenge  to  be 
without  merit.  A  petitioner  is  not 
required  to  establish  affirmatively  that  it 
has  the  support  of  a  majority  of  the 
domestic  industry.  Suramerica  de 
Aleaciones  Laminada  C.A.  v.  United 
States.  966  F.2d  660,  666-67  (Fed.  Cir. 
1992);  Minebea  Company.  Ltd.  v.  United 
States.  Court  of  Appeals,  Fed.  Cir.  Slip. 
Op.  92-1289  (January  26, 1993). 

As  petitioners  have  standing,  we  do 
not  need  to  address  the  question  of 
whether  Keokuk  is  related  to  Minerais. 

Comment  2 

Minerais  claims  that  the  merchandise 
under  investigation  constitutes  two 
separate  classes  or  kinds  of  ferrosilicon: 
Low-silicon  content  and  high-silicon 
content  ferrosilicon.  Minerais  claims  the 
division  is  justifred  because  of  the 
“substantial  physical,  commercial,  and 
cost  differences  between  the  two  basic 
ferrosilicon  products,  FeSi  50  and  FeSi 
75.”  Minerais  cites  to  (1)  criteria 
utilized  by  the  Customs  Service,  (2)  the 
testimony  of  a  technical  expert,  and  (3) 
the  criteria  set  forth  in  Diversified 
Products  V.  United  States.  6  CTT  155, 

572  F.  Supp.  883  (1983)  {"Diversified 
Products"),  to  support  this  claim. 


Minerais  argues  that  the  fact  that  there 
are  different  IfTSUS  numbers  for  FeSi 
50  and  FeSi  75  supports  a  frnding  of  two 
separate  classes  or  unds  of 
merchandise. 

Minerais  argues  that  the  expert 
testimony  of  one  oflhe  world’s  leading 
experts  on  the  metallurgy  of  steel  alloys 
explains  that  the  different  metallurgical 
properties  and  physical  characteristics 
of  FeSi  50  and  FeSi  75  render  the 
product  suitable  for  different  uses  and 
customers  specifrcally  desire  one 
product  or  the  other.  Thus,  his  opinion 
supports  a  frnding  that  regarding 
physical  characteristics,  end  use,  and 
customer  expectations,  FeSi  50  and  FeSi 
75  are  two  classes  or  kinds  of 
merchandise.  Moreover,  petitioners’ 
assertion  that  certain  characteristics  are 
commercially  insignificant  in  most 
applications  is  without  support  in  the 
record. 

Further,  regarding  the  end  uses  of  the 
product,  Minerais  asserts  that  the 
physical  difrerences  between  50  and  75 
percent  ferrosilicon  have  signifrcant 
commercial  consequences  ffiat  lead 
customers  to  use  one  or  the  other 
depending  on  their  production  needs. 
Minerais  states  that  FeSi  50  and  FeSi  75 
have  difrerent  uses  in  the  production  of 
steel  and  iron. 

Regarding  customer  expectations, 
Minerais  states  that  insofar  as  the 
different  characteristics  of  FeSi  50  and 
FeSi  75  make  them  appropriate  for 
different  uses,  customers  have  different 
expectations  for  the  two  products. 

Regarding  channels  of  trade,  Minerais 
claims  that  FeSi  50  and  FeSi  75  differ 
substantially.  FeSi  50  is  subject  to 
hazardous  product  regulation  and, 
accordingly,  is  restricted  in  the  way  it 
can  be  shipped.  FeSi  75,  on  the  other 
hand,  is  not  subject  to  such  regulations. 

Finally,  regarding  cost,  Minerais 
outlines  numerous  differences  in 
production  processes  between  FeSi  50 
and  FeSi  75  which  it  claims  result  in 
different  costs. 

Accordingly,  Minerais  concludes  tliat 
these  products  cannot  fairly  be 
considered  a  single  “class  or  kind”  of 
merchandise. 

Petitioners  claim  that  ferrosilicon 
constitutes  a  single  class  or  kind  of 
merchandise.  Petitioners  also  examine 
the  Diversified  Products  criteria  in 
support  of  their  argument. 

Hoarding  physical  characteristics, 
(citing  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany,  54  FR 
18992  (May  3, 1989))  (“AFB’s  from  the 
FRG”),  petitioners  note  that  the  key 
question  is  not  any  physical  difference 
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between  the  various  products 
themselves,  but  whether  the  {diysical 
differences  are  so  material  as  to  alter  the 
essential  nature  oi  the  product,  and 
therefore,  rise  to  the  level  of  class  or 
kind  distinctions.  Petitioners  claim  that 
the  differences  are  not  so  material  and, 
accordingly,  fenoriUcon  constitutes  a 
single  cl^  or  kind  of  merchandise. 
Petitioners  state  that  the  physical 
characteristics  of  all  gradlM  of 
ferrosilicon  are  more  similar  than  they 
are  different,  as  is  demonstrated  by  tha 
fact  that  ferrosilicon  of  all  grades  is  used 
for  the  same  purposes. 

Regarding  uses  of  the  product, 
petitioners  state  that  Minerais  relies 
heavily  on  tha  testimony  of  a  femmickel 
producer,  whose  testimimy  cannot 
support  Minerais’  assertions  with 
respect  to  the  uses  of  fwrosilicon  in  the 
steel  industry.  Because  the  vast  majority 
of  ferrosilicon  is  sold  to  the  iron  and 
steel  industries  for  applications  fm’ 
which  either  grade  can  be  used,  the 
purported  limitations  cm  the  use  of  75 
percent  ferrosilicon  in  the  manufacture 
of  ferronickel  are  marginally  relevmit,  at 
best,  according  to  petitioners. 

Regarding  customer  expectations, 
petitioners  respond  that  ^  fact  that 
some  customers  prefer  cme  grade  over 
another  in  some  applications  does  not 
require  a  finding  m  two  or  more  classes 
of  merchandise.  Petitioners  argue  that 
the  characteristics  whidi  may  make  one 
grade  more  or  less  attractive  to  some 
buyers  do  not  rise  to  the  level  of 
distinguishing  characteristics. 

Petitioners  state  that  customers’ 
expectations  of  the  various  grade  are 
largely  the  same,  reflecting  the  fact  that 
customers  are  purchasing  silicon  units. 

Regarding  channels  of  trade, 
petitioners  claim  that  the  various  grades 
move  through  similar  and  common 
channels  of  trade.  Petitioner  argues  that 
Minerais’  comments  regarding  the  fact 
that  FeSi  50  is  subject  to  hazardous 
prodiKd  regulation  when  shipped  by 
water,  is  iirolevant — the  fact  t^t  one 
product  is  subject  to  different  shipping 
regulations  does  not  justify  creating  two 
classes  or  kinds  of  merchandise. 

Regarding  the  manner  of  display  or 
advertising,  petitioners  state  that  riven 
that  the  manner  of  advertising  is  me 
same  for  both  FeSi  50  and  FeSi  75 
percent  ferrosilicon,  this  criterion 
supports  a  finding  of  one  class  or  kind 
of  merchandise. 

Lastly,  regarding  cost,  petitioners  state 
that  there  is  no  appreciable  difference  in 
the  unit  cost  of  pr^ucing  FeSi  50  and 
FeSi  75  percent  and,  accordingly. 
Minerals'  argument  again  does  not 
support  the  oreetioo  ^  two  separate 
classes  or  kinds  of  mert^andiM. 


DOC  Position 

In  past  cases  where  the  Department 
has  been  called  upon  to  determine  the 
number  of  classes  or  kinds  of 
merchandise  under  investigation,  we 
have  based  om  analysis  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  ^versified  Products. 

According  to  Divarsifled  Products,  the 
Department  may  rely  upon  the 
following  factors  in  determining 
whether  products  belong  to  the  same 
class  or  Idmd  of  merchai^ise:  (1)  The 
general  physical  characteristics  of  the 
merchandise;  (2)  the  ultimate  use  of  the 
merchandise;  (3)  the  expectations  of  the 
ultimate  pur^aser;  (4)  the  channels  of 
trade  in  which  the  product  is  sold;  and 
(5)  the  manner  in  whidt  the  product  is 
advertised  and  displayed.  (Sm  AFB’s 
from  the  FRG). 

Minerais  h^  not  demonstrated  that 
the  differences  it  outlined  constitute  a 
clear  dividing  line  between  FeSi  50  and 
FeSi  75.  While  we  acknowledge  that 
there  are  numerous  differences  between 
FeSi  50  and  FeSi  75  in  terms  of  the 
Diversified  Products  criteria,  we 
nonetheless  agree  with  petitioners  that 
these  differences  are  not  so  materiel  as 
to  merit  a  finding  of  two  classes  or  kinds 
of  merchandise. 

Regarding  general  physical 
chara^ristics  and  ultimate  use  of  the 
merchandise,  we  note  that  FeSi  50  end 
FeSi  75  are  similar  in  that  they  are  used 
in  many  of  the  same  applications 
requiring  FeSi.  The  fact  that  certain 
applications  are  purportedly  better 
served  by  FeSi  50  or  FeSi  75  does  not 
demonstrate  they  are  different  classes  or 
kinds.  Rather,  FeSi  50  and  FeSi  75  are 
different  grades  of  the  same  product  In 
other  similar  cases,  we  have  found 
different  grades  of  the  same  product  to 
be  of  the  same  class  or  kind.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Sulfanilic  Acid  from 
the  People’s  Republic  of  China,  (57  FR 
29705,  July  6, 1992).  Moreover,  as 
petitioners  have  pointed  out,  the  most 
important  physical  characteristic  of 
ferrosilicon  is  that  it  contains  silicon 
and  at  least  four  percent  iitm  which 
both  FeSi  50  and  FeSi  75  have.  Thus, 
general  physical  characteristics  arid 
ultimate  use  do  not  support  a  finding  of 
two  separate  classes  or  Unds. 

Regarding  customer  expectations,  we 
agree  with  Minerais  that  these  are  based 
primarily  on  the  physical  differences. 
Some  customers  with  specific 
applications  may  purchase  FeSi  50  or 
FeSi  75  to  meet  their  applications. 
However,  as  petitioners  have  pointed 
out,  the  majority  of  ferrosiliccHi  is 
purchased  by  inm  and  steel  producers 
for  which  either  grade  is  useable. 


Moreover,  the  fact  that  ferrosiliomi  is 
often  prio^  in  terms  of  dollars  per 
kilogram  of  axrtained  silicon  incficates 
that  purchasers  are  buying  units  of 
silicOT  contmit.  Thus,  FeSi  50  and  FeSi 
75  are  largely  fungible.  Accordin^y, 
customer  esqrectations  do  not  support  a 
finding  of  two  separate  classes  or  kinds. 

Reg^ing  chaiuiels  of  trade  in  which 
the  product  is  sold,  we  disagree  adth 
Minerais.  While  Minerais  h^  shown 
that  there  are  differences  in  the  method 
of  distribution,  which  involves 
movement  of  goods,  between  FeSi  50 
and  FeSi  75,  Minerais  has  not  shown 
that  these  differences  result  in  different 
channels  of  trade,  which  involves  the 
sale  of  goods. 

Regarding  the  manner  of  advertising 
and  ^splay,  Minerais  does  not 
specificrily  address  this  tc^ic  while 
petitioners  claim  that  FeSi  50  and  FeSi 
75  are  advertised  in  the  same  manner. 

As  no  further  information  has  been 
provided,  we  have  no  basis  (m  which  to 
find  whether  this  criterion  supports  a 
claim  of  one  or  two  classes  or  kinds. 

Finally,  regarding  cost,  althou^  not  a 
criterion  of  Diversified  Products  but 
addressed  by  both  p>arties,  Minerais  has 
argued  that  there  are  differences  in 
production  processes  between  FeSi  50 
and  FeSi  75.  They  have  not  argued, 
however,  or  demonstrated  that  the 
actual  costs  are  different.  Thus,  their 
ar^ment  is  unsuppH>rted. 

When  taken  as  a  whole,  the 
Diversified  Products  criteria  do  not 
support  a  finding  that  FeSi  50  and  FeSi 
75  are  two  classes  or  kinds  of 
merchandise.  Accordingly,  we  find  FeSi 
50  and  FeSi  75  to  be  of  the  same  class 
or  kind. 

Finally,  although  not  p>art  of  our 
analysts  of  the  Diversified  Products 
criterion,  as  Minerais  has 
acknowledged.  Customs  classifications 
are  not  binding  on  the  Efeptartment  for 
purposes  of  cl^  or  kind  distinctions 
tmder  the  antidumping  law.  Moreover, 
Commerce  routinely  finds  merchandise 
with  different  HTSUS  numbers  to  be 
within  the  same  class  or  kind. 

Comment  3 

Petitioners  claim  that  the  Deptartment 
properly  based  its  preliminary  dumping 
determinations  for  all  exporters  and 
manufacturers  on  BIA  b^use  the 
governments  of  those  NME  countries 
did  not  adequately  respond  to  the 
Department’s  informatimi  requests. 
Petitioners  maintain  that  the 
Department  must  rely  on  the  priition  as 
BIA  regardless  of  Minerals’  submission 
of  questionnaire  responses  in  the 
Kazakh  investigation. 

Minerais  claims  to  have  shown  that 
questionnaire  responses  from  the 
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Governments  of  Kazakhstan  and 
Ukraine  were  unnecessary  in  these 
investigations  as  Minerais  is  an 
independent  reseller  of  ferrosilicon  from 
those  countries,  and  thus.  Minerais* 
sales  should  be  used  to  determine 
whether,  and  by  what  margin,  the 
material  was  sold  at  less  than  fair  value 
in  the  United  States.  Accordingly, 
Minerais  claims  that  USP  and  FMV 
should  be  based  not  on  BIA,  but  on 
Minerals’  U.S.  and  third-coimtry  sales. 

DOC  Position 

We  agree  with  petitioners.  See 
“Foreign  Market  Value”  and  "United 
States  Price”  sections  of  this  notice  and 
Comment  4. 

Comment  4 

Petitioners  argue  that  Minerais  does 
not  meet  the  criteria  to  qualify  as  an 
independent  reseller  in  an  intermediate 
country  under  section  773(f)  of  the  Act. 

Regarding  the  requirement  that  the 
reseller  pui^ase  from  the 
manufacturer,  petitioners  claim  that 
Minerais  has  stated  that  all  of  the 
Kazakh-  and  Ukrainian-produced 
ferrosilicon  it  resold  in  me  United 
States  during  the  POI  was  directly 
purchased  from  Promsyrioimport,  not 
from  the  manufactiuer  or  producer  as 
required  by  section  773(f)(1)  of  the  Act. 

Regarding  knowledge  of  destination, 
petitioners  assert  that  the  Department 
must  use  BIA  on  this  issue  because  the 
governments  of  Kazakhstan  and  Ukraine 
did  not  adequately  respond  in  these 
investigations.  Since  Minerais  cannot 
certify  that  the  producers  did  not  know 
the  ultimate  destination  of  the 
merchandise,  the  Department  may 
adversely  assume  that  the  producers 
knew  that  Minerais  was  re-exporting 
some  of  their  ferrosilicon  to  the  United 
States.  Thus,  section  773(f)(2)  of  the  Act 
has  also  not  been  met. 

Regarding  entry  into  the  commerce  of 
the  intermediate  country,  according  to 
petitioners,  the  pattern  of  sale  and 
distribution  of  ferrosilicon  exported  to 
the  United  States  constitutes 
transshipment  through  Finland,  rather 
than  en^  into  the  commerce  of 
Finland,  as  required  by  section  773(f)(4) 
of  the  Act.  Accordingly,  petitioners  state 
that  Minerais  has  not  satisfied  the 
criteria  of  section  773(0. 

Minerais  argues  that  USP  must  be 
based  on  Minerals’  price  to  the  U.S. 
customer  and  FMV  must  be  based  on 
Minerals’  home  market  or  third  country 
sales.  Minerais  argues  that  the 
Department’s  “trading  house”  rule 
dictates  that  if  the  reseller’s  supplier  did 
not  know  the  merchandise  was  destined 
for  the  United  States,  then  the  reseller’s 
U.S.  and  home  market,  or,  if 


appropriate,  third  cormtry,  sales  must  be 
us^  for  LIW  comparisons.  Minerais 
argues  that  the  only  difference  section 
773(0  of  the  Act  makes  is  whether 
Finland  or  Kazakhstan  is  used  as 
Minerals’  home  market  Thus,  even  if 
the  Depeutment  determines  that 
Minerais  does  not  qualify  imder  section 
773(0,  which  it  believes  it  has,  the 
E)epartment  should  use  Kazakhstan  as 
Minerals’  home  maricet.  Minerals  asserts 
that  it  is  irrelevant  whether  Finland  or 
Kazakhstan  is  used  as  neither  are  viable 
and  hence  third  country  sales  must  be 
used. 

Minerais  claims  that  it  is  an 
independent  reseller  of  ferrosilicon  from 
Kazakhstan  and  Ukraine.  Minerais  dtes 
decisions  of  the  Customs  Service  to 
show  that  even  though  ferrosilicon  was 
shipped  from  a  bond^  warehouse  in 
Finland,  it  nonetheless  has  achieved 
“entry  into  the  commerce”  of  that 
coimtry  for  piuposes  of  section 
773(0(4). 

Minerais  states  because  Minerais  itself 
did  not  know  the  ultimate  destination  at 
the  time  of  purchase  from  Kazakhstan 
and  Ukraine,  there  is  no  way  the 
suppliers  could  have  known  the 
ultimate  destination  at  the  time  of  their 
sales  to  Minerais.  The  fact  that  this 
information  was  not  certiOed  is 
irrelevant,  according  to  Minerais.  What 
Minerais  has  certifi^  is  that  the 
ultimate  destination  of  each  lot  of 
ferrosilicon  exported  from  the  former 
Soviet  Union  to  Finland  was  decided 
only  after  the  material  was  stored  in  the 
warehouse  in  Finland.  Minerais  states 
that  this  fact  obviates  the  necessity  of 
any  certification  from  the  producers  on 
this  issue. 

DOC  Position 

We  agree  with  petitioner.  We 
determine  that  Minerais  does  not 
qualify  as  a  reseller  under  section  773(f), 
and  hence,  is  not  an  independent 
respondent  in  this  case.  We  have 
received  insufricient  information  about 
the  production,  sale,  and  export  of 
ferrosilicon  in  Kazakhstan.  In  particular, 
we  received  no  information  regarding 
whether  producers  had  knowledge  of 
destination.  Therefore.  Minerais  cannot 
be  considered  either  an  intermediate 
country  reseller  or  a  “trading  company” 
for  purposes  of  calculating  LTFV 
margins  for  exports  from  Kazakhstan  to 
the  United  States. 

Comment  5 

Petitioners  argue  that  even  if  Minerais 
qualified  as  an  independent  reseller  in 
an  intermediate  country,  FMV  could  not 
be  based  on  its  below  OOP  sales  to 
Japan. 


Minerais  argues  that  the  Department 
did  not  have  a  reasonable  basis  for 
suspecting  that  Minerais’  third-country 
sales  were  made  at  below  COP  because 
petitioner's  allegation  was  untimely  and 
should  not  have  been  considered;  in  the 
alternative,  Minerais  argues  it  was 
inadequate  to  jxistify  a  CX3P 
investigation,  in  that  petitioners’ 
allegation  did  not  make  an  adjustment 
for  ^own  difierences  in  production 
costs  between  petitioners’  costs  and 
those  of  the  Kazakh  producer. 

DOC  Position 

As  detailed  in  the  preliminary 
determination,  we  determined  that  the 
COP  investigations  and  comments 
thereon  are  irrelevant,  and  a  CXDP 
investigation  is  therefore  unnecessary. 

Comment  6 

Petitioners  state  that  the  Department 
properly  found  critical  circumstances  in 
these  investigations  as  Minerais  has 
imported  massive  amounts  of 
ferrosilicon  in  an  attempt  to  evade 
antidumping  duties. 

DOC  Position 

We  agree  with  petiticxiers.  See 
“Critical  Circumstances”  section  of  this 
notice. 

Comment  7 

Minerais  states  that  if  the  Department 
accepts  Minerais’  argument  that  U.S. 
price  and  FMV  should  be  based  on 
Minerals’  sales  as  an  independent 
reseller,  rather  than  BIA,  then  the 
Department  should  reexamine  its 
determination  on  critical  circumstances. 

DOC  Position 

As  we  have  not  accepted  Minerals’ 
argument  that  it  qualifies  as  an 
independent  reseller,  this  point  is  moot. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
ferrosilicon  from  Kazakhstan,  the 
Russian  Federation,  and  Ukraine,  as 
defined  in  the  “Scope  of  Investigations” 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  September  30. 
1992,  which  is  90  days  prior  to 
December  29, 1992,  ^e  date  of 
publication  of  the  preliminary 
determinations.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  amount  by  which 
the  foreign  market  value  of  the  subject 
merchandise  exceeds  the  United  States 
price  as  shown  below  for  Kazakhstan 
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and  Ukraine.  For  the  Russian 
Federation,  the  Customs  Service  shall 
continue  to  suspend  liquidation  of  all 
entries  of  ferrosilicon  at  the  rate 
published  in  the  preliminary 
determination.  The  suspension  of 
liquidation  will  remain  in  eOect  until 
fu^er  notice.  The  weighted-average 
dumping  margins  are  as  follows; 


Manufacturer/pro- 

ducer/exporter 

Weighted- 

average 

margin 

Critical  cir¬ 
cum¬ 
stances 

AB  manufactur- 

104.18% 

Yes. 

ers/producere/ 

exporters. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  om 
determinations. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
the  Kazakh  and  Ukraine  investigations 
of  their  responsibility  covering  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4)  and  353.20(b)(2). 

Dated:  March  3, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-5386  Filed  3-8-93;  8:45  am] 
BiUMQ  COOE  asio-os-u 


[A-423-803,  A-423-604] 

Amendment  of  Preliminary 
Determinations  of  Sales  at  Lest  Than 
Fair  Value:  Certain  Hot>Rolled  Carbon 
Steel  Flat  Products  and  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products 
From  Belgium 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  9, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mike  Ready,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-2613. 

SUMMARY:  We  are  amending  our 
preliminarily  determinations  for  the 


above-mentioned  investigations  to 
correct  for  significant  ministerial  errors. 
The  amended  estimated  weighted- 
average  margins  for  the  above- 
mentioned  investigations  are  shown  in 
the  “Suspension  of  Liquidation"  section 
of  this  notice. 

Amended  Preliminary  Determinations 

In  accordance  with  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  January  26, 1993,  the 
Department  made  its  preliminary 
determinations  that  certain  hot-rolled 
carbon  steel  flat  products  (hot-rolled 
steel)  and  certain  cold-rolled  carbon 
steel  flat  products  (cold-rolled  steel) 
from  Bel^um  are  being  sold  in  the , 
United  States  at  less  than  fair  value  (58 
FR  7075,  February  4. 1993). 

After  publication  of  our  preliminary 
determinations,  petitioners  and  one 
respondent,  Sidrnar  N.V.,  alleged  that 
the  Department  committed  certain 
ministerial  errors  in  calculating  the 
preliminary  margins.  We  have  reviewed 
these  allegations  and  have  foimd  that 
errors  having  a  significant  eftect  on  the 
margins  were  committed.  In  addition,  as 
a  result  of  the  correction  of  a  ministerial 
error,  we  have  determined  that  critical 
circumstances  do  not  exist  with  respect 
to  Sidmar’s  and  Cockerill  Sambre’s 
exports  of  hot-roiled  steel.  The  specific 
analyses  of  the  ministerial  error 
allegations  and  the  critical 
circumstances  determination  are 
included  in  the  memorandum  which  is 
contained  in  the  case  file  located  in  the 
Central  Records  Unit,  room  B~099, 14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Suspension  of  Liquidation 

The  estimated  margins  and  the  All 
Others  rate  have  changed  as  indicated 
below.  In  accordance  with  section 
733(d)(2)  of  the  Tarifi  Act  of  1930,  as 
amended,  the  Department  will  direct 
customs  to  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  on  all 
entries  equal  to  the  corrected  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  Since  our  corrections 
have  led  us  to  determine  that  critical 
circumstances  do  not  exist  for  imports 
of  hot-rolled  steel,  suspension  of 
liquidation  for  those  imports  should 
begin  on  the  date  of  publication  of  the 
preliminary  determination,  February  4, 
1993,  rather  than  90  days  prior  to  that 
date,  as  previously  stated.  The  corrected 
margins  are  as  follows: 


Producer/manufac¬ 

turer/exporter 

Weighted- 

average 

margm 

percent¬ 

age 

Critical 

cir¬ 

cum¬ 

stances 

Hot-Rolled  Steel: 

Cockerill  Sambre  .. 

4.87 

No. 

Sidrnar . . 

4.87 

No. 

AH  others  . 

4.87 

No. 

Cold-rolled  steel: 

Sidmar . 

27.10 

Yes. 

All  others  . 

27.10 

Yes. 

Dated:  March  2, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-5387  Filed  3-8-93;  8:45  am] 
BtLUNO  cooc  xio-os-e 


[A-1(KM)03] 

Notice  of  Public  Hearing  Schedule: 
Antidumping  Duty  Investigatione  of 
Certain  Steel  Producte  From 
Argentina,  Auetralia,  Austria,  Belgium, 
Brazil,  Canada,  Finland,  France, 
Germany,  Japan,  Republic  of  Korea, 
Mexico,  Netherlands,  Poland,  Romania, 
Spain,  Sweden,  and  the  Unit^ 
Kingdom 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  9. 1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Ed 
Yang  (Australia.  Canada.  Japan, 

Mexico);  Richard  Weible  (/^entina, 
Brazil);  Bernard  Carreau  (Korea);  or  Gary 
Taverman  (European  coimtries).  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0406,  (202)  482- 
1103,  (202)  482-2104,  or  (202)  482- 
0161,  respectively. 

Hearing  Schedule 

In  its  preliminary  determinations,  the 
Department  of  Commerce  (the 
Department)  stated  that  a  briefing  and 
hearing  schedule  would  be  published  in 
the  Federal  Register  after  receipt  of  all 
requests  for  hearings  in  these 
investigations.  We  have  received 
requests  for  hearings  finm  various 
parties  in  investigations  involving  18 
countries.  Accordingly,  we  have 
scheduled  public  hearings  for  each 
country  in  addition  to  a  hearing 
covering  general  scope  issues.  We 
request  that  parties  in  these  cases 
provide  an  executive  summary  in 
conjxmction  with  case  briefs  of  no  more 
than  ten  pages  on  the  major  issues  to  be 
addressed  (5  pages  for  the  scope 
hearing).  Furffier,  briefe  should  contain 
a  table  of  authorities.  Citations  to 
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Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  the  cited  information 
appears.  In  preparing  the  briefs,  please 
b^in  each  issue  on  a  separate  page. 
Finally,  the  Scope  Hearing  scheduled 
for  May  27, 1993,  will  cover  scope 
issues  in  both  the  antidumping  and 


countervailing  duty  investigations  of 

flat-rolled  steel  pn^ucts. _ 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than  the 
dates  specified  for  ea^  particular 
country  in  the  table  below.  Parties 


should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearings  48  hours 
before  the  scheduled  time. 

Following  is  the  hearing  schedule 
along  with  due  dates  for  case  and 
rebuttal  briefs: 


Country 


Argentina _ _ 

Austraia  _ _ ............ 

Austria _ _ 

Belgium  ........ _ ............. 

Brazil  . . . 

Canada . . 

FIrtland . . . 

Frarrce . . 

Germany _ 

Japan _ _ _ 

Korea - 

Mexico . . . . 

Netherlands . 

Poland  . . . 

Romania . . . . 

Spain _ _ 

Sweden _ 

United  Kingdom ..... _ 

Scope  Hearing  - - 


Date 

Time 

Room 

Brief  Dua  Oates 

Casa 

Rebuttal 

5/14 

2:00  p.m. _ 

4830 

5/7 

5/12 

5/11 

8:00  a.m . 

1851 

5/4 

5/7 

6/7 

1:30  pm _ 

1412 

430 

63 

5/13 

9:00  am _ 

4830 

5/6 

5/11 

5/6 

9:00  a.m. _ 

1414 

4/29 

6/4 

5/25 

9:00  am  ....... 

1412 

5/18 

5/21 

5/4 

9:00  a.m.  ....... 

1412 

4/27 

4/30 

5/7 

9:00  a.m.  ...... 

1412 

4/30 

53 

5/12 

9:00  a.m . 

1412 

5/5 

5/10 

5/26 

9KX)a.m.  ..... 

1414 

6/19 

534 

5/24 

9:00  a.in. _ 

1851 

5/17 

5/20 

5/24 

2:00  p.m. . 

1851 

5/17 

530 

5/11 

1:30  pm  ...... 

4830 

5/4 

5/7 

5/10 

9:00  a.m. . 

1412 

53 

53 

4/30 

130  p.m.  . . 

1412 

4/23 

438 

4/30 

9:00  am _ 

1412 

4/23 

4/28 

5/10 

130  pm . 

1412 

53 

53 

5/4 

1:30  pm _ 

1412 

4/27 

4/30 

5/27 

9:00  a.m. _ 

1414 

5/20 

535 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C  1671b(f)). 

Dated:  March  3, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-5388  Filed  3-8-93;  8:45  ami 
BIUJNO  CO06  36ia-OS^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Argentina  on  Certain 
Cotton  Textile  Products 

March  4, 1993. 

AGENCY:  Committee  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  February  26, 1993,  imder  the 
terms  of  Article  3  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  done  at  Geneva  on  December 
20, 1973,  as  further  extended  on 
December  9, 1992,  the  Govemmmit  of 
the  United  States  requested 
consultations  with  the  Government  of 
Argentina  with  respect  to  cotton  poplin 
and  broadcloth  in  Category  314, 
produced  or  manufactured  in  Argentina. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
(^vemment  of  Argentina,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
cotton  poplin  and  broadclo^  in 
Category  314,  produced  or 
manufactured  in  Argentina  and 
exported  during  the  twelve-month 
period  which  b^an  on  February  26, 
1993  and  extends  through  February  25, 
1994,  at  a  level  of  not  less  than 
2,815,159  square  meters. 

A  summary  market  statement 
concerning  Category  314  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 


the  treatment  of  Category  314,  or  to 
comment  on  domestic  production  or 
availability  of  prodxicts  included  in 
Category  314,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  J.  Hayden  Boyd,  Acting  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Argentina. 

Because  the  exact  timing  of  the 
consiiltations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  infcmnation 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  frttm  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  fuller 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  314.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Argentina,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appeuel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 

I.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Af^ments. 

Market  Statement — Aigentma 

Category  314— Cotton  Poplin  and  Broadcloth 

Fdmiary  1993 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  poplin  and 
broadcloth  fabric.  Category  314,  from 
Argentina  surged  to  4,207,454  square 
meters  in  1992,  one  thousand  times  the 
4,407  square  meters  imported  in  1991 
and  150  times  the  28,306  square  meters 
imported  in  1990.  Argentina  became  the 
tenth  largest  supplier  of  cotton  poplin 
and  broadcloth  fabric  to  the  U.S., 
accounting  for  two  percent  of  total 
Category  314  imports  in  1992.  In  1991, 
Argentina  was  ranked  40th  among  the 
major  suppliers,  accounting  for  less  than 
one  tenth  of  one  percent  of  total 
inerts. 

The  sharp  and  substantial  increase  of 
Category  314  imports  firom  Argentina  is 
disrupting  the  U.S.  market  for  cotton 
poplin  and  broadcloth  fabric. 

U.S.  Production.  Import  Penetration  and 
Market  Share 

U.S.  production  of  cotton  poplin  and 
broadcloth  fabric  declined  every  year 
since  1988,  falling  to  60,458,000  square 
meters  in  1991,  38  percent  below  the 

1990  level,  and  60  percent  below  the 
1988  level.  Production  continued 
downward  in  1992,  falling  to  32,841,000 
square  meters  during  January-September 
1992,  29  percent  below  the  January- 
September  1991  level.  In  contrast,  U.S. 
imp>orts  of  Category  314  increased  from 
160,727,000  square  meters  in  1988  to 
202,472,000  square  meters  in  1991,  a  26 
percent  increase.  Category  314  imports 
surged  in  1992  reaching  265,174,000 
square  meters,  31  percent  above  the 

1991  level. 

The  ratio  of  imports  to  domestic 
production  tripled,  increasing  from  106 
percent  in  1988  to  335  percent  in  1991. 
The  ratio  of  imports  to  domestic 
production  doubled  in  1992,  increasing 
to  630  percent  few  the  first  three  quarters 


of  1992,  from  the  313  percent  recorded 
in  January-September  1991.  The 
domestic  producers’  share  of  the  U.S. 
cotton  poplin  and  broadcloth  fabric 
market  feU  from  49  percent  in  1988  to 
23  percent  in  1991.  The  decline 
continued  in  1992,  with  the  domestic 
producers’  share  of  the  market  falling  to 
14  percent  during  the  first  three  quarters 
of  1992. 

Duty-Paid  Value  and  U.S.  Producers"  Price 
Nearly  all  of  Category  314  imports 
from  Argentina  during  1992  entered  the 
U.S.  imder  HTSUSA  number 
5208.32.4020 — dyed  poplin  or 
broadcloth  fabric  containing  more  than 
85  percent  by  weight  cotton,  of  yam 
numbers  43-68,  and  weighing  more 
than  100  grams  per  square  meter  but 
less  than  200  grams  per  square  meter. 
These  fabrics  entered  the  U.S.  at  landed 
duty  paid  values  below  U.S.  producers’ 
prices  for  comparable  fabrics. 

(FR  Doc.  93-5380  Filed  3-8-93;  8:45  am] 
BUXINQ  CODE  S610-OR-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with 
Colombia  on  Certain  Wool  Textile 
Products 

March  4, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  REFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  Febmary  26, 1993,  imder  the 
terms  of  section  204  of  the  Agricultural 
Act  of  1956,  as  amended,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Colombia  with  respect  to 
wool  textile  products  in  Category  443, 
produced  or  manufactured  in  Colombia. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Colombia,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  wool 
textile  products  in  Category  443, 
product  or  manufactured  in  Colombia 


and  exported  during  the  twelve-month 
period  which  began  on  February  26, 

1993  and  extends  through  February  25, 
1994,  at  a  level  of  not  less  than  89,255 
numbers  for  Category  443. 

A  summary  market  statement 
concerning  Category  443  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  d^  or  infmmation  regarding 
the  treatmishl  of  Category  443,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  443,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  ).  Hayden  Boyd,  Acting  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Colombia. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
con»ders  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  443.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Colombia,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  /  VoL  58,  No.  44  /  Tuesday,  March  9,  1993  /  Notices 


13059 


Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 

).  Hayden  Boyd, 

Acting  Chcdnnaa,  Committee  for  the 
Implementation  of  Textile  Ag^vements. 

Market  Statement — Colombia 

Category  443 — Men’s  and  Boys*  Wool  Suits 

February  1993 

Import  Situation  and  Conclusion 

U.S.  imports  of  men’s  and  boys'  wool 
suits,  Category  443,  from  Colombia 
reached  92,080  units  (7,673  dozen) 
during  1992,  nine  times  the  9,932  units 
(828  dozen)  imported  during  1991  and 
two  and  a  half  times  the  37,756  imits 
(3,146  dozen)  imported  during  1990. 
Colombia  became  the  tenth  largest 
supplier  of  Category  443  imports  to  the 
U.S.,  accounting  for  2.8  percent  of  U.S. 
imports  of  men’s  and  boys’  wool  suits. 
Category  443,  in  1992.  In  1991, 

Colombia  was  the  25th  largest  supplier 
accounting  for  0.4  percent  of  total 
Category  443  imports.  In  1990, 

Colombia  was  the  17th  largest  supplier 
accounting  for  1.6  percent  of  total 
Category  imports. 

The  sharp  and  substantial  increase  of 
Category  443  imports  firom  Colombia  is 
disrupting  the  U.S.  market  for  men’s 
and  boys’  wool  suits. 

U.S.  Production,  Import  Penetration  and 
Market  Share 

U.S.  production  of  men’s  and  boys’ 
wool  suits.  Category  443,  declined  in 
every  year  since  1988,  falling  firom 
482,000  dozen  in  1988  to  315,000  dozen 

1991,  a  35  percent  decline.  U.S. 
production  continued  downward  in 

1992,  falling  to  231,000  dozen  in  the 
first  three  quarters  of  1992  period,  2 
percent  below  the  236,000  dozen 
produced  in  the  January-September 
1991  period.  U.S.  imports  increased 
from  167,000  dozen  in  1988  to  214,000 
dozen  in  1991,  a  28  percent  increase. 
U.S.  imports  surged  in  1992,  reaching  a 
record  level  277,580  dozen  in  1992,  30 
percent  above  the  1991  level. 

The  ratio  of  imports  to  domestic 
production  in  Category  443  increased 
from  35  percent  in  1988  to  68  percent 
in  1991.  The  ratio  of  imports  to 
domestic  production  jumped  to  91 
percent  during  the  first  three  quarters  of 
1992.  The  domestic  manufactxn^rs’ 
share  of  the  market  for  men’s  and  boys’ 
wool  suits  declined  from  74  percent  in 
1988  to  60  percent  in  1991,  a  decline  of 
14  percentage  points.  This  decline 
continued  in  1992  with  the  domestic 
manufacturers’  share  of  the  market 
falling  to  52  percent  in  the  January* 
September  1992  period. 

Duty-Paid  Value  and  U,S.  Producers’ Price 

Approximately  04  percent  of  Category 
443  imports  from  Colombia  during  1992 
entered  the  U.S.  under  HTSUSA 


number  6203.11.2000 — men’s  and  boys’ 
wool  suits,  other  than  those  containing 
30  percent  or  more  by  weight  of  silk. 
These  suits  entered  the  U.S.  at  landed 
duty-paid  values  below  U.S.  producers’ 
prices  for  comparable  wool  suits. 

(FR  Doc.  93-5381  Filed  3-8-93;  8:45  am] 
BIUJNQ  CODE  aSM-On-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Costa  Rica  on  Certain 
Wool  TextUe  Products 

March  4, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Elepartment  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authorit3r:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  February  25, 1993,  under  the 
terms  of  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Costa  Rica  with  respect 
to  wool  trousers,  breeches  and  shorts  in 
Category  447,  produced  or 
manufactured  in  Costa  Rica. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Gdvemment  of  Costa  Rica,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
frxim  warehouse  for  consumption  of 
wool  textile  products  in  Category  447, 
produced  or  manufactured  in  Costa  Rica 
and  exported  during  the  twelve-month 
period  which  began  on  February  25, 
1993  and  extends  through  February  24, 
1994,  at  a  level  of  not  less  than  7,971 
dozen. 

A  summary  market  statement 
concerning  Category  447  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  447,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Cat^ory  447,  fis  invited  to  submit  10 
copies  of  such  comments  or  information 
to  J.  Hayden  Boyd,  Acting  Chairman, 


Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Costa  Rica. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Commoats  or  information 
submitt^  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC 

Further  comments  may  be  invited 
re^rding  particular  comments  or 
information  received  frcrn  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  fuller 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  447.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Costa  Rica,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 

).  Haydea  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Market  Statement— Costa  Rica 
Category  447 — Men’s  and  Boys’  Wool 
Trousers,  Slacks  and  Shorts 
February  1993 

Import  Situation  and  Conclusion 

U.S.  imports  of  men’s  and  boys’  wool 
trousers,  slacks  and  shorts.  Category 
447,  firom  Costa  Rica  reached  8,704 
dozen  in  1992,  more  than  double  the 
4,064  dozen  imported  during  1991. 
Costa  Rica  became  the  tenth  largest 
supplier  of  men’s  and  boys’  wool 
trousers,  slacks  and  shorts  to  the  U.S. 
market,  accounting  for  2.6  percent  of 
total  Category  447  imports  in  1992.  In 
1991,  Costa  foca  ranked  thirteenth 
among  the  major  suppliers  accounting 
for  1.5  percent  of  total  category  imports. 
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The  sharp  and  substantial  increase  in 
Category  447  imports  from  Costa  Rica  is 
disrupting  the  U.S.  market  for  men’s 
and  boys’  wool  trousers,  slacks  and 
shorts. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  and  U.S.  imports  of 
men’s  and  bo]rs’  wool  trousers,  slacks 
and  shorts,  Category  447,  followed  the 
same  trend  between  1987  and  1989, 
increasing  in  1988  and  decreasing  in 
1989.  The  percent  changes  during  this 
period  were  approximately  the  same  for 
production  and  imports.  During  1987- 
1989,  the  import  to  production  ratio 
remained  relatively  constant  averaging 
52  percent.  The  U.S.  producers’  share  of 
the  market  remained  constant  at  66 
percent  during  1987-1989. 

Since  1990,  U.S.  production  of  men’s 
and  boys’  wool  trousers  slacks  and 
shorts,  Category  447,  continued  the 
decline  begun  in  1988,  falling  35 
percent  in  1991  from  the  1990  level  and 
four  percent  in  the  first  three  quarters  of 
1992  from  the  January-September  1991 
level.  U.S.  imports  on  the  other  hand 
have  increased  since  1990,  increasing  12 
percent  in  1991  over  the  1990  level  and 
surging  in  1992,  up  20  percent  over  the 

1991  level 

The  ratio  of  imports  to  domestic 
production  doubled  between  1990  and 

1992  increasing  from  47  percent  in  1990 
to  80  percent  in  1991  to  97  percent 
during  January-September  1992.  The 
domestic  manufacturers’  share  of  the 
U.S.  marimt  for  men's  and  boys’  wool 
trousers,  slacks  and  shorts  fell  from  68 
percent  in  1990  to  56  percent  in  1991 
to  51  percent  during  January-September 
1992,  a  decline  of  17  percentage  points. 
Duty-Paid  Value  and  U.S.  Producers’  Price 

Approximately  85  percent  of  Category 
447  imports  from  Costa  Rica  during 
1992  entered  the  U.S.  under  HTSUSA 
number  6203.41.1010 — men’s  wool 
trousers  and  breeches.  These  men’s 
wool  trousers  and  breeches  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers’  prices  for  comparable 
men’s  wool  trousers  and  breecnes. 

[FR  Doc.  93-5382  Piled  3-8-93;  8:45  am] 
MJJNQ  CODE  3610-OR-^ 


Extension  of  an  Import  Limit  for 
Certain  Cotton  Textiie  Products 
Produced  or  Maruifactured  in  the 
United  Arab  Emirates 

March  4. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA), 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit 

EFFECTIVE  DATE:  March  11. 1993. 

FOR  FURTHER  MFOMIATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agriculhiral  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  on 
Category  313  for  an  additional  twelve- 
month  period,  beginning  on  March  1. 
1993  and  extending  through  February 
28, 1994. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  313.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  United  Arab 
Emirates,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tarifi 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  22463,  published  on  May  28. 
1992. 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 

Committee  for  the  Implementation  of  Textile 

Agreements 

March  4. 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisioiu  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  e^ctive  on 
March  11, 1993,  entry  into  foe  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  313,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  foe  period  beginning  on 
March  1, 1993  and  extending  through 


February  28, 1994,  in  excess  of  2,539,652 
square  meters*. 

Imports  charged  to  this  category  limit  for 
foe  period  February  29, 1992  through 
February  28, 1993  shall  be  charged  against 
foe  level  of  restraint  to  foe  extent  bf  any 
unfilled  balance.  Goods  in  excess  of  that 
limit  shall  be  subject  to  the  limit  established 
in  this  directive. 

For  foe  import  period  February  29, 1992 
through  May  30, 1992,  you  are  directed  to 
charge  426,841  square  meters  to  Category  313 
for  foe  restraint  period  which  began  on 
February  29, 1992  and  extended  through 
February  28, 1993.  These  charges  are  in 
addition  to  foose  previously  submitted  for 
this  import  period. 

In  carrying  out  foe  above  directions,  foe 
Conunissioner  of  Customs  should  construe 
entry  into  foe  United  States  for  consumption 
to  include  entry  for  consumption  into  t^ 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  foe  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  foe  foreign  affairs 
exception  of  foe  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 

[FR  Doc.  93-5379  Filed  3-8-93;  8:45  am] 

BIUJNO  CODE  3S10-OA-F 


DEPARTMENT  OF  DEFENSE 

Advisory  Council  on  Dependents’ 
Education;  Meeting 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS),  Office  of 
the  Secretary  of  Defense. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents’  Education 
(ACDE).  It  also  describes  the  functions 
of  the  Coimcil  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act  Although  the  meeting  is 
open  to  the  public,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  point  of 
contact  listed  below. 

DATES:  April  2, 1993,  9  a.m.  to  4:30  p.m. 
and  April  3, 1993. 9  a.m.  to  2  p.m. 
ADDRESSES:  April  2.  The  Pentagon,  room 
3E869,  Washington,  DC;  April  3, 
Embassy  Suites  Hotel,  Adams  Morgan 
Room,  1402  Eads  Street,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marilyn  Witcher,  Public  Affairs 
Officer,  DoD  Dependents  Schools,  1225 
Jefferson  Davis  Highway,  Crystal 


*  Tbs  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  F^ruary  28, 1993. 
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Gateway  #2,  suite  1500,  Arlington, 
Virginia  22202;  Telephone  number: 
703-746-7846. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents’ 
Education  is  established  under  title  XTV, 
section  1411,  of  Public  Law  95-561, 
Defense  Dependents’  Education  Act  of 
1978,  as  amended  by  title  XU,  section 
1204(b)(3H5),  of  Public  Law  99-145, 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C.,  chapter  25A, 
section  929,  Advisory  Council  On 
Dependents’  Education).  The  Council  is 
co^aired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the  Secretaries, 
12  members  are  appointed  jointly  by  the 
Secretaries.  Mem^rs  include 
representatives  of  educational 
institutions  and  agencies,  professional 
employee  organizations,  imihed 
military  commands,  school 
administrators,  parents  of  DoDDS 
students,  and  one  DoDDS  student.  The 
Director,  DoDDS,  serves  as  the 
Executive  Secretary  of  the  Council.  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  Defense  and  the  DoDDS 
Director  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  discussions  about  the  national 
goals  for  education,  academic 
achievement  encouragement,  education 
of  handicapped  dependents, 
communications  throughout  the  system, 
increased  parental  involvement, 
drawdown  planning,  educational 
technologies,  and  responses  to  the 
recommendations  made  by  the  Council 
during  its  October  1992  meeting. 

Dated:  March  2, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-5291  Filed  3-6-93;  8:45  am] 
BILUNO  CODE  MID-OI-M 


Offic«  of  the  Secrotary 

Defense  Advisory  Committee  on 
Miiitary  Personnel  Testing;  Meeting 


the  Department  of  Defense’s  Student 
Testing  Program  and  progress  in 
developing  paper-and-pencil  and 
computerized  enlistment  tests. 

Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 

Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel),  room  2B271,  The 
Pentagon,  Washington,  DC  20301—4000, 
telephone  (703)  695-5525,  no  later  than 
Mai^  15, 1993. 

Dated:  March  3, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-5290  Filed  3-8-93;  8:45  am] 

BtLUNO  CODE  M10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Mid  Course  Panel  of  the  USAF 
Scientific  Advisory  Board’s  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  30-31  March  1993,  at  the  ANSER 
Corporation,  1215  Jefferson  Davis 
Highway,  Arlington,  VA  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-5294  Filed  3-8-93;  8:45  am] 
B4LUNa  CODE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

March  2, 1993. 

The  USAF  Scientific  Advisory  Board 
(SAB)  will  hold  its' Spring  General 
Board  Meeting  on  13-14  April  1993 
fi'om  8  a.m.  to  5  p.m.  at  Human  Systems 
Center  (HSC),  Brooks  AFB,  San  Antonio, 
Texas. 

The  purpose  of  this  meeting  is  to 
receive  briefings  on  Information 
Technologies  in  Support  of  Operational 
Intelligence  and  Human  Systems 
Development,  and  to  discuss  the  status 
of  the  1993  SAB  Summary  Studies  on 


Information  Architectures  and  Options 
for  Theater  Air  Defense. 

This  meeting  will  involve  discussions 
of  classified  defense  and  contractor 
proprietary  matters  listed  in  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  nuther  information,  contact  the 
USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8845. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-5292  Filed  3-8-93;  8:45  am] 
BIUJNO  CODE  3S1(M)1-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[F*  Docket  No.  93-05-NG] 

The  Lenape  Resources  Corp.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AQENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  The 
Lenape  Resources  Corporation 
authorization  to  import  up  to  50  billion 
cubic  feet  of  natural  gas  ^m  Canada 
over  a  two-year  peri^  beginning  on  the 
date  of  the  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Bmlding,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4.30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  March  3, 1993. 
Clifford  P.  TomoszeMwki, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  93-5376  Filed  3-8-93;  8:45  am] 
BtUINO  CODE  M50-01-M 


[F«  DociMt  No.  93-14-N6] 

Mock  Resources,  inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Mock  Resources,  Inc.  (MRI) 
authorization  to  import  and  export  up  to 


Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  March  24, 1993,  and  from  8:30  a.m. 
to  4:30  p.m.  on  March  25, 1993.  The 
meeting  will  be  held  at  the  Hawthorn 
Suites  Hotel,  181  Church  Street, 
Charleston,  S.C  The  purpose  of  the 
meeting  is  to  review  planned  changes  in 
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a  combined  total  of  50  billion  cubic  feet 
of  natural  gas  from  and  to  Canada  over 
a  two-year  period  beginning  on  the  date 
of  the  first  delivery  after  Mudi  31. 

1903.  the  date  MRI's  current 
authorization  expires. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Eh^et  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  58&-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
exce^  Federal  holidays. 

Issued  in  Washington,  DC,  March  3, 1993. 
Clifford  P.  Tomassewald, 

Director.  Office  of  Natural  Gas,  Office  of  Ftt0ls 
Programs.  Office  of  Fossil  Energy. 

(FR  Doc  93-5375  FUed  3-8-03;  8:45  am]  - 
aaxiNO  cooe  asso-M-u 


Federal  Energy  Regidatory 
Commleeion 

[Docket  Noe.  ER98-392-000,  at  aL] 

Sho-Me  Power  Corp,,  el  ai.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

February  26, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sho-Me  Power  Corp. 

{Docket  No.  8893-302-000] 

Take  notice  that  on  February  24, 1993, 
Sho-Me  Power  Corporation  tendered  for 
filing  a  notice  of  cancellation  of  service. 

Comment  date:  March  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Idaho  Power  Co. 

(Docket  No.  ERg3-370-000] 

-  Take  notice  that  on  February  12. 1992, 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  Exhibit  ^visions  to  Idaho’s 
FERC  Rate  Schedule  No.  77. 

Comment  date;  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Co. 

(Docket  No.  ER93-383-000] 

Take  notice  that  on  February  19. 1993, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  No.  81. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Northern  States  Power  Co. 
(Minnesota) 

(Docket  No.  ER93-259-0001 

Take  notice  that  on  F^ruary  23, 1993, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  an 
Amendment  to  its  initial  filing  in 
Docket  No.  ER93-2S9-000.  The 
Amendment  provides  certain  additional 
information  requested  by  Commission 
Staff  supporting  NSP’s  request  for 
market  cased  pricing  for  certain  sales 
services  to  be  provided  undw  the 
Municipal  Interconnection  and 
Interchwge  Agreements  (Agreements) 
submitted  in  the  initial  filing.  NSP 
states  that  the  Amendment  does  not 
propose  to  revise  the  rates  or  terms  and 
conditions  of  the  Agreements. 

NSP  again  requests  that  the  nine 
Agreements  be  accepted  for  filing 
effective  January  1, 1993,  and  requests 
waiver  of  the  Commission’s  notice 
requirements  in  order  for  the 
Agreements  to  be  accepted  for  filing  on 
the  date  proposed. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Poiver  Co. 
(Minnesota) 

(Docket  No.  ER93-385-000] 

Take  notice  that  Northern  States 
Power  Company  (Minnesota)  (NSP)  on 
February  19. 1993,  tendered  for  filing 
proposed  changes  in  its  Federal  Ener^ 
Regulatory  Commission  wholesale  sales 
rates.  The  proposed  changes  are 
submitted  pursuant  to  the  part  35  of  the 
Commission’s  Rules  and  Regulations. 

The  afiected  wholesale  customers  and 
the  current  FERC  rate  schedule 
designations  of  their  contract  are  as 
follows: 


Customer 

FERC 

rate 

schedule 

No. 

City  of  Arlington,  Minnesota _ 

421 

City  of  Brownton,  Minnesota  ........ 

422 

City  of  North  SL  Paut,  Minnesota 

429 

City  of  Shakopee.  Minnesota . . 

431 

Qty  of  Winthrop,  Mkwwsota . 

433 

City  of  Anoka,  Minnesota . 

420 

City  of  Chaska,  Minnesota  .......... 

424 

City  of  Le  Sueur,  Minnesota  ........ 

392 

City  of  Olivia,  Minrtesota . 

388 

NSP  seeks  a  total  increase  of  $2.32 
million,  or  8.7%,  above  the  rates 
currently  in  effect  based  on  a  calendar 
year  1993  test  year.  NSP  states  that  the 
proposed  rate  increases  are  needed 
because  of  increased  costs,  including 
costs  associated  with  (i)  three  new  long¬ 
term  base-load  and  peaking  power 
supply  contracts:  (ii)  emergency  backup 


generation  installed  at  NSP’s  Prairie 
Island  nuclear  power  plant  in  1992  to 
meet  Nuclear  Regulatory  Commissitm 
requlreraantr,  (iii)  accounting  dianges 
for  post-retirmnent  benefits  c^er  thm 
pennons  (SFAS 106  costs):  (iv)  property 
taxes:  and  (v)  othw  labor  costs. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

6.  The  United  Illuminating  Co. 

(Docket  No.  ER93-387-0001 

Take  notice  that  on  February  22, 1993, 
The  United  Illuminating  Company  (UI) 
tendered  fm  filing  a  rate  schedule  for  a 
short-term,  coord^ation  transaction 
involving  the  sale  of  capacity 
entitlements  to  (keen  Mountain  Power 
Corpcxration  (C^fflP).  The  rate  schedule 
corresponds  to  a  letter  agreement,  dated 
February  3, 1993,  between  UI  and  C^4P. 
The  commencement  date  for  service 
imder  the  agreement  is  May  1, 1993.  UI 
proposes  that  the  rate  schedule 
commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  firam 
UI’s  New  Haven  Haibw  Station. 

Copies  of  the  filing  were  mailed  to 
GMP. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service  Corp. 
(Docket  No.  ER93-386-000] 

Take  notice  that  on  February  22. 1993, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  a  Service 
Agreement  whidi  provides  for  service 
pursuant  to  Central  Vermont’s  FERC 
Electric  Tariff  No.  5. 

To  the  extent  liecessary  to  allow  for 
the  sale  of  power  pursuant  to  the 
Service  Agreement  commencing  April  9, 
1993,  Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirements.  In  support  of  its  requests 
Central  Vermont  states  that  allowing  the 
Service  Agreements  to  become  efiec^ve 
as  provid^  will  enable  the  Company 
and  its  customers  to  achieve  mutual 
benefits. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER93-368-000) 

Take  notice  that  on’February  10, 1993, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing 
modifications  to  its  Interconnection 
Agreements  with  Big  Rivers  Electric 
Corporation,  Illinois  Mimidpail  Electric 
Agency,  PSI  Energy,  and  Wabash  Valley 
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Power  Associations,  Inc.  Said 
modifications  were  requested  by  the 
Commission  Staff  in  a  review  of  the 
above-referenced  docket  concerning  the 
Interchange  Agreement  between  LG&E 
and  Oglethorpe  Power  Corporation. 

In  the  filing,  the  rate  schedules 
associated  with  LG&E’s  interconnection 
agreements  or  interchange  agreements 
named  above  were  modified  to  contain 
the  same  language  proposed  in  the 
Oglethorpe  Agreement  which  limits  the 
revenue  collected  during  any  week 
pursuant  to  the  application  of  an  hourly 
or  daily  demand  charge  to  the  product 
of  the  weekly  demand  charge  times  the 
highest  amount  in  kilowatts  reserved 
during  any  hour  during  the  week. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  March  12. 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

9.  Idaho  Power  Co. 

[Docket  No.  ER93-371-0001 

Take  notice  that  on  February  12, 1993, 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  revisions  to  Idaho’s  FERC  Rate 
Schedule  No.  83. 

Comment  date;  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montaup  Electric  Co. 

[Docket  No.  ER93-380-000] 

Take  notice  that  on  February  16, 1993, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  a  report  of  refunds 
and  revised  rate  schedules 
implementing  a  pass-through  of  a 
reduction  in  Connecticut  Sales  and  Use 
Taxes  levied  on  charges  by  Northeast 
Utilities  (NU)  to  Montaup  for  services 
performed  by  NU  in  connection  with 
the  Millstone  No.  3  generating  unit,  in 
which  Montaup  has  a  4.009%  joint 
ownership  interest.  The  filing  is  made 
in  accordance  with  the  terms  of  an 
adjustment  clause  contained  in 
Montaup’s  rate  schedules  as  a  result  of 
a  Settlement  Agreement  in  the  M-13 
rate  proceeding  in  Docket  No.  ER91- 
300-^00.  The  filing  reports  refunds  of 
$173,870  and  provides  for  a  reduction 
in  charges  firom  $13,333  to  $3,459  per 
month,  effective  July  1, 1992.  Montaup 
requests  waiver  of  the  notice 
requirement  to  place  the  reduction  in 
effect  as  of  that  date. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Safe  Harbor  Water  Power  Corp. 

[Docket  No.  ER93-377-000] 

Take  notice  that  on  February  12, 1993, 
Safe  Harbor  Water  Power  Corporation 
(Safe  Harbor)  tendered  for  filing  a 
Notice  of  Cancellation  of  Supplement 
No.  3  to  Rate  Schedule  No.  7,  which  was 
replaced  by  Supplement  No.  6  and 
Supplement  No.  4  to  FERC  Rate 
Schedule  No.  7. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Safe  Harbor  Water  Power  Corp. 

[Docket  No.  ER93-369-000] 

Take  notice  that  on  February  12, 1393, 
Safe  Harbor  Water  Power  Corporation 
(Safe  Harbor)  tendered  for  filing  a 
Notice  of  Cancellation  of  FERC  Rate 
Schedule  No.  3  and  4. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  Corp. 

[Docket  No.  ER93-252-000) 

Take  notice  that  on  February  12, 1993, 
Florida  Power  Corporation  filed  a 
supplement  to  its  original  filing 
correcting  an  error  in  the  language  of  the 
service  agreement  as  tendered  for  filing. 
As  originally  filed  the  service  agreement 
incorporated  Second  Revised  Volume 
No.  1  by  reference.  The  filing  made 
today  incorporates  First  Revised 
Volume  No.  1  by  reference  in  order  to 
correspond  to  the  requested  effective 
date  for  the  filing  of  June  1, 1987.  The 
service  agreement  automatically 
incorporates  by  reference  any  later 
changes  to  the  tariff. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lok  D.  Cashell, 

Secretary. 

[FR  Doc.  93-5362  Filed  3-8-93;  8:45  am) 

MUJNO  CODE  l717-ei-M 

Potlatch  Corp.;  Availability  of  j 

Environmental  Asaaasment  j 

[Project  No.  2533-4)06  Minnesota] 

March  3, 1993.  [ 

In  accordance  with  the  National  1 

Environmental  Policy  Act  of  1969  and 
the  Federal  Regulatory  Commission’s 
(Commission’s)  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  application  for  a  new  * 

major  license  for  the  existing  Brainerd 
Hydroelectric  Project,  locat^  on  the 
Mississippi  River  in  Crow  Wing  Coxmty, 
Minnesota,  in  the  dty  of  Brainerd,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA,  the  Commission’s  staff  has  analyzed 
the  existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project  would  not  constitute  a  major 
federal  action  that  would  significantly 
affect  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-5355  Filed  3-8-93;  8:45  am) 
BILUNO  CODE  f717-01-M 

[Docket  No.  RP93-88-000] 

Arkla  Energy  Resources,  a  Division  of 
Arkla,  Inc.;  Rling 

March  3, 1993. 

Take  notice  that  on  March  1, 1993, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (“AER”)  tendered  for  filing 
six  copies  of  the  following  revised  tariff 
sheets  to  become  effective  April  1, 1993: 

Second  Revised  Volume  No.  1 
Eighteenth  Revised  Sheet  No.  11 
Eighteenth  Revised  Sheet  No.  16 

First  Revised  Volume  No.  1-A 
Sixth  Revised  Sheet  No.  5 

These  revised  tariff  sheets  are  filed  in 
compliance  with  the  Stipulation  and 
Agreement  ("Stipulation”)  approved  by 
Commission  order  in  Docket  No.  RP91- 
49-000  on  March  31, 1992.  58  FERC 
161,359(1992). 
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Pursuant  to  the  Stipulation,  the 
proposed  tariff  sheets  reflect  a  revised 
CSC  Charge  and  CSC  Rate  Credit  of  an 
equal  amount.  AER  has  also  performed 
an  Annual  Recovery  Reconciliation 
pursuant  to  the  Stipulation. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  Ma^  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene'.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CashsU. 

Secretary. 

|FR  Doc  63-5361  Filed  3-8-93;  8:45  am| 
aiLUNO  CODE  t717-01-M 


(Docket  No.  TQ93-4-24-000] 

Equltrana,  Irtc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

March  3. 1693. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  February  26, 1993, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  become  effective  March  1, 

1993: 

Third  Revised  Sub  Forty-Second  Revised 
Sheet  No.  10 

Fourth  Revised  Thirtieth  Revised  Sheet  No. 

34 

Equitrans  states  that  the  filing 
implements  an  Out-of-Cycle  Purchased 
Gas  Cost  Adjustment  to  reflect  (1)  an 
increase  in  ^uitrans’  pipeline  supplier 
rates  tmder  Kentucky  West  Virginia’s 
Rate  Schedule  PLS-1  filed  in  Docket 
No.  TQ93-5-46-000  on  February  26, 
1993;  and  (2)  increases  in  the  purchased 
gas  costs  of  spot  market  purchases  and 
Southwest  supply  purchases.  Equitrans 
states  that  the  filing  is  necessary  in 
order  to  have  the  rates  charged  to 
Equitrans’  jurisdictional  customers  more 
closely  reflect  the  experienced  cost  of 
gas  being  incurred  by  the  Applicant 
Equitrans  also  states  that  the  changes 
proposed  in  the  filing  to  the  purcha^ 
gas  cost  adjustment  under  Rate 
Schedule  PLS  is  an  increase  in  the 


demand  cost  of  $0.3832  per  dekatherm 
(Dth)  and  an  inoeose  in  the  commodity 
cost  of  $0.5305  per  Dth.  The  purchased 
gas  cost  adjustment  to  Rate  S^edule 
ISS  is  an  increase  of  $0.1054  per  Dth. 

Pursuant  to  §  154.51  of  the 
Commission’s  Regulations.  Equitrans 
requests  that  the  ^mmission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  on  March  1, 1993. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
juri^ctional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  March  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-5358  Filed  3-8-93;  8:45  am] 
BtCUNO  CODE  trir-OI-M 


(Docket  No.  RP91-1 87-008] 

Florida  Gas  Transmiasion  Co.; 
Compliance  Rling 

March  3, 1993. 

Take  notice  that  on  February  26. 1993, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  I.  the  tariff  sheets  listed  in 
Appendices  A  and  B  attached  to  the 
filing,  pursuant  to  the  November  2, 1992 
Stipulation  and  Agreement  (Settlement) 
in  the  above-referenced  docket  and  the 
([Commission’s  January  15, 1993  order 
approving  the  settlement. 

On  January  15, 1993  the  Commission 
issued  an  order  approving  the 
settlement  in  Dodcet  No.  RP91-187  et 
aJ.  Pinsuant  to  Article  Vin,  the 
settlement  is  to  be  effective  upon  the 
first  date  of  the  first  month  following 
issuance  of  a  final  Commission  order. 
FGT  states  that  because  no  party  has 
requested  rehearing  as  of  F^ruary  15, 
1993,  the  settlement  %vill  become 
effective  March  1, 1993. 


FGT  states  that  a  copy  of  its  filing  has 
been  mailed  to  all  customers  affected  by 
this  filing  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s _ 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  March  10, 1993. 
Protests  will  be  considered  by  the 
C^ommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-5360  Filed  3-8-93;  8:45  am] 
BIUINQ  CODE  S717-01-M 


Kentucky  West  Virginia  Gaa  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

(DockM  No.  TQ9»-S-4a-000] 

March  3. 1993. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  February  26. 1993,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
(Commission  ((Commission)  an  Out-of- 
Cycle  PGA  filing,  which  includes  Forty- 
Seventh  Revised  Sheet  No.  41  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective 
March  1, 1993.  Kentucky  West  states 
that  the  revised  tariff  sheets  reflects  a 
current  increase  of  $0.1930  per  Dth  in 
the  average  cost  of  purchased  gas 
resulting  in  a  Weighted  Average  Cost  of 
Gas  of  $2.1714  per  Dth. 

Kentucky  West  states  that  effective 
March  1, 1993,  pursuant  to  its 
obligations  under  various  gas  purchaM 
contracts,  it  has  specified  a  total  price 
of  $2.1850  per  Dth,  inclusive  of  all  taxes 
and  any  other  production-related  cost 
add-ons,  that  it  would  pay  under  these 
contracts. 

Pursuant  to  §  154.51  of  the 
Commission’s  regulations,  Kentucky 
West  requests  waiver  of  the  thirty  day 
notice  requirement  to  permit  the  tariff 
sheet  attached  to  the  filing  to  become 
effective  on  March  1, 1993.  In  addition, 
Kentucky  West  requests  waiver  of 
§  154.304  of  the  (Commission’s 
regulations  and  any  other  provisions  of 
the  Commission’s  regulations  necessary 
to  permit  the  tariff  sheets  to  become 
effective  March  1, 1993. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
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therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued 
Ma^  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC.,  780  F.2d 
1231  (5th  Cir.  1986),  or  to  which  it  is  or 
becomes  entitled  piusuant  to  any  other 
judicial  and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
jiuisdictional  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  M^ch  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wUhing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  CashoU, 

Secretary. 

[FR  Doc.  93-5359  Piled  3-6-93;  8:45  am] 
BtUJNG  cooe  S717-01-II 


Public  Service  Company  of  Colorado; 
Hling 

[Docket  No.  ER92-317-001] 

March  3. 1993. 

Take  notice  that  on  February  1, 1993, 
Public  Service  Company  of  Colorado 
tendered  for  filing  its  compliance  filing 
in  response  to  the  Commission’s  order 
issued  in  this  docket  on  January  13, 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  17, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^me  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-5356  Filed  3-8-93;  8:45  am] 
BiujNQ  coDc  enr-oi-M 


[DockM  No.  ES93-22-000] 

Rayburn  Country  Electric  Cooperative, 
Inc.;  Application 

March  3. 1993. 

Take  notice  that  on  March  1, 1993, 
Rayburn  Country  Electric  Cooperative, 
Inc.  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  §  204  of  the  Federal  Power  Act 
requesting  authorization  to  issue 
promissory  notes  imder  two  loan 
agreements,  one  loan  agreement  in  the 
amoimt  of  not  more  than  $4,048,065 
million  of  promissory  notes  and  one 
loan  agreement  in  the  amount  of  not 
more  than  $22,939,032  million  of 
promissory  notes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  11, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  >^11  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-5357  Filed  3-8-93;  8:45  am] 
BILUNO  COOE  STir-Ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4602-71 

Science  Advisory  Board,  Clean  Air  Act 
Compliance  Analysis  Council;  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Clean  Air  Act 
Compliance  Analysis  Council 
(CAACAC)  of  the  Science  Advisory 
Board  will  meet  on  March  25, 1993  at 
the  Marriott  Suites  Hotel,  1999  Jefierson 
Davis  Highway,  Arlington  VA  22202. 


The  hotel  telephone  number  is  (703) 
413-5500. 

The  meeting,  which  is  open  to  the 
public,  will  start  at  9  a.m.  and  adjourn 
no  later  than  5:30  p.m.  Its  main  purpose 
is  to  continue  the  discussion  and  review 
of  issues  related  to  retrospective  and 
prospective  studies  of  the  impacts  of  the 
Gean  Air  Act  (and  its  subsequent 
mnendments)  in  progress  by  the 
Environmental  Protection  Agency.  The 
Covmcil  will  address  macro-modeling 
issues,  including  the  development  of 
economic  surplus  estimates,  the 
sensitivity  of  macroeconomic  model 
results  to  endogenous  technological 
change  specifications,  and  the 
sensitivity  to  alternative  foreign  sector 
specifications.  Agency  staff  will  also 
brief  the  Coimcil  on  approaches  for 
estimating  the  benefits  of  controlling  air 
toxics,  and  on  the  analytical  framework 
for  the  forthcoming  prospective  analysis 
of  the  impacts  of  the  Clean  Air  Act. 

Requests  for  copies  of  the  documents 
to  be  reviewed  by  the  Couixcil  and 
questions  concerning  their  content 
should  be  addressed  to  Ms.  Anne 
Grambsch,  Office  of  Policy,  Planning, 
and  Evaluation  (PM223X),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington  DC  20460. 
Ms.  Grambsch  may  be  called  at  202- 
260-2782;  these  documents  are  not 
available  from  the  Science  Advisory 
Board.  An  agenda  for  the  meeting  is 
available  from  the  Science  Advisory 
Board  (AlOlF),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington  DC  20460  (202-260-6552). 
Members  of  the  public  desiring 
additional  information  about  the 
conduct  of  the  meeting  should  contact 
Mr.  Samuel  Rondberg,  Designated 
Federal  Official,  Gean  Air  Act 
Compliance  Analysis  Coimdl,  by 
telephone  at  the  number  noted  above  or 
by  mail  to  the  address  noted  above. 
Anyone  wishing  to  make  a  presentation 
at  the  meeting  should  forward  a  written 
statement  (35  copies)  to  Mr.  Rondberg 
by  March  19, 1993.  Tlie  Science 
Advisory  Board  expects  that  the  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  ten  minutes. 

Dated:  February  23, 1993. 

A.  Robert  Flaak, 

Acting  Staff  Director.  Science  Advisory  Board. 
[FR  Doc  93-5366  Filed  3-6-93;  8:45  amj 
BNJJNO  COOE  H60-60-M 


'  if  I'd  I-  d  ■  j.  . :  .... ..  -  ■  \  '  n  ‘  '  • 
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Form  of  Notice 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  To 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
R^uction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review.  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
(mange  in  the  substance  or  method  of 
collection 

Title:  Deregistration  Form  for  Registered 
Transfer  Agents 
Form  Number.  Unnumbered 
OMB  Number.  3064-0027 
Expiration  Date  of  OMB  Clearance:  May 
31. 1993 

Respondents:  Insured  state  nonmember 
banks 

Frequency  of  Response:  On  (xxasion 
Number  of  Respondents:  22 
Number  of  Responses  Per  Respondent:  1 
Total  Annual  Responses:  22 
Average  Number  of  Hours  Per  Response: 
0.42 

Total  Annual  Burden  Hours:  9 
OMB  Reviewer.  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
3064-0027,  Washington,  D.C.  20503 
FDIC  Contact  Steven  F.  Hanfl,  (202) 
898-3907,  Office  of  the  Exe(nitive 
Secretary,  room  F— 400,  Federal 
Deposit  Insiuance  Corporation,  550 
17ffi  Street  NW.,  Washington,  E)C 
20429 

Comments:  Comments  on  this  cmllection 
of  information  are  welcome  and 
should  be  submitted  before  [insert  60 
days  after  date  of  publication  in  the 
Federal  Registn*} 

ADDRESSES:  A  (X)py  of  the  submission 
may  be  obtained  by  cmlling  or  writing 
the  FDIC  (mntact  listed  above. 

Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  WFORMATTON:  An 
insured  state  nonmember  bank  that 
functions  as  a  transfer  agent  may 
withdraw  from  registration  as  a  transfer 
agent  by  filing  a  written  notice  of 
withdrawal  with  the  FDIC  as  provided 
for  by  12  CFR  341.5. 


Dated:  March  3, 1993. 

Federal  DefXMit  Insurance  Corpcaation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(PR  Doc.  93-5309  Filed  3-8-93;  8:45  am] 
BHJJNO  oooe  sns-oi-M 

Coastal  Barrier  Improvement  Act; 
Property  Availability:  BEECAVE2, 
Austin,  Travis  County,  TX 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  “BEECAVE2" 
l(x:ated  in  Travis  Coimty,  Texas  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  efieci  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  in  care  of 
AMRESCO  Mwagement,  Inc.  imtil  June 
7, 1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  (xintacting  the  following 
person:  John  Ljmass,  AMRESCO 
Management,  Inc.,  P.O.  Box  830106, 

32nd  Floor,  Dallas,  Texas  75283-0106, 
Telephone:  (214)  508-7724,  Facsimile 
(214)  508-4439. 

SUPPLEMENTARY  INFORMATION: 

BEECAVE2  is  l(x:ated  in  southwest 
Austin,  Travis  Coimty,  Texas.  The 
property  is  legally  described  as  546.344 
acres  out  of  the  H.T.  &  B  Railroad  Co. 
Survey  No.  1,  Abstract  No.  413,  W.P. 
Moore  Survey  No.  525,  Abstract  No. 

557,  J.  Swisher  Survey  No.  152,  Abstract 
No.  691,  the  H.C.  Bohls  Survey  No.  1. 
Abstract  No.  2770,  Travis  County, 

Texas.  It  comprises  two  non-contiguous 
tracis  of  land,  one  with  464.190  acres 
and  the  other  with  82.154  acres. 

Both  tracts  are  irregularly  shaped  and 
typical  hill  county  terrain  cdiaracterized 
by  steep  canyons  and  an  abundance  of 
native  vegetation.  The  property  adjoins 
Lake  Austin,  managed  by  ffie  Lower 
Colorado  River  Authority. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  June  7, 1993  by  John 
Lynass,  at  the  address  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are; 

1.  Agencies  or  entities  of  the  federal 
government. 

2.  Agencies  or  entities  of  state  or  local 
government,  and 

3.  “Qualified  organizations”  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 


Noti(»s  of  serious  interest  should  be 
in  the  following  form: 

Notice  of  Senous  Interest  re: 

BEECAVE2,  Travis  County,  Texas. 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  imder  oiteria  set  fbrffi  in  Public 
Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e^  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  crultural  or 
natural  resource  conservation  purposes. 

Dated;  March  3, 1993. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  93-5308  Filed  3-8-93;  8:45  am] 

BHxmo  coot  sn4-oi-M 

Coastal  Barrier  Improvement  Act; 
Property  Availability:  Lakline, 

Williamson  County,  TX 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  “Lakline 
Property”  located  in  Austin,  Texas  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  in  care  of 
AMRESCO  Management,  Inc.  until  Jime  f 
7, 1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
person:  Don  Bordelon,  AMRESCO 
Management,  Inc.,  P.O.  Box  830106, 

32nd  Floor,  Dallas,  Texas  75283-0106, 
Telephone:  (214)  508-4218,  Facsimile 
(214)  508-6649. 

SUPPLEMENTARY  INFORMATION:  This  69.68 
acre  tract  in  Austin,  Williamson  Coimty, 
Texas  is  Icx^ated  near  the  northwest 
corner  of  RR  620  and  U.S.  Highway 
Southwest.  The  property  is 
undeveloped  in  a  primarily  retail/ 
residential  area  and  adjoins  a  10.45  acre 
City  of  Austin  tract  dedicated  for  park, 
recreational,  drainage  and  utility 
purposes.  Bordered  on  the  south  by  RR 
620,  it  is  located  adjacent  to  the 
proposed  Lake  Line  Mall  site. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
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on  or  before  June  7, 1903  by  Don 
Bordelon,  at  the  address  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  federal 
government, 

2.  Agencies  or  entities  of  state  or  local 
government,  and 

3.  “Qualified  organizations’*  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form: 

Notice  of  Serious  Interest  re: 
LAKUNE.  WILLIAMSON  COUNTY, 
TEXAS. 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  sat  form  in  Public 
Law  101-591,  section  10(bK2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  ofier  (e.g.  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated:  March  3, 1993. 

Federal  DejMsit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  93-5307  Filed  3-8-93;  8:45  am] 
BILUNa  CODE  tn4-01-M 


FEDERAL  MARITIME  COMMISSION 

Port  of  Oakland/Maersk  Pacific,  Ltd. 
Marina  Terminal  Agreement;  Notice  of 
Agreement(s)  Ried 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  224-200087-006 
Title:  Port  of  Oakland/Maersk  Pacific, 

Ltd  Marine  Terminal  Agreement 


Parties:  The  Port  of  Oakland,  Maersk 
Pacific,  Ltd. 

Synopsis:  The  Agreement  deletes 
approximately  two  acres  from  the 
Truck  Patidng  Area  at  the  Container 
Freight  Station  (“CFS”),  and  sets  forth 
a  restated  monthly  rental  for  the  CFS 
due  to  the  deletion. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  3, 1993. 

Joseph  C  Policing, 

Secretary. 

(FR  Doc.  93-5323  Filed  3-8-93;  8:45  am) 
BIUJNQ  CODE  trso-Ot-M 


North  Atlantic  Conference  of  Port 
Authoiitiee;  Notice  of  Agreement(e) 
RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  E)C  Office  of  the  Federal 
Maritime  Commission,  800  North. 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.602  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filffig  the 
agreem«[it  at  the  address  shown  below. 
Agreement  No.:  224-200611-002  ‘ 

Title:  North  Atlantic  Conference  of  Port 
Authorities 

Parties:  Massachusetts  Port  Authority 
Port  Authority  of  New  York  and  New 
Jersey  South  Jersey  Port  Corporation 
Delaware  River  Port  Authority 
Maryland  Port  Administration  New 
Hampshire  State  Port  Authority 
Filing  Party:  Hugh  H.  Welsh  Deputy 
General  Counsel  Port  Authority  of 
New  York  and  New  Jersey  One  World 
Trade  Center  New  York,  New  York 
10048 

Synopsis:  The  amendment  adds  the  City 
of  New  York  as  a  party  to  the 
Agreement. 


By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  3, 1993. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  93-5324  Filed  3-8-93;  8:45  am]  ' 
BIUINa  CODE  S7S0-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diseese  Contiol  stkI 
Prevention 

National  institute  for  Occupational 
Safety  and  Health;  Meeting  on  Impact 
Noise  Effects  on  Heering 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Impact  Noise  Effects  on  Hearing. 
Time  and  Date:  9  a.m.-4  p.m.,  March  24, 
1993. 

Place:  Robert  A.  Taft  Laboratories,  Main 
Auditorium,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Qncinnati,  Ohio  45226. 

Status:  Oi>en  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
discuss  the  scientific  aiul  technical 
dimensions  of  and  identify  and  address  any 
deficiencies  in  the  experimental  study  design 
of  the  NIOSH  project  protocol  entitled, 
“Impact  Noise  Effects  on  Hearing.” 
Viewpoints  and  suggestions  from  industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 

Contact  Person  for  Additional  Inkxmation: 
Rickie  R.  Davis,  Ph.D.,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  C-27. 
Cincinnati,  Ohio  45226,  telephone  513/533- 
8142. 

Dated:  March  3, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-5328  Filed  3-8-93;  8:45  amj 
Ba.UNQ  CODE  41S0-ia-M 


Food  arid  Drug  Administration 

Advisory  Committees;  Renewal 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  the  Antiviral  Drugs  Advisory 
Committee  by  the  Commissioner  of 
Food  and  Drugs.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  6, 1972  (Pub.  L.  92-463 
(5  U.S.C  App.2)). 
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DATES:  Authority  for  this  committee  will 
expire  on  February  15, 1995,  unless  the 
Commissioner  formally  determines  that 
renewal  is  in  the  public  interest. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Donna  Combs,  Committee  Management 
Office  (HFA-306),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2765. 

Dated:  March  2, 1993. 
lane  E.  Hauey, 

Deputy  Commissioner  for  Operations. 

IFR  Doc.  93-5332  Filed  3-8-93;  8:45  am] 
BILUNQ  COOE  41SO-01-f 


DEPARTMENT  OF  HEALTH  &  HUMAN 
SERVICES 

Food  and  Daig  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  agenda  of  a  meeting 
of  the  Blood  Products  Advisory 
Committee  which  is  scheduled  for 
March  25  and  26, 1993.  This  meeting 
was  announced  in  the  Federal  Register 
of  February  16. 1993  (58  FR  8598).  The 
change  is  being  made  to  expand  an  item 
for  discussion.  There  are  no  other 
changes.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 

FOR  FURTHER  MFORMATION  CONTACT: 
Linda  A.  Smallwood,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-300).  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448,  301-227- 
6700. 

SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  February  16. 1993, 
FDA  annoimced  that  a  meeting  of  the 
Blood  Products  Advisory  Committee 
would  be  held  March  25  and  26, 1993. 
On  page  8599,  column  2,  the  open 
committee  discussion  portion  of  the 
agenda  is  amended  to  read  as  follows; 

Agenda — Open  committee  discussion: 
On  March  25. 1993,  the  committee  will 
review  and  discuss  labeling  for  the 
product  license  application  submitted 
by  Cambridge  Bioscience  Corp.,  relative 
to  donor  screening  criteria  for  Human 
T-Lymphocyte  Virus  Type  n  (HTLV-II), 
and  in  the  afternoon  review  the  product 
license  application  for  a  peptide  based 
assay  for  antibody  to  Hepatitis  C  Virus 
(AnU-HCV),  United  Biomedical,  Inc. 
iUBI).  On  March  26. 1993,  the 


committee  will  discuss  and  provide 
comments  on  draft  memoranda  entitled: 
(1)  “Revised  Recommendations  for 
Testing  for  Antibody  to  Hepatitis  C 
Virus  Encoded  Antigen  (Anti-HCV)’* 
and  (2)  “License  Amendments  and 
Procedures  for  Irradiation  of  Blood 
Products."  The  Committee  will  also 
review  and  discuss  a  request  by  Miles. 
Inc.,  to  extend  the  indication  for 
intravenous  immune  globulin  (IVIG)  to 
include  prophylaxis  for  bone  marrow 
transplant  patients. 

Dated:  March  2, 1993. 
lane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  93-5333  Filed  3-8-93;  8:45  am] 

BN.UNO  cooe 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.’s  N-93-3243,  FR-314&-N-03; 
N-93-3439,  FR-3289-N-04;  N-93-3480,  FR- 
3296-N-02] 

Announcement  of  Funding  Awards  for 
Fair  Housing  Initiatives  Program — 
Fiscal  Year  1992 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  envelopment 
Reform  Act  of  1989,  this  document 
notiftes  the  public  of  FY  1992  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  document  is  to  annoimce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  strengthen  the 
Department’s  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jacquelyn  J.  Shelton.  Director.  Office  of 
Fair  Housing  Assistance  and  Volimtary 
Programs,  room  5234, 451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Title  Vm 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C  3601-19  (Tbe  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  ^th 
responsibility  accept  and  investigate 


complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status  or  national  ■ 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carrying  out  programs  to  prevent  and 
eliminate  dis^minatory  housing 
practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 

42  U.S.C.  3616  note,  established  the 
FHIP  to  strengthen  ffie  Department’s 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at  24  CFR  part  125. 

Tlie  FHIP  has  three  funding 
categories:  The  Administrative 
Enforcement  Initiative,  the  Education 
and  Outreach  Initiative,  and  the  Private 
Enforcement  Initiative. 

Fiscal  Year  1992  funding  for  FHIP 
activities  was  made  available  in  three 
separate  Notices  of  Fimding  Availability 
(NOFAs).  In  a  NOFA  published  in  the 
Federal  Register  on  May  29. 1992  (57 
FR  22872),  the  Department  announced 
the  availability  of  approximately  $6.9 
million  in  funds  for  FHIP.  On  h^y  18, 
1992  (57  FR  21127),  HUD  published  a 
NOFA  that  made  up  to  $1  million  in 
funding  available  to  conduct  a  major 
testing  project  on  mortgage  lending 
practices  under  the  Private  Enforcement 
Initiative  of  the  FHIP.  The  third  NOFA, 
published  on  August  19, 1992  (57  FR 
37646),  annoimced  the  availability  of 
$300,00  to  fund  activities  related  to  the 
case  of  Young  v.  Kemp  (Civil  Action  No. 
P-80-8-CA,  U.S.D.C.,  E.D.  Tex.)  in  the 
36  East  Texas  counties  involved  in  this 
class  action  suit.  Of  this  amount. 
$200,000  was  made  available  ftom  FHIP 
funds.  The  additional  $100,000  was 
reserved  firom  the  Housing  Counseling 
Program. 

The  Department  reviewed,  evaluated 
and  scored  the  applications  received  - 
based  on  the  criteria  in  the  NOFAs.  As 
a  result.  HUD  has  funded  the 
applications  announced  below,  and  in 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urbtm 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows; 
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FY  92  Fair  Housing  Initiatives  Program,  Administrative  Enforcement  Initiative  Grant  REapiENTS 


Agency 

Contact  persorVlelephone  No. 

Address 

Region 

Maximum 
amount  of 
award 

Conneclicut  ComiTiission  on  Human 
Rights  and  Opportunities. 

Louis  Martin  (203)  566-4895  . . 

90  Washir)gton  Street,  Hartford,  CT 
06106. 

1 

$579,002 

Massachusetts  Commiseion  Against 
DIscrtmination. 

Michael  T.  Duffy  (617)  727-6990  . 

One  Ashburton  Place,  Room  601, 
Boston,  MA  02106. 

1 

76,376 

North  Caroirta  Human  Relations  Com¬ 
mission. 

Jim  Stowe  (919)  733-7996  _ _ 

121  W.  Jones  Street  Raleigh,  NC 
27603. 

4 

170,010 

Indiana  Ch/N  Ri^ts  Commission . 

Karen  M.  Freeman-Wiieon  (317)  232- 
2614. 

100  North  Serrate  Avenue,  Room 
N103,  kxianapolis,  IN  46204. 

5 

82,387 

Ohio  CivH  FVghts  Commission . 

Joseph  T.  Carmichaei  (614)  466- 
2785. 

220  Parsons  Avenue,  Columbus,  OH 
43266-0543. 

5 

308,646 

Texas  Commission  on  Human  Rights  . 

William  Hale  (512)  837-8534  . . 

8100  Cameron  Road,  Bldg.  B,  Suite 
52S-P.O.  Box  13493,  Austin,  TX 
78711. 

6 

241,244 

Nebraska  Equal  Opportunity  Commis¬ 
sion. 

Lawrertce  R.  Myers  (402)  471-2024  .. 

P.O.  Box  94934,  Lincoin,  NE  68509- 
4934. 

7 

182,849 

Montana  Human  Rights  Commission  .. 

Anne  L.  McIntyre  (406)  444-2884  . 

P.O.  Box  1728,  Helene,  MT  59624  .... 

8 

149,216 

Arizona  Attorney  G^raTs  Office . 

Richard  Martinez  (602)  628-6500  . 

Human  Services  Division,  1275  W. 
Washington.  Phoenix,  AZ  85007. 

9 

256,506 

King  Couity  Office  of  CivU  Rights  arxj 
CompHarice. 

Manfert  M.  Lee  (206)  296-7592  . 

Kirrg  County  Courthouse,  516  Third 
Averrue,  Room  E-224,  Seattle,  WA 
96104-2312. 

10 

55,340 

FY  92  Fair  Housing  Initiatives  Program,  Education  and  Outreach  Initiative  (Regional/StateA.ocal)  Grant  Recipients 


Agency  name 

Contact  person/telephone  No. 

City  and  state 

Region 

Project 
area  (R.  S, 
or  L) 

Maximum 
amount 
for  award 

Portland  West  Neighborhood 
Planning  Council. 

James  OHver  (207)  775-0105  . 

155  Bracket  Street  Portland,  ME 
04103. 

1 

L 

$73,098 

The  Commonwealth  of  Massachu¬ 
setts  Housing  Rnance  Agency. 

Roger  C.  McLeod  (617)  451- 
3460  ext  432. 

50  MiHc  Street,  Boston,  MA 
02109. 

1 

S 

53,043 

Lawyer's  Committee  for  CivH 
Rights  Under  Law  of  the  Boston 
Bar  Association. 

OzeH  Hudson,  Jr.  (617)  482- 
1145. 

294  Washington  Street  Boston, 
MA  02108. 

1 

S 

121,431 

Housing  Discrimination  Project 
Inc. 

Margaret  Maisel  (413)  539-9796 

380  Hi£^  Street.  Ste  302,  Hol¬ 
yoke,  MA  01040. 

1 

R 

88,706 

Massachusetts  Association  for 
Retarded  Citizene. 

Leo  Sarkissian  (617)  891-6270  .. 

217  South  Street,  Waltham,  MA 
02154. 

1 

R 

180,169 

Gloucester  County  Community 
Housing  Resource  Bocud. 

Floyd  McLean  (609)  881-5932  ... 

181  Deisea  Manor  Drive, 
Glassboro,  NJ  08028. 

2 

L^t 

62,845 

Long  Island  Housing  Services,  bic 

David  Beranbaum  (516)  582- 
2727. 

1747  Veteran's  Memorial  Hftgh- 
way— Suite  42A,  Islancfia,  NY 
11722. 

2 

L 

166,300 

New  Jersey  Department  of  Public 
Advocates. 

Dorienne  Silva  (609)  984-3131  .. 

Hughes  Justice  Complex,  CN 
850,  Trenton,  NJ  0^5. 

2 

S 

148,151 

The  Legal  Aid  Society  of  New 
York  City. 

Susan  B.  Lindenaver  (212)  577- 
3349. 

15  Park  Row— 22nd  Floor,  New 
York,  NY  10038. 

2 

L 

92,491 

The  Greater  Baltimore  Board  of 
Realtors,  Irrc. 

Fletcher  Hal  (410)  462-2500 _ 

1501  West  ML  Royal  Ave.,  Balti¬ 
more,  MO  21217. 

3 

1 

50,000 

Fair  Housing  Council  of  Greater 
WasNngton,  DC. 

Susan  Weiss  (301)  530-0600  ..... 

1400  1  Street  NW..  Suite  530, 
WasNngton,  DC  20005. 

3 

R 

109,585 

City  of  Lynchburg  . . 

Richard  Jacques  (804)  847-1435 

P.O.  Box  60,  Lynchburg,  VA 
24505. 

3 

L 

44,000 

City  of  Petersburg . . . ..... 

Doris  L.  Edward  (804)  861-2132 

400  Farmer  Street— Rm.  1 19, 
Petersburg,  VA  23803. 

3 

L 

103,887 

Housing  Opportunities  Made 
Equal. 

Constance  K.  Chamberlain  (804) 
354-0641. 

1218  West  Cary  Street  Rich¬ 
mond,  VA  23220. 

3 

R 

107.747 

GreatM’  Birmingham  Fair  Housir>g 
Center. 

Bobby  M.  WHson  (205)  934-9679 

115  Yorkshire  Drive,  Srmingham, 
AL  35209. 

4 

R 

79.376 

Latinos  United . . 

Carlos  R.  DeJesus  (312)  663- 
3603. 

228  South  Wabash,  Suite  600, 
Chicago,  IL  60604. 

5 

R/L 

91,881 

Housing  Coalition  of  the  Southern 
Sub(^. 

Michael  D.  Roche  (706)  201- 
7769. 

14200  Chicago  Roexl,  Suite  201, 
Dolton,  H.  60419. 

5 

L 

63,000 

Leadership  Council  for  Metropoli¬ 
tan  Opm  Communities. 

John  Lucheail  (312)  341-5678  ... 

401  South  State  Street,  Suite 
860,  Chicago,  IL  606(^. 

5 

R 

50,000 

Interfaith  Housing  CerSer  of  the 
Northern  Suburbs. 

Barbara  Boyts  (708)  501-5760  ... 

620  Lincoln  Avenue,  WInnetka,  IL 
60093. 

5 

R 

80.642 
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FY  92  Fair  Housing  Initiatives  Program,  Education  and  Outreach  Initiative  (Regional/State/Local)  Grant  Reopients— 

Continued 


Agency  name 

Contact  personAeiephorre  No. 

City  and  state 

Region 

Project 
area  (R,  S, 
or  L  ) 

Maximum 
amount 
for  award 

The  Cuyahoga  Plan  of  Ohio,  Inc. 
(Metropoltan  Strategy  Group). 

Eleanore  Ramsay  Dees  (216) 
621^25. 

1101  Eudid  Avenue,  Suite  402, 
Cleveland,  OH  44115. 

5 

S 

118,115 

Madison  Equal  O^rtunities 
Commission. 

Cynthia  Wick  (608)  267-4900  ..... 

210  Marlin  Luther  King,  Jr.  Blvd., 
Madison,  Wl  53710. 

5 

L 

57,310 

The  Austin  Tenants'  Council,  Inc  . 

Katherine  Stark  (512)  474-0197  . 

1619  Cast  First  Street  Austin,  TX 
78702. 

6 

L 

50,000 

Access  Resources  of  Missouri  ..... 

Chris  Krehneyer  (314)  426-7948 

P.O.  Box  9114,  SL  Louis,  MO 
63117. 

R 

37,300 

Kansas  Human  Relatiorrs  Asso¬ 
ciation. 

Kaye  Crawford  (913)  826-7330  .. 

300  West  Ash,  Salina,  KS  67401 

■ 

S 

86,230 

The  Iowa  CIvH  Rights  Commission 

Don  Grove  (515)  281-7121  _ 

21 1  East  Maple  Street  Des 
Moines,  lA  50319. 

S 

75,745 

Concerned  Citizens  Coalition . 

Toni  M.  Austad  (406)  727-9136  . 

825  Third  Avenue  South,  Great 
Fans,  MT  59405-2102. 

8 

74,327 

Project  Sentinel  . 

Ann  Marquart  (415)  321-6291  .... 

430  Sherman  Avenue,  Suite  308, 
Pak)  Aito,  CA  94306. 

9 

78,417 

irxleperyjent  Housing  Services  _ 

Walter  Park  (415)  926-HOME  .... 

25  Taylor  Street  San  Francisco, 
CA  94102. 

9 

■ 

55,442 

FY  92  F^R  Housing  Initiatives  Program,  Education  and  Outreach  Initiative  (National)  Grant  Recipients 


Agency 

Contact  persorVteiephone  No. 

City  and  state 

Region 

Maximum 
amount  of 
award 

North  Carolina  State  University,  Office 
of  Sponsored  Programs. 

Linda  Jackson  (919)  515-2444  . 

Box  7003,  Ralel^.  NC  27695-7003  .. 

■ 

$189,218 

The  John  Marshall  School  of  Law  Fair 
Housing  Center. 

Michael  P.  Seng  (312)  987-1446  . 

315  South  FMymouth  Court,  Chicago, 
IL  60604. 

200,418 

Howard  University,  School  of  Social 
Work. 

Jean  A.  McRae  (202)  606-8770 . 

2400  Sixth  Street  NW,  P.O.  Box 
1071,  Washington,  DC  20059. 

■ 

116,788 

FY  92  Housing  Initiatives  Program,  Private  Enforcement  Initiative  Grant  Recipients 


Agency 

Corttad  person/teiephone  No. 

City  and  state 

Region 

Maximum 
amount  of 
award 

Housir>g  Discrimination  Project  inc  .... 

Margaret  Maisel  (413)  539-9796 . 

380  High  Street,  Suite  302,  Holyoke, 
MA  01040. 

1 

$136,631 

Housing  Opportunities  Made  Equal  .... 

Scott  W.  Gehl  (716)  854-1400  . 

700  Main  Street  Buffalo,  NY  14202  ... 

50.420 

Fair  Housir>g  Courxdl  of  Northern  New 
Jersey. 

Lee  Porter  (201)  489-3552 . 

131  Main  Street  Hackensack,  NJ 
07601. 

195,606 

Westchester  Residentiai  Opportuni¬ 
ties.  irx:. 

Blossom  Bkim  (914)  426-4507  . 

470  Mamaroneck  Avenue,  White 
Plains.  NY  10805. 

H 

88,494 

Open  Housing  Center,  Inc  . . 

Phyliis  Spiro  (212)  941-6101 . 

594  Broadway,  Suite  608,  New  York, 
NY  10012. 

282,401 

Fair  Housing  Coundi  of  Greater 
Washington,  Irx:. 

Susan  Weiss  (202)  289-5360  . 

1400  1  Street  NW..  Suite  520,  Wash¬ 
ington.  DC  20005. 

187,812 

Housing  Opportunities  Project  for  Ex- 
cellerKe.  Inc. 

William  Thompson.  Jr.  (305)  374- 
3660. 

19  West  Ragier  Street  Suite  803, 
Miami.  FL  33130. 

■ 

90,812 

Kentucky  Fair  Housing  CerXer . . 

Galen  Martin  (502)  583-3247  . 

835  W.  Jefferson— Room  108,  Lods- 
vHie,  KY  40202. 

49,923 

Leadership  CourKii  for  Metro  Open 
Comrmmities. 

Mary  Davis  (312)  341-5678  . 

401  South  State  Street  Room  860, 
Chicago,  IL  60605. 

5 

110,777 

South  Sutxjitan  Housing  Center . 

George  Cole  (708)  957-4674  . 

2057  Ridge  Road,  Homewood,  IL 
60430. 

5 

55,000 

HOPE  Fair  Housing  Center . 

Bernard  J.  Kleina  (708)  495-4846  _ _ 

154  South  Main  Street  Lombard,  IL 
60148. 

5 

67.000 

Fair  Housing  Center  of  Metropolitan 
Detroit 

Clifford  C.  Shrupp  (313)  963-1274  _ 

1249  Washington  Boulevard,  Room 
1340,  Detroit  Ml  48226. 

5 

157,000 

Toledo  Community  Housing  Resource 
Board.  Inc. 

Usa  C.  Rice  (419)  243-6163  . 

1900  Monroe  Street  Suite  A.  Toledo, 
OH  43624. 

5 

128,531 

Metropolitan  Milwaukee  Fair  Housing 
Coundi. 

William  Tisdale  (414)  278-1240  _ 

600  East  Mason  Street  Suite  200, 
Milwaukee,  Wl  53202. 

5 

147,029 

Housing  for  All-Metro  Denver  Fair 
Housing  C^er. 

Kathie  Cheaver  (303)  296-6949 . 

3800  York  Street  Unit  D,  Denver,  CO 
80205. 

8 

95,000 

Federal  Register  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Notices 
FY  92  HOUSING  INITIATIVES  PROGRAM,  PRIVATE  ENFORCEMENT  INITIATIVE  GRANT  RECIPIENTS— Continued 


13071 


Agency 

Contact  person/telephone  No. 

City  and  state 

Region 

Maximum 
amount  of 
award 

Concerned  Citizens  Coalition . 

Toni  M.  Austad  (406)  727-9136  . 

825  Third  Avenue  South,  Great  Falls, 
MT  59405-2102. 

8 

99,627 

Housing  Rights,  Inc . 

Marianne  Lawless  (510)  658-8766  .... 

354  Adeline  Street,  Berkeley,  CA 
94703. 

9 

14,000 

Fair  Housing  Council  of  Oregon . 

Donna  T.  Butler  (503)  230-0239  . 

4421  SE  17th  Ave.,  Suite  204,  Port¬ 
land,  OR  97202. 

10 

104,098 

FY  92  Fair  Housing  Initiatives  Program,  Private  Enforcement  Initiative  (Testing  Project  on  Mortgage  Lending 

Practices)  Grant  Recipient 


Maximum 

Agency 

Contact  person/telephone  No. 

Address 

Region 

amount  of 
award 

National  Fair  Housing  Alliance . 

Shanna  Smith  (202)  898-1661  . 

1400  1  St.,  NW-Suite  530,  Washing¬ 
ton,  DC  20005. 

3 

$692,172 

FY  92  Fair  Housing  Initiatives  Program,  Education  and  Outreach  Initiative  (Young  V.  Kemp  Project)  Grant 

Recipient 


Maximum 

Agency 

Contact  person  telephone  No. 

Address 

Region 

arrxxint  of 
award 

Texas  Commission  for  Human  Rights 

William  Hale  (512)  837-8534  . 

8100  Cameron  Road,  Austin,  Texas 
78753. 

6 

$306,237 

Dated:  February  23, 1993. 

Leonora  L.  Guarraia, 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

IFR  Doc.  93-5347  Filed  3-8-93;  8:45  am) 
BILUNO  CODE  4210-2a-M 


Office  of  the  Assistant  Secretary  for 
Housing — Federai  Housing 
Commissioner 

[Docket  No.  N-9»-3586;  FR-3643-N-01] 

Updated  Listing  of  HUD-Approved 
Housing  Counseiing  Agencies 

AGENCY:  Office  of  the  Assistant  ' 
Secretary  of  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  a  listing 
of  all  HUD-Approved  Housing 
Counseling  Agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Dwyer,  Office  of  Insured  Single 
Family  Servicing,  room  9180, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone: 
voice,  (202)  708-3664,  TDD  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  In  past 
years,  the  Department  has  issued 
periodic  commimications  to  all 
approved  HUD  mortgagees,  advising 


them  of  the  names  and  addresses  of 
HUD-approved  coimseling  agencies 
available  to  assist  mortgagors  who  are 
conftnnting  the  need  for 
homeownership  counseling. 

In  addition,  this  listing  represents  the 
housing  coimseling  agencies  which  can 
be  identified  using  the  Department’s 
toll-free  housing  counseling  telephone 
number.  A  caller,  through  the  use  of  his/ 
her  zip  code,  can  identify  the  nearest 
HUD-approved  housing  counseling 
agency.  The  Department’s  toll-free 
housing  counseling  number  is  800-733- 
3238. 

The  Department  has  determined  that 
Federal  Register  publication  of  the 
update  list  of  approved  counseling 
agencies  would  afford  more 
comprehensive  notice  to  the  public  of 
these  agencies. 

Accordingly,  appended  to  this  notice 
is  a  listing,  alphabetically  by  state,  of 
the  currently  approved  Housing 
Counseling  Agencies. 

James  E.  Schoenberger, 

Associate  General  Deputy  Assistant  Secretary 
for  Housing. 

HUD-Approved  Housing  Counseling 
Agencies 

Alaska 

Anchorage  Neighborhood  Housing 

Services,  3700  Woodland  Drive,  Suite 

500,  Anchorage,  AK  99517 


Consumer  Credit  Counseling  Service  of 
Alaska,  208  East  Fourth  Avenue, 
Anchorage,  AK  99501 

Alabama 

Birmingham  Urban  League,  1717  4th 
Avenue  North,  Post  Office  Box  11269, 
Birmingham,  AL  35202 
C.A.A.  of  Calhoun,  Cleburne,  & 

Cherokee  Cntys,  PO  Box  2223, 1702 
Noble  St.,  Suite  110,  Anniston,  AL 
36202 

Community  Action  Agency  of 
Northwest  Alabama,  Inc.,  502  East 
-  College  Street,  Florence,  AL  35630- 
5797 

C.A.A.  of  Huntsville,  Madison  and 
Limestone  Counties,  4015'Stringfield 
Rd.,  NW,  Huntsville,  AL  35810-0975 
Community  Service  Programs  of  West 
Alabama,  Inc.,  601 17th  Street, 
Tuscaloosa,  AL  35401 
Human  Resource  Development 
Corporation  (HRDC),  Route  5  Box  139, 
Suite  A,  Enterprise,  AL  36331 
Housing  Authority  of  the  Qty  of 
Auburn,  931  Booker  Street,  Auburn, 
AL  36830 

Housing  Authority  of  City  of 
Montgomery.  1020  Bell  Street. 
Montgomery,  AL  36104 
Housing  Authority  of  Birmingham 
District,  1826  3rd  Avenue  South, 
Birmin^am,  AL  35233 
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Mobile  Housing  Board  Comprehensive 
Housing  Counseling  Services,  151 S. 
Clakbome  Street.  Mobile,  AL  36633 
Community  Action  Agency  of  North 
Central  Alabama,  107  S^nd  Avenue, 
ME,  PO  Box  1788,  D^tur,  AL  35602 
Qty  of  Tuscaloosa.  Alabama 
Community  Planning  and 
Development  Dept.,  PO  Box  2089, 
Tuscaloosa,  AL  35403 
Tuscaloosa  Housing  Counseling 
Program,  4302  21st  Street— West, 
Westgage  Office,  Tuscaloosa.  AL 
35401 

Arizona 

City  of  Phoenix  Neighboihood 
Improvement  &  Hoiising  Department. 
830  East  Jefferson  Street,  Phoenix,  AZ 
85034 

Chicanos  Por  La  Causa,  1112  East 
Budceye  Road,  Phoenix,  AZ  85034 
Consumer  Credit  Counseling  Service  of 
Arizona,  6135  E.  Grant  Road,  Tucson, 
AZ  85712 

Consumer  Credit  Counseling  Service  of 
Arizona.  2535  Camelback  Road, 
Phoenix,  AZ  85017 
Chicanos  Por  La  Causa,  Inc.,  1525  N. 

Oracle,  Suite  105,  Tucson.  AZ  85705 
Catholic  Social  Swvices,  150  West 
Helen  Street,  Tuscon,  AZ  85705 
City  of  Phoenix,  Human  Resources 
Center.  Phoenix.  AZ  85007 
City  of  Phoenix.  Nsighbothood 
Improvement  k  Housing  Dept.,  920 
East  Madison,  Suite  B,  Phoenix,  AZ 
85034 

Arkansas 

Crawford'Sebastian  Community 
Development  Council,  Inc.,  4831 
Armour  Ave.,  PO  Box  4069,  Fort 
Smith,  AR  72914 
White  River  Regional  Housing, 

Authority  Post  Office  Box  650, 
Melbourne,  AR  72556 
Family  Service  Agency  of  Central 
Arkansas,  P.O.  Box  500,  2700  North 
Willow,  North  Little  Rock.  AR  72115 
Urban  League  of  Arkansas.  Inc.,  2200 
Mein  Str^,  P.O.  Box  164039,  Little 
Rock,  AR  72206 

Family  Support  Services.  Inc.,  Ill  West 
Central.  Bentonville,  AJt  72712 
Universal  Housing  Development,  P.O. 
Box  846, 301  E^t  Third  Street, 
Russellville.  AR  72801 

California 

Better  Valley  Services,  8000  Laurel 
Canyon.  North  Hollywood.  CA  91605 
Consumer  Credit  Counselors,  1308  West 
8th  Street,  Los  Angeles,  CA  90015 
Westminister  Neighborhood 
Association,  Inc.,  1778  East  Century 
Boulevard.  Los  Armeies,  CA  90002 
Housing  Authority  or  the  County  of 
Santa  Barbara.  815  W.  Ocean  Avenue, 


Post  Office  Box  397,  Lompoc,  CA 
93436 

City  of  Richmond,  2600  Barrett  Avenue, 
Richmond,  CA  94804 
Housing  AuUiority  of  the  County  of 
Santa  Cruz.  298  Harvey  West  Blvd., 
Santa  Cruz,  CA  95060 
City  of  Oddand,  Office  of  Community 
Develcmment,  300  Lakeside  Drive, 

15th  Floor.  Oakland.  CA  94612-3537 
Eden  Council  for  Hope  &  Opportunity, 
Echo  Housing  Assistant  Cntr,  770  A 
Street,  Room  402,  Hayward,  CA  94541 
Project  Sentinel.  10  Dempsey  Road, 
Milpitas,  CA  95035 
Pacific  Community  Services,  184  East 
Leland  Road,  Pittsburgh,  CA  94565 
Inland  Mediation  Board,  420  North 
Lemon  Avenue.  Ontario,  CA  91764 
Fair  Housing  Coimcil  of  Orange  Cotmty, 
1222  North  Broadway.  Santa  Ana,  CA 
92701 

Neighborhood  House  Association,  841 
S^th  41st  Street.  San  Diego,  CA 
92113 

Housing  Authority  of  the  County  of 
Stanislaus,  1701  Robertson  Road. 
ModestofCA  95356 

Catholic  Charities,  150  East  Oliva  Street, 
Colton.  CA  92324. 221  Turner  Street. 
GuasU.  CA  91743,  4137  Almond 
Street.  Riverside,  CA  92501,  850  S. 
Palm  Canyon  Drive,  Palm  Springs,  CA 
92264, 45149  Smurr  Street,  Indio,  CA 
92201,  209  N.  First  Ave.,  Barstow.  CA 
92311. 13510  Perris  Blvd..  Moreno 
Valley,  CA  92388 

Human  Investment  Project,  Inc.,  364 
South  Railroad  Avenue,  San  Mateo, 
CA  94401 

Project  Match,  Inc.,  1671  Park  Avenue, 
Room  21,  San  Jose,  CA  95126 
lnd^>endent  Living  Resource  Center, 
70-10th  Street,  San  Francisco,  CA 
94103 

Council  on  Aging  of  Sonoma  County, 

730  Bennett  Valley  Road,  Santa  Rosa, 
CA  95404 

Home  Loan  Counseling  Service,  1115 
West  Adams  Blvd.,  Los  Angeles,  CA 
90007 

Inland  Mediation  Board,  420  North 
Lemon  Ave.,  Chitario,  CA  91764 

Colorado 

Adams  County  Housing  Authority,  7190 
Colorado  Bwlevard,  6th  Floor, 
Commerce  City,  CO  80022 
Boulder  County  Housing  Authority,  Post 
Office  Box  471, 14th  and  Spruce 
Street.  Boulder.  CO  80306 
Brothers  Redevelopment,  Inc.,  1111 
Osage  Street,  Suite  210,  Denver,  CO 
80204 

Catholic  Social  Services,  302  Jefferson 
Street,  Pueblo,  CO  81004 
Neighbor-to-Neighbor,  424  Pine  Street, 
Suite  203,  Fort  Collins.  CO  80524 
Northeast  Denver  Housing  Center.  1735 
Gaylord  Street.  Denver,  CO  80206 


Consumer  Credit  Counseling  Service  of 
Southern  Colorado,  Inc.,  1233  Lake 
Plaza  Dr.,  Colorado  Springs,  CO  80906 

City  of  Aurora  Home  O^ership 
Assistance  Program,  9801  East  Colfax. 
Aurora.  CO  80010 

Consumer  Credit  Counseling  Service  of 
Northern  Colorado,  1136  East  Stuart, 
Suite  4201,  Ft.  Collins,  CO  80525 

Connecticut 

Northeastern  Connecticut  Community 
DevelopmenL  Post  Office  Box  156. 
Route  6.  Danielson,  CT  06329 

Urban  League  of  Greater  New  Haven, 
1184  Chapel  Street,  New  Haven,  CT 
06510 

Urban  League  of  Greater  Hartford.  1229 
Albany  Avenue,  Hartford.  CT  06112 

Consmner  Credit  Coims^ing  Service  of 
Connecticut,  Inc.,  151  New  Park 
Avenue,  Hartford,  CT  06106, 

Locations  in  Hamden,  Norwalk,  and 
Waterbury. 

Delaware 

Neighboriiood  House.  Inc.,  Henrietta 
Johnson  Community  Center,  601  New 
Castle  Avenue,  Wilmington,  DE 19801 

Middletovm,  Odessa  and  Townsend 
Community  Action  Agency,  Inc.,  23 
West  Main  Street.  Middletown,  DE 
19709 

Sussex  County  Community  Action 
Agency,  P.O.  Box  431,  Georgetown, 

DE  19947 

Community  Housing,  Inc.,  613 
Washington  Street.  Wilmington.  DE 
19801 

District  of  Columbia 

Far  SE  Community  Organization 
(FSECO),  2041  Martin  Luther  King 
Ave'.,  SE.,  Suite  M3,  Wadiington,  DC 
20020 

Housing  Counseling  Services,  Inc.,  2430 
Ontario  Road.  NW..  Washington,  DC 
20009 

Near  Northeast  Community 
Improvement  Corp.  (QC),  1326 
Flcxida  Avenue,  I^.,  Washington,  DC 
20002 

Peoples  Involvement  Corp.  CPlC),  2146 
G^rgia  Avenue,  NW.,  Washington, 
DC  20001 

University  Legal  Services,  300 1  Street, 
NE.,  Suite  202,  Washington,  DC  20002 

District  of  Columbia  Housing  Finance 
Agency,  1275  K  Street,  NW.,  Suite 
600,  Washington,  DC  20005 

Marshall  Heights  Community 
Development  Organization,  Inc.,  3917 
Minnesota  Ave.,  NE..  Washington,  DC 
20019 

Florida 

Consumer  Credit  Counseling  Service  of 
Tampa  Bay  Area,  Inc.,  1  ^st  Jefierson 
Street.  Brooksville,  FL  34601 
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City  of  Tampa  Community 
Redevelopment  Agency.  1310  9th 
Avenue.  Tampa.  33605 
Hillsborough  County  Housing 
Assistance  Department.  9620  Bay 
Plaza  Boulevaid,  Suite  510,  Tampa, 

FL  33619 

Consumer  Credit  Counseling  Service  of 
Tampa  Bay  Area,  Inc.,  4265 
Henderson  Blvd.,  Tampa,  FL  33629 
Consumer  Credit  Coimseling  Service  of 
the  Tampa  Bay  Area,  Inc.,  1410  W. 

14th  Street,  Bradenton,  FL  34601 
Manatee  Opportunity  Council,  Inc., 

2639  9th  Avenue  West,  Bradenton,  FL 
34205 

The  Agriculture  &  Labor  Program,  Inc., 
Administrative  Headquarters,  P.O. 

Box  3126,  Winter  Haven,  FL  33881- 
3126 

CCCS  of  Central  Florida,  Central  Office, 
Coral  Gables  Fed.  Bldg.,  455  S.  Orange 
Ave.,  4th  Fir.,  Orlando,  FL  32801, 
Orlando  East,  3075  Alafaya  Trail, 

Suite  130,  Orlando,  FL  32826 
Naval  Training  Center,  Family  Servicing 
Center,  Orlando,  FL  32813 
Consumer  Credit  Counseling  Service  of 
Central  Florida,  Inc.,  4823  Silver  Star 
Road,  Suite  110,  Orlando.  FL  32808 
Urban  League,  Inc.,  2512  West  Colonial 
Driver  P.O.  Box  547816,  Orlando,  FL 
32854 

Dept,  of  Community  Affairs,  2314  N. 
Orange  Blossom  Tr.,  Fair  Villas  Plaza. 
P.O.  Box  561457,  Orlando.  FL  32856 
Consumer  Credit  Counseling  Service  of 
Central  Florida.  1110  Pelican  Bay 
Drive,  Daytona  Beach.  FL  32119 
Consumer  Credit  Counseling  Service, 
First  Federal  Savings  Bank  Bldg., 

1404  South  Ridgewood,  Edgewater, 

FL  32132 

Consumer  Credit  Counseling  Service, 
815  South  Volusia  Avenue,  Suite  No. 
1,  Orange  City,  FL  32763 
Consumer  Credit  Covmseling  Service, 
377  Maitland  Avenue,  Suite  203, 
Altamonte  Springs,  FL  32701 
Consumer  Credit  Counseling  Service, 
1400  West  Oak  Street,  Suite  A, 
Kissimmee,  FL  34741 
Consumer  Credit  Coimseling  Service, 
Sun  Bank  Building,  1205  Indiana 
Avenue,  St.  Cloud.  FL  34769 
Lake  Community  Development,  Inc., 

927  9th  Alfred  Street,  Post  Office  Box 
884,  Tavares,  FL  32778 
Consumer  Credit  Counseling  Service, 
1330  Citizens  Blvd.,  Suite  401, 
Lee.sburg,  FL  34748 
Consumer  Credit  Counseling  Serv.  of 
Palm  Beach  County,  2330  S.  Congress 
Ave.,  Suite  A,  W.  Palm  Beach,  FL 
33406 

Consumer  Credit  Counseling  Services  of 
South  Florida.  Inc.,  13014  N.E.  8th 
Avenue,  North  Miami,  FL  33161 


Consumer  Credit  Counseling  Services  of 
South  Florida,  Inc.,  10720  Caribbean 
Blvd.,  Suite  345.  Miami,  FL  33161 
West  Perrine  Community  Development 
Corporation.  17356  South  Dixie 
Highway,  Miami.  FL  33157 
Consumer  Credit  Counseling  Services  of 
S.  Florida.  Inc.,  500  S.E.  17th  Street, 
Suite  222,  Ft.  Lauderdale,  FL  33316 
Broward  County  Housing  Authority, 

1773  North  State  Road  #7.  Lauderhill, 
FL  33313 

Broward  Coimty  Housing  Authority, 
3100  N.  24th  Ave.,  Hollywood,  FL 
333020 

Broward  County  Housing  Authority, 

3801  N.E.  8  Avenue.,  Pompano,  FL 
33064,  Ehrlinger  Site,  7481  NW  33rd 
Street,  Davie,  FL  33024 
Consumer  Credit  Counseling  of 
Southwest  Florida,  2654  Tamiami 
Trail  East.  Gulf  Gate  Plaza.  Naples,  FL 
33940 

Urban  League  of  Palm  Beach  County 
Inc.,  1700  North  Australian  Avenue, 
West  Palm  Beach,  FL  33407 
Jacksonville  Urban  League,  223  West 
Duval  Street,  14th  Floor,  Jacksonville, 
FL  32202 

Consumer  Credit  Coimseling  Services, 
551  SE  8th  Street,  Delray  Beach,  FL 
33444 

Urban  League  of  Palm  Beach  County, 
Inc.,  1700  North  Australian  Avenue. 
West  Palm  Beach,  FL  33407 
Council  of  Palm  Beach.  600  SW  15th 
Ave.,  Catherine  Strong  Center, 
Boynton  Beach,  FL  33444 
Urban  League  South  County  Office,  85 
NW  5th  Avenue,  Delray  Beach,  FL 
33432 

Consumer  Credit  Coimseling  Service, 
2330  S.  Congress  Avenue,  Suite  lA, 
West  Palm  Beach,  FL  33408-7665 
Consumer  Credit  Counseling  Services  of 
Tampa  Bay  Area.  Inc.,  7181  College 
Parkway,  Unit  4,  Ft.  Myers,  FL  33907 
Consumer  Credit  Counseling  Services, 
507  N.  Heubor  City  Blvd.,  Melbourne, 
FL  32935 

United  Way  of  Martin  County,  851 
Johnston  Avenue,  Stuart,  FL  34995 
Housing  Development  Corp.  of 
Tallahassee  &  Leon  County,  Inc.,  515- 
B  John  Knox  Road,  Tallahassee,  FL 
32312 

Georgia 

The  Atlanta  Urban  League,  Inc.,  100 
Edgewood  Ave.,  Suite  600,  Atlanta, 
GA  30303 

Dekalb/Fulton  Housing  Couns.  Cntr., 
Kensington  Office  Park,  4151 
Memorial  Dr.,  Suite  107E,  Decatur, 

GA  30303 

Metro  Fair  Housing  Services.  Inc.,  1083 
Austin  Avenue,  N.E.,  Atlanta,  GA 
30307 


Consumer  Credit  Coimseling  of  Atlanta, 
100  Edgewood  Ave.,  Suite  520, 

Atlanta.  GA  30303 
Dekalb/Fulton  Housing  Counseling 
Center.  233  Mitchell  Street.  Atlanta. 
GA  30303 

Metro  Columbus  Urban  League,  Inc., 

802  First  Avenue,  Columbus,  GA 
33901 

Coastal  Georgia  Area  Community  Action 
Authority,  2801  Fourth  Street, 
Brunswick.  GA  31520 
Savannah-Chatham  County  EOA,  Inc., 
618  West  Anderson  Street,  P.O.  Box 
1353,  Savannah,  GA  31402 
Heart  of  Georgia  Community  Actien 
Council,  Post  Office  Box  398, 

Eastman.  GA  31203 
Athens-Clarke  Coimty.  Human  &  Econ. 
Development  155  E  Washington  St., 
PO  Box  1868,  Athens.  GA  30613-4199 
Middle  Georgia  Community  Action 
Agency,  Inc.,  P.O.  Box  2286,  708 
Elberta  Road,  Warner  Robins.  GA 
31099 

Greater  Macon  Housing  Corporation. 
1212  Gray  Highway.  Macon,  GA 
31211 

Overview  Inc.,  120  South  Jefferson 
Street,  P.O.  Box  693,  Milledgeville, 

GA  31061 

Community  Development  Division,  230 
South  Jackson  Street,  Suite  315, 
Albany,  GA  31701-2816 
Coastal  Plain  Area  Economic 
Opportunity,  Inc.  1126  Gordon  Street, 
P.O.  Box  1645,  Valdosta,  GA  31603 

Hawaii 

Hale  Mahaolu,  Inc.,  200  Hina  Avenue. 
Kahului,  HI  96732 

Hawaii  Credit  Counseling  Service,  2153 
North  King  Stredt  #306,  Honolulu,  HI 
96819 

Idaho 

No  HUD-Approved  Housing  Counseling 
Agencies  Located  within  the  State  of 
Idaho 

Illinois 

Chicago  Urban  League,  4510  Michigan 
Avenue,  Chicago,  IL  60653 
City  of  Chicago,  Department  of  Housing, 
318  South  Michigan  Avenue,  Chicago. 
EL  60604 

Community  and  Economic  Devel. 

Assoc.  (CEDA)  of  Cook  County,  224  N. 
E)es  Plaines  Ave.,  Chicago,  IL  60606 
Evanston  Neighbors  at  Work,  1229 
Emerson,  Evanston,  IL  60201 
CEDA  Northwest  Self-Help  Center  Inc., 
120  W.  Eastman  St.,  Suite  105, 
Arlington  Heights,  IL  60004 
Proviso-Leyden  Council  for  Community 
Action,  1108  West  Madison  Street, 
Maywood,  IL  60153 
Southwest  IDevelopment  Association, 
5818  South  Archer  Road,  Summit,  IL 
60501 
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Harvey  Area  Community  Developomnt 
Center.  53  East  154th  Street 
CEDA  Bloom-Rich  Community 
Development  Aseociation 
Ford  Heights  Community  Service 
Center,  1647  Cottage  Grove  Avenue, 
Ford  Itoights,  IL  60411 
Soirthwest  CEDA,  3518  West  139th 
Street,  Robbins,  IL  60472 
Chicago  Heights  Ck>mmunity  Service 
Center.  1203  West  Eud  Avenue, 
Chicago  Heights.  IL  60411 
Housing  Authority  of  the  County  Lake, 
Illinois.  3928  North  Route  45, 
Grayslake,  IL  60030-1700 
New  Cities  Q)mmunity  Development 
Corporation,  1912  West  170th  Street, 
Hazel  Crest,  IL  60429 
Lake  County  Conuniuiity  Action  Project, 
106  South  Sheridan  Road.  Waukegan. 
IL  60085 

Consumer  Credit  Counseling  Service  of 
East  Central,  IL  Inc.,  363  S.  Main 
Street,  Suite  505,  Decator,  IL  62523 
Consumer  Credit  Coimseling  Service,  #8 
Harrison,  Danville,  IL  61832 
Consxuner  Credit  Coimseling  Service,  44 
Main  Street,  Champaign,  IL  61820 
Spanish  Coalition  For  Housing,  3439 
West  North  Avenue,  Chicago,  IL 
60647 

Springheld  Human  Relations 
Commission,  227  S.  7th  Street.  Suite 
204,  Springfield,  IL  62701 
Community  Service  Council  of  Northern 
Will  Coimty,  719  Parkwood  Avenue. 
Romeoville,  EL 60441 
Chicago  Roseland  Coalition  for 
Community  Control.  11015  South 
Michigan  Avenue,  Chicago,  IL  60628 
Urban  LMgue  of  Metropolitan  St  Louis/ 
St.  Clair  County  Operations,  3500 
State  Street,  East  St  Louis.  IL  62205 
Economic  Opportunity  Corporation 
(CEFS),  101 N.  Fourth,  4th  Floor,  Box 
928,  Effingham,  IL  62401 
Economic  Community  Corporation 
(CEFS),  Clay  Coimty  Outreach,  832 
West  North  Street,  Flora,  IL  62839, 
Effingham  Cnty.  Outreach,  204  W. 
Washington,  Effingham,  IL  62401, 
Fayette  County  Outreach,  City  Hall. 
Box  44.  Vandalia,  IL  62471,  Shelby 
County  Outreach,  County  Courthouse, 
Shelbyville,  IL  62565,  Moultrie 
County  Outreach,  County  Courthouse, 
Sullivan.  EL  61951,  Christian  Cnty. 
Outreach,  1104  W.  Spresser  St., 
Taylorville,  IL  62568,  West  Pana 
Township  Bldg.,  Raymond  &  Route 
16.  Pana.  IL  62557,  Montgomery  Cnty. 
Outreach.  S.  Route  27.  Taylor  Springs, 
IL  62089. 

Indiana 

City  of  Bloomington,  Department  of 
Redevelopment,  P.O.  Box  100, 
Municipal  Building,  Bloomington,  IN 
47402, 1396  Benham  Avenue.  Elkhart. 
IN  46516-2505 


HOPE  of  Evansville,  Inc.,  100 
Washington  Avenue.  Evansville,  IN 
47713 

Fort  Wayne  Housing  Authority,  2013  S. 
Anthony  Blvd.,  P.O.  Box  13489,  Ft 
Wayne.  IN  ^869-3489 
Community  Action  of  Indianapolis.  Inc.. 
2445  N.  Meridian  Street,  Inoianapolis, 
IN  46208 

Lake  County  Community  Economic 
Department  2293  N.  Main  Street, 
Crown  Point,  IN  46307 
Urban  League  of  Northwest  Indiana, 

Inc.,  3101  Broadway,  Gary,  IN  46409 
Hammond  Housing  Authority,  7329 
Columbia  Circle  W,.  4923  Hohman 
Avenue  (Branch),  Hammond.  IN 
46320 

Granger  and  Roseland,  Housing 
Assistance  Office,  Inc.,  1047 
Lincolnway  West,  PO  Box  1558, 

South  Bend,  IN  46634 
Knox  County  Housing  Authority,  Rural 
Route  1,  Box  512-C-5,  Bicknell,  IN 
47512 

Hoosier  Uplands  Economic 
Development  Corporation,  521  West 
Main  Street,  Mitchell,  IN  47446 
Dept,  of  Metropolitan  Devel.  Division 
Economic  &  Housing  Devel.,  148  East 
Market  Street,  IndianaTOlis,  IN  46204 
Real  Services  of  St  Joseph  County,  Inc., 
622  N.  Michigan  Street,  South  Bend, 
IN  46634 

Housing  Authority  of  the  City  of  South 
Bend,  P.O.  Box  11057,  501  South 
Scott.  South  Bend,  IN  46634 

lotva 

Craig  Stanley  Agency.  1667  Summit 
Avenue.  New  Albany,  lA  47150 
Hawkeye  Area  Community  Action 
Program,  Inc.,  5560  €th  Street,  SW., 
Cedar  Rapids,  lA  52406 
Hawkeye  Area  immunity  Action 
Program,  Inc.,  1300  South  Gilbert 
Street,  Iowa  City,  lA  52240 
Assisted,  Information  and  Direction 
(A.I.D.  Center),  206  6th  Street,  Sioux 
City,  lA  51101 
Department  of  Community 
Development,  Housing  Services 
Division.  226  4th  Street,  Davenport, 
lA  52801 

Neighborhood  Place,  Inc.,  809  W.  6th 
Street,  Davenport,  LA  52805-0367 
SHARP  Division,  Armory  Building,  E. 
1st  and  Des  Moines  Streets,  Des 
Moines,  LA  50307 

Kansas 

Economic  Opportunity  Foundation. 
1542  Minnesota  Avenue,  Kansas  City, 
KS  66102 

Urban  League  of  Wichita,  Inc.,  1405  N. 
Minneapolis  Street,  Wichita.  KS 
67214 

Housing  and  Credit  Counseling,  Inc., 
1195  S.W.  Buchanan,  Suite  203, 
Topeka.  KS  66604-1183  . 
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Consumer  Credit  Counseling  Service, 

Inc.,  742  Duvall.  Selina.  KS  67402 
United  Methodist  Urban  Ministry  of 
Wichita.  1611  North  Mosley,  Wichita, 
KS  67214-1399 

Kentucky 

ACCEPT,  Inc.  (Red  Cross).  510  East 
Chestnut  Street,  Louisville,  KY  40202 
Audubon  Area  Community  Services, 

Inc.,  900  Walnut  Street,  Owensboro. 

KY  42302 

Brighton  Center,  Inc.,  P.O.  Box  325, 
Newport.  KY  41072 
Campbellsville  Housing  and 
Redevelopment  Authority,  400  Ingram 
Avenue.  P.O.  Box  459, 

Campbellsville.  KY  42718 
Tenant  Services  and  Housing  ' 
Counseling,  Inc.,  200  East  Main 
Street,  Lexington.  KY  40507 
Appalachian  Foothills  Housing  Agency, 
Inc.,  1448  Diedrich  Boulevard, 

Russell.  KY  41169 
Craig  Stanley  Agency,  1667  Summit 
Avenue,  New  Albany,  IN  47^50 
Louisville  Urban  League,  1535  W. 

Broadway,  Louisville,  KY  40203-3515 
Northern  Kentucky  Community  Center, 
824  Greenup  Street,  P.O.  Box  2030. 
Covington,  KY  41011 
Pennyrile  Allied  Community  Services, 
Inc.,  708  South  Liberty  Street,  Post 
Office  Box  582,  Hopkinsville,  KY 
42240 

Housing  Authority  of  Jefferson  County 
Urban  County  Government  Center, 

810  Barrett  Ave.,  Louisville,  KY  40204 
City  of  Bowling  Qreen  Dept,  of  Housing 
and  Community  Development,  P.O. 

Box  430,  Bowling  Green,  KY  42101 

Louisiana 

Central  City  Housing  Development 
Corporation,  2020  Jackson  Avonue, 
New  Orleans.  LA  70113 
St.  Bernard  Parishes,  Desire  Community 
Housing  Corp.,  3251  St.  Ferdinand 
Street,  New  Orleans,  LA  70126 
St.  Charles  Parishes,  Jefferson 
Community  Action,  1221  Elmwood 
Park  Blvd.,  4th  Fir.,  Harahan,  LA 
70123 

Marrero-Multi  Service  Center,  2001 
Lincolnshire  Drive.  Marrero,  LA 
70072 

•Dorothy  B.  Watson  Memorial  Center, 
1300  Myrtle  Street,  Metarie,  LA  70003 
•Webco  Neighborhood  Service  Center.  - 
3rd  Street,  Bridge  City,  LA  70094 
•Jefferson  Community  Action.  Shrewco 
Neighborhood  Service.  1121  S. 
Causeway  Blvd.,  Jefferson,  LA  70121 
St.  Landry  Community  Action  Agency. 
P.O.  Drawer  1510,  Opelousas,  LA 
70570 

S.M.I.LE.  Community  Action  Agency, 
501  St.  J(^  &reet,  Lafayette,  LA 
70501 
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Housing  Authority  of  the  City  of  Slidell, 
Post  Office  Box  1392,  (Claude  St. 

Apts.  I  &  J).  Slidell,  LA  70459 
St.  Mary  Coxmnuiuty  Action  Agency 
Inc.,  1407  Bairow  Street,  P.O.  Box 
271,  Franklin,  LA  70538 
Consumer  Credit  Counseling,  615 
CheveUe  Court,  Baloa  Rouge,  LA 
70806 

City  of  Lafayette,  705  West  University, 
Lafayette,  LA  70506 

St.  James  Parish  Council,  Department  of 
Human  Resources,  P.O.  B<m  87, 
Convent,  LA  70723 
Ouachita  Multi-Purpose  Community 
Action  Agency.  315  Plum.  P.O.  Box 
3086,  Monroe,  LA  71210-3086 
CADDO  Commrmity  Action  Agency, 
faic.,  1530  Arlington  Street, 

Shreveport.  LA  71103 
Cenla  Community  Action  Committee, 
Inc.  230  Bolton  Avenue.  Alexandria. 
LA  71301 

Housing  Authority  of  the  City  of 
Marshall.  P.O.  Box  609,  406  Poplar, 
Marshall,  TX  75671 
Neighborhood  Housing  Service  of 
Shreveport  inc.,  3034  Lakeshore 
Drive,  Shreveport,  LA  71133 
Consumer  Credit  Counseling  Agency. 
Main  Office,  600  Bres  Avenue.  ' 
Monroe,  LA  71202, 2800  Youree 
Drive.  Suite  369-A,  Shreveport,  LA 
71104,  3917  Independence  Drive, 
Alexandria,  LA  71303 

Maine 

Credit  Counseling  Centers,  Inc.,  160  Fox 
Street,  P.O.  Box  1021,  Portland,  ME 
04104 

Senior  Spectrum,  P.O.  Box  248, 
Gardiner,  ME  04345 

Bureau  of  Elder  and  Adult  Service,  State 
House  Station.  Augusta,  ME  04333 

Maryland 

Anne  Arundel  County  £conc«nic 
Opportunity  Committee,  Inc.,  251 
West  Street,  Annapolis,  MD  21401 
Anne  Arundel  Department  of  Aging.  101 
Old  Solomons  I^€md  Road, 
Annapolis,  MD  21401 
Baltimore  Urban  League,  1150 
Mondawmin  Concourse,  Baltimore, 
MD  21215 

Home  Ownership  Institute,  417  £. 
Fayette  Street.  Suite  1125,  Baltimore, 
MD  21202 

St.  Ambrose  Housing  Aid  Center,  321 
East  25th  Street.  ^Itimore,  MD  21218 
Community  Organized  to  Improve  Life, 
11  South  Carrollton  Ave.,  Baltimore, 
MD  21223 

Neighborhood  Service  Center,  Inc.,  126 
Port  Street,  Easton,  MD  21901 
Community  Assistance  Network.  7701 
Dunmanway,  Baltimore,  MD  21222, 
1504  Rivar^de  Drive.  Salisbury,  MD 
21801 


Dorchester  Community  Development 
Corporation,  435  Hi^  Street,  P.O. 

Box  549,  Cambridge,  MD  21613 
Garrett  County  Community  Action 
Committee,  Inc.,  360  West  Liberty 
Street,  P.O.  Box  449,  Oakland.  \Q) 
21550 

Harford  County  Public  Housing  Agency, 
15  South  main  Street,  Suite  106,  Bel 
Air,  MD  21014 

Housing  Opportunities  Comm.  Of 
Montgomery  County,  10400  Detrick 
Avenue,  Kensin^on,  MD  20895 
Howard  County,  Housing  and 
Community  Elevelopment.  10650 
'  Hickory  Ridge  Rd.,  Suite  200, 
Columbia,  MD  21044 
Maryland  Rural  Development  Corp.,  322 
Market  Street,  P.O.  Box  587,  Denton. 
MD  21629 

United  Communities  Against  Poverty 
(UCAP),  1400  Doewood  Lane  Capitol 
Heights.  MD  20743 

Housing  Oppor.  Commission,  Housing 
Inform.  Center,  10400  Detrick  Ave., 
Kensington,  MD  20895 
Shore  Up,  Inc.,  520  Snowhill  Road,  P.O. 

Box  430,  Salisbury,  MD  21801 
MAC  Incorporated  Area  Agency  on 
Aging,  1504  Riverside  Drive, 
Salisbury,  MD  21801 

Massachusetts 

Consumer  Credit  Counseling  Services  of 
Eastern  Massachusetts,  8  Winter 
Street,  Room  1210,  Boston,  MA  02108 
Housing  Allowance  Project,  Inc.,  322 
Main  Street,  Springheld,  MA  01103 
Lynn  Department  of  Commimity 
Development,  Chy  Hall,  Lynn,  MA 
01901 

Rural  Housing  Improvement,  Inc.,  Post 
Office  Box  4M,  218  Central  Street, 
Winchendon,  MA  01475 
Construct,  Inc.,  P.O.  Box  582, 144  Main 
Street,  Great  Barrington,  MA  01220 
Roxbury  Multi-Service  Center,  Inc.,  317 
Blue  Hill  Avenue,  Roxbury,  MA 
02121 

Michigan 

Michigan  Housing  Counselors,  G-1173 
Balenger  Road,  Flint,  MI  48504 
Burton  Neighborhood  Housing  Services. 
Inc.,  1335  Kenneth  Street,  Burton,  MI 
48529 

Detroit  Non-Profit  Housing,  Inc.,  1200 
Sixth  Street,  Room  404,  Detroit,  Ml 
48226 

Michigan  Housing  Counselors,  237 
South  Gratiot,  Mt.  Clemens,  Ml  48043 
Oakland  County  Real  Estate  Section 
Corporation  Counsel.  1200  North 
Telegraph  Road.  Suite  3,  Pontiac.  MI 
48053 

TULC  Non-Profit  Housing  Corporation 
3901  Grand  River  Avenue,  Detroit.  MI 
48208 

Credit  Counseling  Centm,  Main  Office 
27780  Novi  Road,  Suite  250,  Novi,  MI 


48050,  Southfield.  503  Northland 
Towers  W.,  15565  Northland  Dr., 
Southfield.  MI  48075,  Taylor.  8750 
Telegraph  Road.  Suite  306,  Taylor.  MI 
48180,  Novi,  27780  Novi  Road,  Suite 
105,  Novi,  MI  48377,  Battle  Creek,  131 
E.  Columbia  Ave.,  Suite  207.  Battld^ 
Creek,  MI  49015,  Saginaw,  5090  State 
Street,  Suite  121A,  Saginaw,  MI 
480603,  Portage,  576  Romence  Road. 
Suita  227,  Portage.  MI  49002,  Flint, 
G-3310  Miller  Road,  Suite  1,  Flint,  MI 
48507,  Lansing,  111  S.  Waverly  Rd.. 
Lansing,  MI  48917,  Ypsilanti,  Suite 
606, 124  Pearl  Street,  Ypsilanti,  MI 
48917,  Grand  Rapids.  2922  Fuller  N£, 
Suite  203B.  Grand  Rapids,  MI  49505, 
Grand  Rapids,  2417  Eastern,  S.E.. 

Suita  206,  Grand  Rapids,  MI  49505, 
Detroit.  65  Cadillace  Square,  Suita 
2701,  Detroit,  MI  48226,  Mount 
Clemons,  37060  Garfield,  Suite  T— 4, 
Mt.  Clemens,  MI  48043,  Jackson,  211 
West  Ganson,  Jackson,  MI  49202, 

Troy,  675E  W.  Big  Beaver  Road,  Suite 
101,  Troy,  MI  48083,  Farmington 
Hills.  28275  Orchard  Lake  Rd.,  Suite 
115,  Farmington  Hills,  MI  48334, 
Muskegon,  880  First  Street.  Suite  403, 
Muskegon,  MI  49440,  East  Lansing, 
411  Lake  Lansing  Road,  Suite  C105. 
East  Lansing,  MI  48823,  Monroe.  25  S. 
Monroe  Street,  Suite  307,  Monroe,  MI 
48161,  Port  Huron,  Professional  Cntr., 
1530  Pine  Grove  Ave,  #7,  Port  Huron, 
Ml  48160 

Credit  Counseling  Centers, 
Administrative  Office,  27780  Novi 
Road,  Suite  250,  Novi,  MI  48377- 
3427, 131  E.  Columbia  Ave,  Suite  120, 
Battle  Creek.  Ml  49015-3761,  2417 
Eastern  SE.  Suite  206,  Grand  Rapids, 
MI  49507-3640,  2922  Fuller  Avenue 
N£,  Room  203B.  Grand  Rapids,  MI 
49505-3459.  211  W.  Ganson,  Jackson, 
MI  49201-1241,  576  Romence  Road, 
Suite  220,  Portage.  MI  49002-3445, 
612  S.  Creyts  Road,  Suite  C,  Lansing, 
MI  48917-9201,  411  Lake  Lansing 
Road,  Suite  C105.  East  Lansing,  MI 
48823-1439,  The  Bayview  Building, 
620  S.  Lake  Street.  Suite  7.  Marquette. 
MI  49855-5505,  Plaza  Central.  415 
Stephenson  Avenue,  Iron  Mountain, 
Ml  49801-3400,  880  First  Street.  Suite 
403,  Muskegon,  MI  49440 
Housing  Resource  Center,  300  N. 
Washington  Square.  Suite  302 
Lansing,  MI  48933 
Grand  Rapids  Urban  League,  745 
Eastern,  S.E.,  Grand  Etapids,  MI  49503 
Northwest  Michigan  Human  ^rvices 
Agency,  Inc.,  1640  Marty  Paul, 
Cadillac,  MI  49601,  441  Bay  Street. 
Petoskey.  MI  49684,  3963  Three  Mile 
Road.  Travers  City,  MI  49684 
Nelson  Neighborhood  Improvement 
Aasociation,  Inc.,  290  Monroe, 
Muskegon,  MI  49441 
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Minnesota 

Consumer  Credit  Counseling  Service  of 
Minnesota,  1111  Third  Avenue  South, 
Suite  336,  Minneapolis,  MN  55404 
Pilot  City  R^onal  Center,  1315  Penn 
«Ave.  North,  Minneapolis,  MN  55411 
Family  Service  of  Winona,  157  Lafayette 
Street,  2nd  Floor,  Winona,  MN  55987 
Southern  Minnesota  Regional  Legal 
Services,  Inc.,  300  Minnesota 
Building,  46  ^st  4th  Street,  St.  Paul, 
MN  55101, 16174  Main  Avenue,  Prior 
Lake.  MN  55372 

Senior  Housing  Inc.,  1885  University 
Ave.  West.  St.  Paul,  MN  55104 
St.  Paul  Housing  Information  Office.  21 
West  Fourth  Street.  St.  Paul.  MN 
55102 

St.  Paul  Urban  League,  401  Selby 
Avenue,  St.  Paul.  MN  55107 

Mississippi 

Housing  Education  and  Economic 
Development  (HEED),  3405  Medgar 
Evers  Boulevard,  Jackson.  MS  39213 
Gulf  Coast  Community  Action  Agency. 

500  24th  Street,  Gul^ort.  MS  39501 
Division  of  Aging  and  Adult  Services, 

421  West  Pascagoula,  Jackson,  MS 
39203 

Jackson  Coimty  Civic  Action 
Committee,  5343  Jefferson  Street. 

Moss  Point,  MS  39562-8723 

Missouri 

St.  Louis  Urban  League,  City  Office. 

3701  Grandel  Square.  St.  Louis,  MO 
63108 

St.  Louis  Urban  League,  County  Office, 
#72  Northland,  Jennings.  MO  63136 
North  East  Community  Action  Corp.,  16 
N.  Count.  P.O.  Box  470,  Bowling 
Green,  MO  63334 

North  Area  Community  Forum,  1005 
Dunn  Road.  Florissant,  MO  63031 
Housing  Options  Provid^  for  the 
Elderly  (Elderly  Only),  4265  Shaw,  St. 
Louis.  MO  63110 

CMC  Human  Development  Corp.,  P.O. 
Box  1038,  Providence  &  4th  Avenue, 
Columbia,  MO  65201 
Housing  Information  Center,  3810 
Paseo,  Kansas  City.  MO  64109 
Metropolitan  Lutheran  Ministry,  3031 
Holmes,  Kansas  City,  MO  64109 
West  Central  Missouri  Rural 
Development  Corp.,  1010  East  Fourth 
Street,  P.O.  Box  125,  Appleton  City, 
MO  64724 

Missouri  Valley  Human  Resource  Devel. 
Corp.,  1415  South  O’dell  Avenue, 

P.O.  Box  550,  Marshall,  MO  65340- 
0550 

Northside  Residential  Housing,  5647 
Delmar  Boulevard.  St.  Louis,  MO 
63112 

Consumer  Credit  Counseling  Services, 
1425  Hampton  Avenue.  St.  Louis,  MO 
63139 


Montana 

North  West  Montana  Human  Resources, 
P.O.  Box  1058,  #8 — 1st  and  Main 
Building.  Kalispell,  MT  59903 
Human  Resources  Development 
Counsel.  17  North  31st  Street.  P.O. 

Box  2016,  Billings,  MT  59103 

Nebraska 

Family  Housing  Advisory  Services,  Inc., 
2416  Lake  Street.  Omaha,  NE  68111 
Lincoln  Action  Pro^m,  Inc.,  2202 
South  11th  Street,  Lincoln,  NE  68502 
Holy  Name  Housing  Corporation,  3014 
North  45th  Street,  Omaha,  NE  68104 
Nebraska  Department  of  Aghig,  101 
Centennial  Mall  South,  Lincoln,  NE 
68509 

Goodwill  Center  for  Independent 
Living,  1804  South  Eddy  Street, 

Grand  Island,  NE  68802 

Nevada 

Operation  Life  Community 
Development  Corporation.  P.O.  Box 
4397,  Las  Vegas,  NV  89127 
Poor  People  Pulling  Together,  1801 
North  J  Street.  Las  Vegas,  89106 
Consumer  Credit  Counseling  Service  of 
Las  Vegas,  3560  South  Decatur,  Suite 
18,  Las  Vegas,  NV  89103 

New  Hampshire 

Consumer  Credit  Counseling  Service  of 
New  Hampshire  &  Vermont,  P.O.  Box 
676,  Concord.  NH  03302-0676 

New  Jersey 

Bayonne  Economic  Opportunity 
Foundation,  555  Kennedy  Boulevard, 
Bayonne,  NJ  07002 
Middlesex  County  Economic 
Opportunities  Corporation,  841 
Georges  Road.  2nd  Floor,  North 
Brunswick,  NJ  08902 
A.I.M.S.,  334  Stockton  Street,  #113, 

Perth  Amboy,  NJ  08861 
County  of  Essex.  IK  vision  on  Aging,  15 
S.  Munn  Avenue,  E.  Orange,  NJ  07018 
Housing  Coalition  of  Middlesex  ^unty, 
9  Elm  Row,  New  Brunswick.  NJ  08901 
County  of  Bergen,  Dept,  of  Human 
Services,  Division  of  Aging,  21  Main 
Street,  Hackensack,  NJ  07601 
Enterprise  Community  Development 
Corporation,  89  Orient  Avenue,  Jersey 
aty.  NJ  07305 

Somerset  County  Office  of  Aging,  N. 
Bridge  and  High  Streets.  Fair  Housing 
Council  of  Northern  New  Jersey,  131 
Main  Street,  Hackensack.  NJ  07604 
Check  Mate  Incorporated,  550  Cookman 
Avenue.  Asbxiry  Park,  NJ  07712 
Monmouth  County  Board  of  Social 
Services,  Burlington  &  Kozlosik  Road, 
P.O.  Box  3000,  Freehold.  NJ  07728 
Morris  County  Fair  Housing  Council,  19 
Market  Street,  Post  Office  Box  773-M, 
Morristown,  NJ  07960 


Urban  League  of  Union  County,  272 
North  Broad  Street,  Elizabeffi,  NJ 
07208 

City  of  East  Orange,  Housing  Consiimer 
Counseling,  122  Brighton  Avenue, 

East  Oranm,  NJ  07107 
Paterson  Ta»  Force,  Community  Action 
Inc.,  155  Ellison  Street,  Paterson,  NJ 
07505 

Urban  League  of  Bergen  Cotmty,  106 
West  Palisade  Avenue,  Englewood.  NJ 
071531 

Urban  League  of  Essex  County,  3 
Williams  Street,  Sxiite  300,  Newark. 

NJ  07102 

Atlantic  Human  Resources,  Inc.,  10  S. 
Tennessee  Avenue,  Atlantic  City,  NJ 
08401 

Ocean  Community  Economic  Action 
Now,  bic..  40  Washington  Street, 

Toms  River,  ^  08753 
Jersey  Coimseling  &  Housing 
Development  Inc.,  1840  S.  Broadway, 
Camden,  NJ  08104 
Camden  County  Office,  Gloucester 
Township  Office,  29  S.  Blackhorse 
Pike,  Blackwood.  NJ  08012 
Senior  Citizens  United,  146  Blackhorse 
Pike,  Mt.  ^hriam,  ^  08059 
Tri-Country  Community  Action  Agency, 
Inc.,  143  West  Broad.  Bridgeton,  NJ 
08302, 10  Washington  Street, 
Bridgeton,  NJ  08302,  319  Landis 
Avenue,  Vineland.  08360, 189  East 
Broadway,  Salem,  NJ  08079 
Atlantic  County  Department  of  Social 
Services,  1333  Atlantic  Avenue, 
Atlantic  Qty,  NJ  08401 
Fair  Housing  Council  of  Northern  New 
Jersey,  131  Main  Street,  Hackensack, 
NJ  07604 

Monmouth  Coimty  Office  of  Aging,  Hall 
of  Records,  Freehold.  NJ  07728 
The  New  City  of  New  Brunswick,  390 
George  Street,  New  Brunswick,  NJ 
08901 

Somerset  County  Office  of  Aging,  P.O. 

Box  3000,  Somervilee,  NJ  08876-1262 
The  Home  Partnership  Inc.,  450-7th 
Street,  Hoboken,  NJ  07030 
Catholic  Charities  Diocese  of  Metuchen, 
540-550  Route  22  East,  Bridgewater, 
NJ  08807 

New  Mexico 

Consumer  Credit  Counseling  Service  of 
New  Mexico,  2727  San  Pedro,  NE, 
Albuquerque,  NM  87110 
Guadalupe  ^onomic  Service 
Corporation,  200  “A"  Barcelona,  El 
Paso,  TX  79905 

Consumer  Credit  Coimseling  of 
Albuquerque.  Sequoia  Sq.,  3320 
Coors,  NW,  Suite  2,  Albuquerque,  NM 
87120-1230 

Consumer  Credit  Counseling  of  New 
Mexico,  Inc.,  4  Comers  Branch  Off., 
300  W.  Arrington,  Farmington,  NM 
87401 
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New  York 

L.E.S.  Coalition  iiou«og  Develepment, 
187~89  AvMnte  B,  New  Yodc.  NY 
10009 

New  York  Hispanic  Housing  Coalition, 
209  East  ^rd  Street.  P.O.  Bcnc  880. 
Stuyvesant  Station.  New  Yoik.  NY 
10009 

Brooklyn  Neighborhood  Improvement 
Association.  648  Washington  Avenue. 
Brooklyn.  NY  11238 
Commission  on  Human  Rights. 
Neighborhood  Stabilization  Program. 
1368  Fulton  St.,  3rd  Fir.,  Brooklyn, 

NY  11216 

Renaissance  Development  Corp.,  P.S. 

332,  Chnstopher  Avenue.  Room  129, 
Brooklyn.  NY  11212 
Commission  on  Human  Rights,  3442 
■  Fulton  Street,  Brooklra,  NY  11208 
Westchester  Residential  Opportunities, 
Ina,  470  Mamaroneck  Avenue,  White 
Plalns,NY10605 

South  Bronx  Action  Croup.  Inc.,  384 
East  149th  Street,  Suite  220,  Bronx, 

NY  10455 

Nei^borttood  Stabilization  Program, 
Qommission  on  Human  Rights,  4101 
Yfhite  Plains  Road.  Bronx.  NY  10460 
Bellport,  Hagerman,  EastPatchogue. 
Alliance,  1731  Montauk  Highway, 
Bellport  NY  11713 
Franily  Service  League  of  Suffolk 
County,  Inc.,  642  New  York  Avenue, 
Huntington.  NY  11953 
Wyandanch  Commimity  Development 
Corporation.  1527  B.  Straight  Path, 
Wyandanch,  NY  11798 
New  Rochelle  CAP.  95  Lincoln  Avemie. 

New  Rochelle,  NY  10801 
Suffolk  County  Services.  550 
Smifhtown-ny  Pass,  Room  220, 
Hauppauge,  NY  11787 
Suffolk  County  Department  for  the 
Aging.  395  Oser  Avenue,  Hauppauge, 
NY  11788-3631 

Family  Service  Associaticm,  of  Nassau 
County,  Inc.,  129  Jackson  Street. 
Hempstead.  NY  11550 
Elmcor  Youth  end  Adult  Activities. 
107-20  Northern  Boulevard.  Corona, 
NY  11368 

Commission  of  Human  Rights, 
Neighborhood  Stabiliz.  Program,  89- 
31  IGlst  Stieet,  Room  210.  Jamaica. 
NY  11432 

Baisl^  Park  Neighbors,  114-02  Guy 
Brewer  Boulevard,  Jamaica.  NY  11433 
Margaret  Community  Corporation.  1920 
New  Haven  Avenue.  Far  Rockawey, 
NY  11681 

Orange  County  Rmal  Development, 
Advisory  Corporation,  223  Gremiich 
Avenue,  Gos^n,  NY  10924 
Consumer  Credit  Counseling  Services  of 
Central  New  York.  Inc..  321  Genesee 
Street.  Utica,  NY  13501 
Conmli  Cot^rative  Extention,  50  West 
High  Street.  Ballston  Spa,  NY  12020 


Cajntol  Hill  Improvement  Corp.,  260 
Lark  Street,  Albany,  NY  12210 
SHARP  Committee,  Inc.,  P.O.  Box  362. 

Phoenicia,  NY  12464 
Metro-Intarfhith  Services,  lac..  21  New 
Street,  Binghamton.  NY  13003 
Cayuga  County  Homesite  Development 
^rpmetion,  60  Clark  Street.  Auburn, 
NY  13021 

Chenango  Home  Improvement  Progrcun, 
Inc.,  2  Merrill  Sts^,  Norwich, 

13815 

CCCS  of  Central  New  Yoric,  hic..  120 
East  Washingtmi  Street.  1006 
University  Balding,  Syracuse,  NY 
13202-4093 

Consumer  Credit  Counseling  Services  of 
Central  New  York,  Inc.,  321  Genesee 
Street,  Utica,  NY  13502 
Chautauqua  Opportunities,  Inc,  188 
South  Erie  Street,  Ma)rville,  NY 
14701,  5th  Floor.  Municipal  Bldg.. 

200  East  3rd  Street.  Jamestown.  NY 
14701,  341  Central  Avenue,  Dimkirk. 
NY  14048 

Bufl^  Urban  League,  25  Genessee 
Street,  Buffalo.  NY  14203 
FUlmose  Leroy  Area  Residents.  Inc.. 
(FLARE),  307  Leroy  Avenue,  Bu^o, 
NY  14214 

Housing  Council  in  Monroe  County 
Area,  Inc.,  Ill  East  Avmiue,  Suite 
200.  Rochester.  NY  14604 
RuralBullivan  Comity  Housing 
Opportunities.  Inc.,  375  Broadumy, 
Monticello.  NY  12701 
United  Tenaids  of  Albany,  loc..  33 
ClintoB  Street  Albai^.  NY  12207 
Housing  Assistance  Program  of  Essex 
County,  Inc.,  Churdi  StnBet.PX).  Box 
157,  Eliz^Mthtown,  NY  12932 
Stoneleigh  Housing,  Inc..  120  £.  Center 
Street,  Gsmastota,  NY  13032 
Lewis  County  Opportunities,  Inc.,  P.O. 

Box  111.  NewBieroen,  NY  13367 
Albany  Gmmty  Rural  Housing  Alliance. 
Inc.  P.O.  Box  407, 34  South  Main 
Street,  VooihaesviUe,  NY  12186 
Albany  Housing  Coalition.  Inc..  151 
Clinton  Ave.,  Albany,  NY  12210 
Cortland  Housing  Assistance  Couodl, 
Inc.,  10.5  Main  Street,  Cortland,  NY 
13045 

Urban  League  of  Onondage  County,  Inc.. 
505  E.  Fayette  Street.  Syracuse,  NY 
13202 

Rensselaer  County  Community  Housing 
Resouroe  Boiffd,  Inc.,  85  S.  Main 
Street,  Gastle  on  the  Hudson,  NY 
12033 

Tfoy  Neighborhood  Council,  Inc.,  415 
River  Street.  3rd  Floor,  Troy,  NY 
12180 

Better  Neighbortioods,  Inc.,  966  Albany 
Street,  &henectady.  NY  12307-1513 
Housing  Assistance  Center,  1233  Main 
^reet,  Buffalo.  NY  14209,  (Tues  A 
ThuJ,  Maryv^e  Comm.  Cntr..  3408 
Genesee  St.,  Cheektowaga,  NY  14225, 


(Moncitey)  Lower  Level — City  Hall, 

200  Niagara  St.  Tonawanda,  NY 
14150,  (Tuesday),  Lackawanna  City 
Hell,  R^m  308,  Lackawanna,  NY 
14218 

Housing  Development  Council  of 
Orleans  County,  53  North  Main  Street, 
Albion,  NY  14411 

Commiuiity  Action  in  Sdf  Help,  Inc..  9 
Broad  Stieet,  Lyons,  NY  14489 
Troy  Rehidhlitation  and  Improvement 
Program,  Incmporated,  415  River 
^reet.  3id  floor,  Troy,  NY  12181 

North  CaroUaa 

Family  Housing  S«rvioes,  Alexander 
Street  Cent»,  910  N.  Alexander 
Street.  Chaidotte,  NC  28205 
Cumbmiand  County  Comimmity  Action 
Program.  Inc.,  328  Gillespie  Street, 
Fayetteville,  NC  28302 
Johnstmi  Lee  Community  Action.  Inc., 
1102  Massey  Street.  Smithfield,  NC 
27577 

Joint  Orange-Chatham  Community 
Action,  fee.,  P.O.  Box  27,  Pitt^oro, 

NC  27312 

Constuner  Credit  Counseling  of  Western 
North  Carolina,  SO  S.  French  Broad 
Ave.,  Suite  236,  Asheville,  NC  28802 
Consumer  Credit  Counseling  Services  of 
Forsyth  Coimty,  926  Brooiutown 
Ave.,  Winston  ^em.  NC  27101-3644 
Northwestern  Regional  Housing 
Authority,  P.O.  Box  2510,  Boone,  NC 
28807 

North  Carolina  Client  Councils,  216 
Church  Street  Bmithfield.  NC  27577 
Raleigh  Housing  Authodiy.  618  Tucker 
Street  Ralmgb.  NC  27603 
Isothermal  Planning  k  Development 
Commission.  P.O.  Box  841, 
Rutherfordton,  NC  28139 
Mid-East  Commission.  One  Harding 
Square,  Washhagton,  NC  27889 
Northwest  Piedmont  Council  of 
CovMiunant,  280  South  Liberty  Street, 
Winston-Salera,  NC  27101 
Saiu&ills  Community  Action  Program, 
Inc.  103  Saunders  Street.  Cartheij^. 

NC  28327 

Council  on  Aging  of  Wake  County.  1001 
Navaho  Drive,  Suite  213,  Raleigh  NC 
27609 

North  Dakota 

Community  Action  Opportuaity.  Jnc.. 
420  3rd  Street  5.W.,  Post  Office  Box 
1057.  Minot.  ND  58702-1057 
Comimmity  Action  and  Development 
Program,  652  West  Villard,  Dickinson, 
ND  58601 

CmnnHutity  Action  Program.  Region  VE, 
Inc..  2105  Lee  Avenue.  Bismarck.  ND 
58504 

Community  Action.  Region  VL  Inc., 
Highway  281  North,  Post  Office  Box 
507,  Jamestown.  ND  56402 
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Quad  County  Community  Action 
Agency,  27V^  South  3rd  Street,  Grand 
Forks,  ND  58201 

Southeastern  North  Dakota,  Community 
Action  Agency,  3233  South 
University  Drive,  Fargo,  ND  58104 

Ohio 

Better  Housing  League/Greater 
Gndnnati,  2400  Reading  Rd., 
Community  Chest  Bldg.,  RM  404, 
Gncinnati,  OH  45202 
Montgomery  County  Community  Action 
Agency  (MCCAA),  318  S.  Main  Street, 
P.O.  Box  4008,  Dayton,  OH  45401 
Luthem  Housing  Corporation  Buckeye- 
Woodland  Office,  12205  Forest 
Avenue,  Cleveland,  OH  44120 
Luthem  Housing  Corporation,  West 
Side  Office,  1967  West  45th  Street, 
Cleveland,  OH  44102 
Luthem  Housing  Corporation,  4208 
Prospect  Avenue,  Cleveland,  OH 
44103 

Urban  League  of  Greater  Cleveland, 

1255  Shaker  Boulevard,  Cleveland, 

OH  44115 

West  Side  Multi-Service  Corporation, 
4115  Bridge  Avenue,  Cleveland,  OH 
44113 

Youngstown  Area  Urban  League,  123 
East  Rayen  Avenue,  Youngstown,  OH 
44503 

Children’s  and  Family  Service 
Consumer  Credit  Counseling,  535 
Marmion  Avenue,  Youngstown,  OH 
44502 

Catholic  Service  League,  Inc.,  5385 
Market  Street,  Boardman,  OH  44512 
Family  &  Community  Serv.,  Catholic 
Charities/Columbiana  Cnty.,  Box  413, 
996»/i  N.  Market  St.,  Lisbon,  OH 
44432 

Fair  Housing  Contact  Service,  333  South 
Main  Street.  Akron,  OH  44308 
Family  &  Commimity  Services  of 
Catholic  Charities,  Inc.,  302  North 
Depeyster  Street,  Kent,  OH  44240 
Housing  Directions  of  Greater  Toledo, 
442  Hoyd  at  Collingwood,  Toledo, 

OH  43620 

CONSOC  Consultants,  1889  East 
Livingston  Avenue,  Columbus,  OH 
43209 

Consumer  Credit  Counseling  of 
Columbus,  697  East  Broad  Street, 
Columbus,  OH  43215 
Ironton-Lawrence  County  Area 
Commxmity  Action  Organization,  305 
N.  Fifth  Street,  Ironton,  OH  45638 
Marion-Crawford  Community  Action 
Commission,  531 N.  State  St.,  P.O. 

Box  779,  Marion,  OH  43302 
Portsmouth-Inner  City  Corporation,  Post 
Office  Box  847, 1206  Waller  Street, 
Portsmouth,  OH  45662 
Regional  Housing  Center,  595  East 
Broad  Street,  Post  Office  Box  7050, 
Columbus,  OH  43205 
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Consumer  Protection  Association,  3101 
Euclid  Avenue— Room  603, 

Cleveland,  OH  44115 
Family  Service  Associations,  1704 
North  Road  S.E.,  Heaton  Square,  Suite 
2,  Warren,  OH  44484 
Catholic  Service  League,  Inc.,  4436 
Main  Avenue,  P.O.  Drawer  1338, 
Ashtabula,  OH  44004-1863 
The  Catholic  Community  League  of 
Canton,  Inc.,  625  Cleveland  Avenue, 
N.W.,  Canton,  OH  44702 
The  Catholic  Service  League  of  Western 
Stark  County,  Inc.,  1807  Lincoln  Way 
East,  Massillon,  OH  44646 
Catholic  Community  Services,  Inc.  of 
Tmmbull  County,  2932  Youngstown 
Road,  S.E.,  Warren,  OH  44484 

Oklahoma 

Deep  Fork  Community  Action 
Foundation,  Inc.,  320  Northwood 
Drive,  P.O.  Box  670,  Omulgee,  OK 
74447 

Housing  Authority  of  the  City  of  Hugo, 
300  13th  Place,  P.O.  Box  727,  Hugo, 

OK  74743 

Tulsa  Urban  League,  240  East  Apache, 
Tulsa,  OK  74105 
Washington-Nowata  County, 

Community  Action  Foundation,  414 
Sequoia,  Dewey,  OK  74029 
Credit  Counseling  Centers  of  Oklahoma, 
Inc.,  2140  Souffi  Harvard,  P.O.  Box 
4450,  Tulsa,  OK  74159 
Wa-RO'Ma  Tri-County  Community 
Action  Foundation,  209  S.  Broadway, 
Coweta,  OK  74429,  316  S.  Cherokee, 
Claremore,  OK  74017,  405  NE  1st, 
Pryor,  OK  74361 

Housing  Auth.  of  the  Seneca-Cayuga 
Tribe  of  Oklahoma,  3606  Sencay 
Avenue,  P.O.  Box  1304,  Miami,  OK 
74354 

Housing  Authority  of  Oklahoma, 
Cherokee  Nation,  1500  Hansley  Dr., 
P.O.  Box  1007,  Tahlequah,  OK  74465 
United  Community  Action  Program, 

P.O.  Box  384,  5th  &  Granite,  Pawnee, 
OK  74058 

Housing  Auth.  of  Osage  Tribe  of 
Indians,  3  Miles  North  of  Homing, 
Highway  99D,  PO  Box  517,  Hominy, 
OK  74035 

Choctaw  Housing  Authority,  1005  South 
5th,  P.O.  Box  G,  Hugo,  OK  74743 
Association  of  South  Antral  Oklahoma 
Governments,  802  Main  Street,  P.O. 
Box  1647,  Duncan,  OK  73534 
Consumer  Credit  Counseling  Service, 
3230  North  Rockwell  Street,  P.O.  Box 
1789,  Bethany,  OK  73008-1789 
Consumer  Credit  Counseling  Service, 
Building  461,  Room  109,  P.O.  Box 
75405,  Tinker  Air  Force  Base,  OK 
73147 

Consumer  Credit  Counseling  Service, 
501  C  Ave.,  Suite  3081,  Lawton,  OK 
73502 
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Consumer  Credit  Counseling  Service, 

601  N.  Porter,  Norman,  OK  73071 
Consumer  Credit  Cotmseling  Service, 

614  NE  4th  Street,  Suite  203,  j 

Oklahoma,  OK  73104 
Consiuner  Credit  Counseling  Service, 

317A  W.  Cherokee,  Enid,  OK  73701 
Consumer  Qredit  Cotmseling  Service,  | 

123  West  7th  Street,  Stillwater,  OK  { 

74074 

Elk  City  Housing  Authority,  1510  West  I 
9th  Street,  Elk  Qty,  OK  73648 
Sac  and  Fox  Tribe  of  Oklahoma  Housing 
Authority,  5  North  Kimberly, 

Shawnee,  OK  74802 
Housing  Authority  of  the  Chickasaw 
Nation,  401  Country  Club,  Ada,  OK 
74821 

Housing  Authority  Absentee-Shawnee 
Tribe  of  Indians,  107  North  Kimberly, 
Shawnee,  OK  74802 

Oregon 

Human  Solutions,  Inc.,  2900  S.E.  122nd 
Avenue,  Portland,  OR  97236 
Oregon  Housing  and  Associated 
Services,  Inc.,  525  Glen  Creek  Road, 

NW,  Suite  210,  Salem,  OR  97304 
Housing  Services  of  Oregon,  34420  SW 
Tualatin  Valley  Highway,  Hillsboro, 

OR  97123 

Umpqua  Community  Action  Network, 

2448  West  Harvard  Blvd.,  Roseburg, 

OR  97470 

Access,  510  E.  Main  Street,  Patty  Qaeys, 
Executive  Director,  Medord,  OR 
97504 

Pennsylvania 

Delaware  County  H.O.P.E.,  Philadelphia 
Council  for  Community 
Advancement,  511  Welsh  St.,  Chester, 

PA  19013 

Urban  League  of  Metropolitan 
Harrisburg,  Inc.,  28  North  Second 
Street,  Harrisburg,  PA  17101 
Tabor  Commimity  ^rvices,  Inc.,  439 
East  King  Street,  Lancaster,  PA  17602 
Consumer  Credit  ^unseling  Service  of 
Lehigh  Valley,  Inc.,  3671  Crescent 
Court  East,  Whitehall,  PA  18052 
Consumer  C^it  Coimseling  Service  of 
Western  Pennsylvania,  Inc.,  309 
Smithfield  Street,  Pittsburgh,  PA 
15222 

Elder-ado,  320  Brownsville  Road, 

Piitsbuigh,  PA  15210 
Northwest  Counseling  Service,  Inc., 

5601  N.  Broad  Street,  Smte  209, 
Philadelphia,  PA  19141 
Housing  Association  of  Delaware 
Valley,  Information  Program,  1314 
Chestnut  St.,  Suite  900,  Philadelphia, 

PA  19107 

Housing  Council  of  York,  116  North 
George  Street,  York,  PA  17401 
Housing  and  Neighboihood 
Development  Services,  Inc., 

(H.A.N.D.S.),  139  East  12th  Street, 

Erie,  PA  16501 
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Warren  Forest  Coimties  Economic 
Opportunities  Council,  P.O.  Box  547. 
Warren.  PA  16365 

Commission  of  Economic  Opportunity 
of  Luzerne  Coimty,  211-213  South 
Main  Street,  Wilkes-Barre,  PA  18701 
Beriu  Community  Action  Program,  227- 
229  North  Fou^  Street,  Reading,  PA 
19601 

Philadelphia  Council  For  Commimity 
Advancement,  100  N.  17th  Street, 

Suite  600,  Philadelphia.  PA  19103 
Philadelphia  Housing  Development 
Corporation,  1234  Marieet  Street — 

10th  Floor,  Philadelphia,  PA  19107 
Urban  League  of  Philadelphia  Education 
Foundation,  4601  Market  Street,  Suite 
2,  South  Philadelphia,  PA  19139 
Tenants'  Action  Group  of  Philadelphia, 
311  S.  Juniper  Street.  Room  1000, 
Philadelphia,  PA  19107 
Greater  Erie  Community  Action 
Committee,  18  West  9th  Street,  Erie, 
PA  16501 

Washington/Greene  Community  Action 
Corporation,  22  West  High  Street, 
Waynesburg,  PA  15370 
Bayfront  NATO,  Inc.,  Martin  Luther 
King  Center,  312  Chestnut  Street.  Erie, 
PA  16507 

Booker  T.  Washington.  Inc.,  1720 
Holland  Street,  Erie,  PA  16503 
Urban  League  Housing  Counseling 
Service,  Inc.,  304  Ross  Street. 
Pittsburgh.  PA  15219 
Council  of  Three  Rivers  American 
Indian  Center.  Inc.,  200  Charles 
Street,  Pittsburgh,  PA  15238 
Fayette  County  Community  Action 
Agency.  92  N.  Beeson  Blvd., 
Uniontown,  PA  15401 
Tri-County  Partnership  for  Independent 
Living,  120  E.  Hallan  Avenue, 
Washington,  PA  15301 
Community  Resources  for 
Independents.  Inc.,  2222  Filmore 
Avenue.  Erie,  PA  16506-2954 
H.A.N.D.S.,  Inc.,  139  East  12th  Street. 
Erie.  PA  16501 

Allied  Human  Services  Association.  44 
S.  Beaver  Street,  New  Castle,  PA 
16101 

Mercer  County  Community  Action 
Agency,  309  Ohio  Street,  Sharon,  PA 
16146 

Shenago  Valley  Urban  League,  39 
Chestnut  Street.  Sharon,  PA  16146 
Center  for  Independent  Living  of  SW 
PA,  7110  Penn  Avenue,  Pittsburgh, 
PA  15208 

Hoiising  Opportunities,  Inc.,  133  7th 
Street.  Post  Office  Box  9,  McKeesport, 
PA  15134 

Center  of  Independent  Living  of  South 
Central  PA,  1501-llth  Avenue- 
Mezzanine,  Altoona,  PA  16601 
Garfield  Jubilee  Association.  5138  Penn 
Avenue,  Pittsburgh,  PA  15224 


Puerto  Rico 

Institute  Ponceno  del  Hogar,  Calle  Sol 
Esq.  Capitan  Correa,  Ponce,  Puerto 
Rico  00733 

Ceiba  Housing  k  Economic 
Development  Corporation,  Ave.  Lauro 
Pinero  252  (altos),  Ceiba,  Puerto  Rico 
00636 

Congresso  de  Trabajadores  y 
Consumidores  de  Puerto  Rico,  Calle 
Los  Angeles  707,  Santurce,  Puerto 
Rico  00910 

Rhode  Island 

Blackstone  Valley  Community  Action 
Program,  Inc.,  129  School  Street, 
Pawtucket,  RI 02860 
Urban  League  of  Rhode  Island,  246 
Prarie  Avenue,  Providence,  Rl  02905 
Blackstone  Valley  Commvmity  Action 
Program,  Inc.,  129  School  Street. 
Pawtucket,  RI  02860 
Urban  League  of  Rhode  Island.  246 
Prairie  Avenue,  Providence,  RI  02905 

South  Carolina 

Aiken  County  Community  Action — 
Aiken  Office,  PO  Box  2066,  291 
Beaufort  Street,  Aiken.  SC  29801 
Cayce  Office.  650  Knox  Abbott  Drive, 
Cayce,  SC  29003 

Barnwell  Office,  2229A  Allen  Street, 
Barnwell,  SC  29003 
Carolina  Regional  Legal  Services 
Corporation,  Post  Office  Box  479,  279 
West  Evans  Street.  Florence,  SC  29501 
Chesterfield-Marlboro  Economic 
Opportunity  Council,  Inc.,  PO  Box 
866,  71  Second  Street.  Qieraw,  SC 
29520 

Consumer  Credit  Counseling  Service. 
2700  Middieburg  Drive,  Suite  201, 
Columbia.  SC  29204 
Greenville  Urban  League,  Post  Office 
Box  10161, 15  Rigency  Hill  Drive. 
Greenville.  SC  29603 
Palmetto  Legal  Services,  Columbia 
Office,  Post  Office  Box  2267,  2109 
Bull  Street,  Columbia,  SC  29202 
Orangeburg  Office,  PO  Box  1646,  304  St. 

John  Street,  Orangeburg.  SC  29116 
Sumter  Office,  PO  Box  1136, 35  East 
Calhoun  Street.  Sumter,  SC  29151 
Lexington  Office,  401  W.  Main  Street, 
Lexington,  SC  29072 
Pee  Dee  Community  Actions,  Inc.,  Post 
Office  Drawer  12670, 411  ^uth 
Jarrott,  Florence,  SC  29501 
Administrative  Services  Office,  2685  S. 

Irby  Street.  Florence,  SC  29504 
Piedmont  Legal  Services,  Inc.,  148  East 
Main  Street,  Spartanburg,  SC  29504 
Spectrum  Institute.  1108  Woodrow,  Post 
Office  Box  12615,  Columbia,  SC 
29211-2615 

Trident  United  Way,  Post  Office  Box 
20696,  32  Ann  Street,  Charleston,  SC 
29413-0696 


Wateree  Community  Action  Agency. 

Post  Office  Box  1838, 13  South  Mdn 
Street.  Sumter.  SC  29150 

South  Dakota 

Consumer  Credit  Counseling  Service  of 
the  Black  Hills,  Post  Office  Box  14, 

621  6th  St.,  #201,  Rapid  Qty,  SD 
57709 

Luthem  Social  Services  Consumhr 
Credit  Counseling,  617  West  11th 
Street.  Sioux  Falls,  SD  57104 

Tennessee 

Memphis  Urban  League.  Inc.,  2279 
Lamar  Avenue,  Memphis,  TN  38114 
Housing  Opportiinities  Corporation,  147 
Jefferson  Avenue,  Suite  800, 

.  Memphis,  TN  38103 
Memphis  Area  Legal  Services,  109  N. 
Mid  America  Mall,  Memphis,  TN 
38103 

West  Tennessee  Legal  Service.  Inc.,  210 
West  Main  Street,  Jackson.  TN  38302- 
2066 

Knoxville  Area  Urban  League,  P.O.  Box 
1911,  2416  Magnolia  Avenue, 
Knoxville,  TN  37901 
Metropolitan  Action  Commission,  1624 
Fifth  Avenue  North,  Nashville,  TN 
37208 

Metropolitan  Social  Services,  25 
Middleton  Street,  Nashville,  TN 
37210 

Nashville  Urban  League,  1219  9th 
Avenue  North,  Nashville,  TN  37208 
Target  Community  Association.  P.O. 

Box  52,  Pucaski,  TN  38478 
Hope,  Incorporated.  1501  Herman 
Street,  Suite  “S”,  Nashville,  TN  37208 
Metropolitan  Development  and  Housing 
Agency  (MDHA),  172  2nd  Avenue 
North,  Suite  102,  Nashville,  TN  37201 
Citizens  for  Afiordable  Housing,  1719 
West  End  Ave.,  Suite  607,  Nashville, 
TN 

Department  of  Human  Services,  City  of 
Chattanooga,  501 11th  Street,  West 
Chattanooga,  TN  37402 
Douglas-Qierokee  Economic  Authority, 
Inc.,  P.O.  Box  1218,  525  East  North 
First  Street,  Morristown,  TN  37814 
Consumer  Credit  Counseling  Service  of 
Greater  Knoxville,  Inc.,  1012  Heiskell 
Avenue,  Knoxville,  TN  37921 
East  Tenn.  Human  Resource  Agency, 
408  North  Cedar  Bluff  Road,  Suite 
150,  Knoxville,  TN  37923 
Upper  East  Tennessee  Human 
Development  Agency.  301  Louis 
Street,  Kingsport,  TN  37662 

Texas 

Consumer  Credit  Counseling  Service  of 
Greater  Dallas,  1949  Stemmons 
Freeway,  Suite  200,  Dallas,  TX 
75207-3104 

Consumer  Credit  Counseling  of  Fort 
Worth,  807  Texas  Street,  Suite  100, 
Forth  Worth.  TX  76102 
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Consumer  Credit  Counseling  Service  of 
North  Texas,  1006  West  University, 
McKinney,  TX  75069 
Housing  Authority  of  the  City  Of 
Marshall,  Box  609, 406  Poplar  Street, 
Marshall.  TX  75670 
Hoiising  Opportunities  of  Ft  Worth, 

1305  West  Magnolia  Street.  Ft.  Worth, 
TX  76104 

Dallas  Urban  League,  Inc.,  3625  North 
Hall  Street.  Suite  700,  Dallas,  TX 
75219-5106 

Consvuner  Credit  Counsel  Of  Arlington, 
201  E.  Abram,  Suite  730,  Arlington, 

TX  76011 

Consumer  Credit  Counseling  Of 
Carrollton,  1525  N.  1-35  #206, 
Carrollton,  TX  75006 
Consumer  Credit  Counseling  of  Irving, 
Parks  Oak  Plaza,  2621 W.  Airport 
Prwy.,  Suite  108,  Irvine,  TX  75062 
Consumer  Credit  Counseling  Of 
Longview,  Bank  of  Longview  Office 
Center,  1800  N.W.  Loop  281,  Suite 
204 

Consumer  Credit  Counseling  Of 
Mesqxiite,  18601  LBJ  Frwy,  Town  E. 
Tower  #500,  Mesquite.  TX  75150 
Consumer  Credit  Counseling  Of 
Redbird,  7125  Marvin  D.  Love  Frwy. 
#102,  Dallas,  TX  709-3000 
Consumer  Credit  Counsel  Of 
Richardson,  First  City  Bank  Ctr.,  100 
N.  Central  &pwy..  #400,  Richardson, 
TX  75081 

Consumer  Credit  Counseling  Of  Tyler, 

11  American  Center,  821  Loop  323 
E.S.E..  Suite  375,  Tyler.  TX  75701 
Consumer  Credit  Coimseling  Of  Wichita 
Falls,  2301  Midwestern  Pkwy.,  Suite 
201,  Wichita  Falls,  TX  76308 
Consumer  Credit  Counseling  Of  Athens, 
228  North  Prairie  Ville,  Athend,  TX 
75751 

Consumer  Credit  Counseling  Of 
Corsicana.  200  North  13th  Street, 

Suite  208,  Corsicana,  TX  75110 
Consumer  Credit  Counseling  Of  DeSoto, 
1229  Pleasant  Rvm,  Suite  122,  DeSoto, 
TX  75115 

Consumer  Credit  Counseling  Of 
Garland,  705  West  Avenue  B,  Suite 
601,  Garland,  TX  75040 
Consumer  Credit  Counseling  Of  Grand 
Prairie.  801  West  Freeway,  Nations 
Bank  Bl(k.,  Grand  Prairie.  TX  75051 
Consumer  Q^t  Counseling  Of 
Marshall.  Travis  Terrace  Bldg.,  505  E. 
Travis  Street.  Suite  111,  Mai^all,  TX 
75670 

Consumer  Credit  Counseling  Of 
Mesquite,  18601  LBJ  Freeway,  Town 
E.  Tower  #500,  Mesquite,  TX  75150 
Consumer  Credit  Counseling  Of 
Rockwall,  Ridge  Point  Center,  113 
Kensway,  Suite  201-4,  Rockwall.  TX 
75087 

Consumer  Credit  Counseling  Of 
Waxahachie,  800  Ferris  Avenue,  Suite 
225,  Waxahachie.  TX  75165 


Consumer  Credit  Coimseling  Of  White 
Rock,  10440  East  N  W  Hwy.,  Suite 
302,  White  Rock.  TX  75238 
Centrd  Texas  Council  of  Governments, 
P.O.  Box  729,  302  East  Central. 

Belton,  TX  76513 
Dallas  Coimty  Community  Action 
Committee,  Inc.,  2121  Main  Street, 
Suite  100,  Dallas.  TX  75201 
Greater  El  Paso  S.E.R.,  4838  Montana 
Avenue,  El  Paso,  TX  79903 
Guadalupe  Economic  Services 
Corporation,  200  (A)  Barcelona.  El 
Paso,  TX  79905 
Guadalupe  Economic  Services 
Corporation  (GESC),  1416  First  Street, 
LuU>ock.  TX  79401 
Wesley  Community  Center,  1605  S. 

Roberts,  Amarillo,  TX  79101 
West  Texas  Opportimities,  Inc.,  908  S. 

Colorado  Street,  Midland,  TX  79701 
West  Texas  Opportunities,  Inc.,  500  W. 

10th  Street,  Odessa.  TX  70760 
Austin  Housing  Authority  Social 
Services  Division,  1640  E.  2nd  Street. 
P.O.  Box  6159,  Austin,  TX  78702 
Child  and  Family  Service,  Consumer 
Credit  Coimsel.  Div.,  1221  W.  Ben 
White  Blvd.,  #112-^,  Austin,  TX 
78704 

Community  Action  Division,  Housing 
Coimseling  Program.  115  Plaza  de 
Armas,  Suite  200,  San  Antonio.  TX 
78207 

Consumer  Credit  Counseling  Service  Of 
San  Antonio,  4203  Woodcock  Drive. 
Suite  251,  San  Antonio.  TX  78228 
Colonias  De  Valle,  1203  ^st  Ferguson, 
P.O.  Box  764,  Pharr,  TX  78577 
Community  Development  Corporation 
of  Brownsville,  1150  E.  Adams  Street, 
2nd  Floor,  Brownsville,  TX  78520 
Consumer  Credit  Counseling  Service  of 
South  Texas,  5842  South  Staples, 
Corpus  Christi,  TX  78413 
L’Anmar  Communications.  Inc.,  301 
South  Frio,  San  Antonio,  TX  78207 
Commimity  Care  Housing  Development 
Corp.  of  Houston,  4625  North 
Freeway,  Suite  260,  Houston,  TX 
77091 

Consumer  Credit  Counseling  Services, 
4203  Fannin,  Houston,  TX  77004 
Organization  of  Christians  Assisting 
People,  600  Faley,  Port  Arthur,  TO 
77640 

Houston  Area  Urban  League.  3215 
Fannin,  Houston,  TX  77004 
Housing  Opportimities  Incorporated. 
2900  Woodbridge,  Suite  302, 
Houston.  TX  77087 
Gulf  Coast  Community  Service 
Association,  6300  Bowling  Green, 
P.O.  Box  14107,  Houston.  TX  77021 

Utah 

Community  Action  Program,  764  South 
200  West,  Salt  Lake  City,  UT  84101 


Moimtainland  Community  Action,  257 
East  Center,  Suite  #201A,  Provo,  UT 
84601 

Weber  State  College.  3750  Harrison 
Boulevard,  Ogden,  UT  84408-4025 

Vermont 

No  HUD-Approved  Housing  Counseling 
Agencies  Located  within  the  State  of 
Vermont 

Vir^nia 

Monticello  Area  Community  Action 
Agency,  215  East  High  Street,  Sxiite 
No.  7,  Charlottesville,  VA  22901 
Hampton  Redevelopment  and  Housing 
Authority,  22  Lincoln  Street,  P.O.  Box 
280,  Hampton.  VA  23669 
Newport  News  Office  of  Human  Affairs. 
2410  Wickham  Avenue,  P.O.  Box  37, 
Newport  News,  VA  23607 
Housing  and  Rehabilitation  City  of 
Hampton,  City  Hall,  22  Lincoln  Street, 
Hampton,  VA  23669 
Prince  William  Cooperative  Extension 
Service,  8805  Sudley  Road,  Suite  200, 
Manassas,  VA  22110-4796 
Southeastern  Tidewater  Opportunities 
Project  (STOP),  415  St  Paul’s 
Boulevard,  P.O.  Box  1078,  Norfolk, 

VA  23501 

Portsmouth  Redevelopment  and 
Housing  Authority,  339  High  Street, 
Portsmouth.  VA  23705-1098 
People  Incorporated,  918  West  Main 
Street,  Abingdon,  VA  24210 
Housing  Opportunity  Made  Equal 
(HOME).  1218  W.  Cary  Street, 
Richmond,  VA  23219 
Richmond  Ihban  League,  101  East  Clay 
Street,  Richmond,  VA  23219 
Total  Action  Against  Poverty  (TAP),  702 
Shenandoah  Avenue.  N.W.,  P.O.  Box 
2868,  Roanoke,  VA  24001-2868 
(]ity  of  Roanoke  Redevelopment  and 
Housing  Authority,  2624  Salem 
Turnpike,  N.W.,  Roanoke,  VA  24017 
Fairfax  County  Finance  Education 
Center,  12000  Gov’t  Center  Parkway, 
Suite  318,  Fairfax,  VA  22035-0071 
Senior  Citizens  Employment  &  Services 
Inc.,  121  North  St.  Asaph  Street, 
Alexandria,  VA  22314 
Arlington  Agency  on  Agency,  1801 N. 
George  Mason  Drive,  Arlin^on,  VA 
22207-1999 

Washington 

Aberdeen  Neighborhood  Housing 
Services,  703  East  First,  Aberdeen, 
WA  98520 

Fremont  Public  Association,  Post  Office 
Box  31151,  3601  Fremont  Avenue 
North,  Seattle,  WA  98103 
The  Urban  League  of  Metropolitan 
Seattle,  105-14th  Avenue,  Seattle, 
WA  98122 

Pierce  County  Community  Action 
Agency,  8811  South  Tacoma  Way, 
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Bldg.  2,  Room  108,  Tacoma,  WA 
98409 

Spokane  Neighborhood  Action 
Programs,  Spokane  Housing 
Resources,  South  500  Stone,  Spokane, 
WA  99202 

West  Virginia 

Consumer  Credit  Coimseling  Service,  51 
11th  Street,  Wheeling,  WV  26003 
Consumer  Credit  Coimseling  Service, 
Inc.,  Family  Services,  Inc.,  1304  Fifth 
Avenue,  Huntington,  WV  25701 
Criss  Cross,  Inc.,  166  Washington 
Avenue,  P.O.  Box  1831,  Clarksburg, 
WV  26301 

Consumers  Credit  Counseling  Service  of 
Mid-Ohio  Valley,  2715  Murdoch 
Avenue,  R— 4,  Parkersburg,  WV  26101 
Consumer  Credit  Counseling  Service  of 
the  Kanawha  Valley,  P.O.  Box  3720, 
Charleston,  WV  25301 
Consumer  Credit  Counseling  Service  of 
Bluefteld,  Inc.,  P.O.  Box  6282, 
Bluefield,  WV  24701 
Coordinating  Council  for  Independent 
Living,  1000  Elmer  W.  Prince  Drive, 
Morgantown,  WV  26505 
Consumer  Credit  Counseling  of  S.  WV, 
Inc.,  P.O.  Box  2129,  Beckley,  WV 
25802 

Consumer  Credit  Counseling,  219 
Walnut  Street,  Morgantown,  WV 
26505 

Wisconsin 

Lake  Superior  Self-Help  Homes,  Inc., 
514V^  West  Second  Street,  Ashland, 
WI 58409 

Community  Advocates,  4906  West  Fond 
du  Lac  Avenue,  Milwaukee,  WI  53216 
Milwaukee  United  for  Better  Housing, 
Inc.,  4011  West  Capitol  Drive, 
Milwaukee,  WI  53216 
Westside  Home  Buyer’s  Clinic,  3209  W. 
Highland  Boulevard,  Milwaukee,  WI 
53208 

Hie  Racine/Kenosha  Community  Action 
Agency,  Inc.,  72  Seventh  Street, 
Racine,  WI  53403 

Neighborhood  Housing  Services  of 
Kenosha,  Inc.,  5605  16th  Avenue, 
Kenosha,  WI  53140 

Community  Action,  Inc.,  1013  Burbank 
Avenue,  Janesville,  WI  53546 
Community  Action,  Inc.,  503  East 
Walworth  Ave.,  Delavan,  WI  53115 


Dane  County  Housing  Authority,  2825 
University  Avenue,  Madison,  WI 
53705 

Coalition  of  Wisconsin  Aging  Groups, 
Inc.,  1245  East  Washington  Avenue, 
Madison,  WI  53703-3040 

Tenant  Resource  Center,  14  West  Mifflin 
Street,  Madison,  WI  53703 

Wyoming 

No  HUD-Approved  Housing  Counseling 
Agencies  Located  within  the  State  of 
Wyoming. 

[FR  Doc.  93-5341  Filed  3-8-93;  8:45  ami 
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Office  of  Administration 

[Docket  No.  N-93-3581] 

Notice  of  Submission  of  Proposed 
Information  Collections  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  WFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  aftected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authoritjr:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d]. 

Dated:  February  22, 1993. 

Kay  Weaver, 

Acting  Director,  IRAf  Policy  and  Management 
Division, 


Proposal:  Part  890 — Supportive  Housing 
for  Persons  with  Disabilities  Section 
890.310 — ^Duration  of  Section  811 
Fund  Reservations  (FR-2974) 

Office:  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
When  a  HUD  Field  Office  Manager 
determines  that  an  owner  under  the 
Section  811  Capital  Advance  Program 
is  not  making  satisfactory  progress 
toward  initial  closing,  a  Notice  of 
Intent  to  Cancel  the  Section  811  Fund 
Reservation  is  issued.  The  owner  will 
have  30  days  in  which  to  appeal  the 
decision. 

Form  Number:  None 
Respondents:  Non-Profit  Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 


Number  of  re-  „ 
spondents 

Frequency  of 
response 

Hoursperre-  ^ 
sponse 

Burden  hours 

Information  collection . 

.  32 

1 

.5 

16 

Total  Estimated  Burden  Hours:  16 
Status:  New 

Contact:  Evelyn  R.  Berry,  HUD,  (202)  708-2866;  Angela  Antonelli,  OMB,  (202)  393-6880 
Dated:  February  22, 1993. 
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Notice  of  Sabnuasion  of  Proposed  Information  Qdlection  to  OMB 
Proposal:  Part  889— Supportive  Housing  for  Elderly  Section  889.310 — Duration  of  Section  202  Fluid  Reservation  (FR- 
2956) 

Office:  Housing 

Descriptioit  of  the  Need  for  the  Information  and  its  Proposed  Use:  When  a  HUD  Field  Office  Manager  determines 
that  a  borrower  under  the  Section  202  Capital  Advance  Program  is  not  making  satisfactory  progress  toward  initial 
closing,  a  Notice  of  Intent  to  Cancel  the  fund  reservation  is  issued  to  the  owner.  The  owner  will  have  30  days 
in  whidi  to  appeal  the  decision. 

Form  Number,  Ncme 
Respondents:  Non-Profit  Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of  ^ 
response 

Hours  per  re¬ 
sponse 

Burden  hours 

MomtaOon  coOecSon  ............ 

- - 

. . 

.  30 

1 

.5 

15 

Total  Estimated  Burden  Hours:  15 
Status:  Extension 

Contact:  Evelyn  R.  Berry,  HUD,  (202)  708-2866;  Angela  Antonelli,  OMB,  (202)  395-6880 


Dated:  Pdiruary  22, 1993. 

Notice  of  Submission  of  Proposed  Information  Collection  to  OMB 

Proposal:  Lcx:al  Appeals  to  Single-Family  Mortgage  Limits 

Office:  Housing 

Description  of  the  Need  for  the  Information  and  its  Proposed  Use:  The  FHA  single-family  maximum  mortgage  limit 
is  $67,500,  but  may  be  increased  up  to  $124,875  in  high-cost  areas.  HUD  will  raise  the  limits  above  ^7,500  if 
housing  sales  data  is  received  from  interested  parties  (primarily  homebuilders,  mortgage  lenders  and  realtors)  which 
justifies  increase. 

Form  Number:  None 

Respondents:  Businesses  or  Other  For-Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequerxry  of  ^ 
response 

Hours  per  re¬ 
sponse 

Burden  hours 

Information  oolection _ _ _ ....... 

MX) 

1 

40 

3,200 

Total  Estimated  Burden  Hours:  3,200 
Status:  Extension 

Contact:  Maynard  Curry,  HUD,  (202)  708-2676;  Angela  Antonelli,  OMB,  (202)  395-6880 
Dated;  February  22, 1993. 

(FR  Doc.  93-5342  Filed  3-8-93;  8:45  am] 
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[Docket  No.  N-93-3582] 

Notice  ol  Submiseion  of  Proposed 
Information  Coiiections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTK)N:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 


Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
responses,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  ol 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
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numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  353S(d). 


Dated:  February  18, 1993. 

Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  202  Supportive 
Housing  for  the  Elderly — ^Application 
Submission  Requirements  (FR.-3407) 
Office:  Housing 
Inscription  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  collection  is  necessary  to  assist 


HUD  in  determining  applicant 
eligibility  and  capacity  to  develop 
housing  for  the  elderly  within 
statutory  and  problem  criteria.  A 
thorough  evaluation  of  the  applicants’ 
qualifications  and  capabilities  is 
c^tical  to  protect  the  government’s 
financial  interest  and  to  mitigate  any 
possibility  of  fraud,  waste  or 
mismanagement  of  public  funds. 
Form  Number:  HUD-92015-CA 
Respondents:  Non-Profit  Institutions 
Frequency  of  Submission:  Annually 
Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of 
response 

Hours  per  re¬ 
sponse  * 

Burden  hours 

HUD-9201 5-CA  . . . . 

750 

1 

38.3 

28,725 

Applicants . . . 

38 

1 

4.0 

—9 - ^ - 

152 

Status:  Reinstatement 

Contact:  Evelyn  Berry,  HUD,  (202)  708-2866;  Angela  Antonelli,  OMB,  (202)  395-6880 
Dated:  February  18, 1993. 

Notice  of  Submission  of  Proposed  Information  Collection  to  OMB 

Proposal:  (1).  Schedule  of  Subscribers  and  GNMA  II  Contractual  Agreement.  (2).  Schedule  of  Subscribers  Addendum 
for  Construction  Loan  Certification. 

Office:  Government  National  Mortgage  Association 

Description  of  the  Need  for  the  Information  and  Its  Proposed  Use:  The  forms  are .  used  to  provide  GNMA  with  a 
listing  of  subscribers  and  other  information  needed  to  prepare  mortgage-backed  securities;  and  to  provide  the  contrac¬ 
tual  agreement  between  the  issuer  and  GNMA  under  the  GNMA  n  program. 

Form  Number:  HUD-11705  and  1735 

Respondents:  Businesses  or  Other  For-Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of  „ 
response 

Hours  per  re¬ 
sponse 

Burden  hours 

HUD-11705  . 

.  1,250 

18.6 

.17 

3.954 

HUD-1735  . . . 

.  100 

5.84 

.17 

100 

Total  Estimated  Burden  Hours:  4,054 
Status:  Reinstatement 

Contact:  Brenda  Countee,  HUD,  (202)  708-2234;  Charles  Clark.  HUD,  (202)  708-2234;  Angela  Antonelli,  OMB.  (202) 
395-6880 

Dated:  February  18, 1993. 

IFR  Doc.  93-5343  Filed  3-8-93;  8:45  am) 
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[Docket  No.  N-88-8583] 

Notice  of  SubmlMion  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTKM:  Notices. 

SUMMARY:  'The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as  • 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
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proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  pubUc  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  boms  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aotbority:  Section  3507  of  the  Paperwwk 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated;  March  2, 1993. 

Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Construction  Complaint/ 
Request  for  Financial  Assistance 


Office:  Housing  ^ 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  < 

Form  HUD-92556  will  provide 
orderly  processing  of  homeowner 
complaint  items  that  the  builder  is 
responsible  to  correct  and  will 
determine  eligibility  for  financial 
assistance.  It  will  also  identify 
builders  who  are  not  conforming  to 
applicable  standards. 

Form  Number:  HUD-92556 
Respondents:  Individuals  or  Households 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  of  ra- 
spoixients 

Frequency  of 
responee 

Hours  per  re¬ 
sponee  * 

Burden  hours 

HUO-92556  . 

. . 

4,600 

1 

.5 

2,300 

Total  Estimated  Burden  Hours:  2,300 
Status:  Extension 

Contact:  Kenneth  L.  Crandall,  HUD,  (202)  706-2720;  Angela  Antonelli,  OMB,  (202)  395-6880 


Dated;  March  2, 1993. 

Notice  of  Submission  of  Proposed  Information  Collection  to  OMB 

Proposal:  Title  I  Property  Improvement  and  Manufactured  Home  Loans  (24  CFR  part  201) 

Office:  Housing 

Description  of  the  Need  for  the  Information  and  Its  Proposed  Use:  Title  I  loans  are  made  by  private  lenders  and 
HUD  insures  the  lender  against  loss  from  borrower  defaults.  The  information  collections  are  needed  by  HUD  to 
evaluate  program  and  individual  lender  performance  and  to  determine  whether  claims  are  eligible  for  payment. 
Form  Number:  HUD-637.  27029,  27030,  55013,  55014,  56001,  56001-MH.  56004,  92802 
Respondents:  Individuals  or  Households,  Businesses  or  Other  For-Profit  and  Small  Businesses  or  Organizations 
Frequency  of  Submission:  On  Occasion  and  Recordkeeping 
Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of 
response 

Hours  per  re¬ 
sponse 

Burden  hours 

Information  cnflaoHnn  . 

404,996 

varies 

varies 

262,202 

1,620 

Racontkaaping  .  . 

an 

1 

54 

Total  Estimated  Burden  Hours:  263,822 
Status:  Reinstatement 

Contact:  Robert  Coyle.  HUD.  (202)  708-2880;  Lana  McKee.  HUD.  (202)  708-2880;  Angela  Antonelli,  OMB,  (202)  395- 
6880 

Dated;  March  2, 1993. 

[FR  Doc  93-5344  Piled  3-A-93;  8:45  am] 

BHJJNG  COOC  42>O-01-M 


[DocM  No.  N-«3-d584] 

Notice  of  Submieeion  of  Proposed 
Information  Coiiection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
frnm  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  ami  its 
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proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 


Anthoiity:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  February  12, 1993. 

John  T.  Murphy, 

Director,  IHM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Public  Housing  Affirmative 
Compliance  Actions  Program 
(PHACA)  Title  VI  Self-Assessment 
Instrument  for  PHAs 
Office:  Fair  Housing  and  Equal 
Opportimity 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Title  VI  Self-Assessment 
Instrument  is  used  by  Public  Housing 
Agencies  to  dociunent  their 
performance  related  to  Title  VI  of  the 
1964  Civil  Rights  Act.  The  results  are 
used  by  HUD  to  provide  a  formal 
compliance  determination  for  PHAs 
participating  in  this  voluntary 
program. 

Form  Number:  HUD-956 
Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Submission:  One-time 
Reporting  Burden: 


Number  of  re-  * 
spondents 

Frequency  of 
response 

Hours  per  re¬ 
sponse 

Burden  hours 

Information  collectkxi . 

. .  80 

1 

120 

9,600 

Total  Estimated  Burden  Hours:  9,600 
Status:  Extension 

Contact:  Carolyn  Ray,  HUD,  (202)  708- 
.  1992;  Nannette  Lc^e,  HUD,  (202) 
708-1992;  Angela  Antonelli,  OMB. 
(202)  395-6880 
Dated:  February  12, 1993. 

(FR  Doc.  93-5345  Filed  3-8-93;  8:45  am) 
BILLINQ  COD6  421S-01-M 


[Docket  No.  N-93-3585] 

Notice  of  Submission  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to;  Angela  Antonelli.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington.  DC  20503. 


FOR  FURTHER  ^FORMATION  CONTACT: 

Kay  F.  Weaver.  Reports  Management 
Officer,  E)epartment  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
'from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
respcmse,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dat^:  February  19, 1993. 

John  T.  MurfAy, 

Director,  IBM  Policy  and  Management 
Division. 

'Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Summary  of  Guaranty 
Agreements 

Office:  Government  National  Mortgage 
Association 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  furnished  on  the 
forms  incorporates  the  terms  and 
conditions  of  the  Guaranty 
Agreements  for  each  type  of  mortgage 
pool.  Execution  by  the  issuers 
indicates  compliance  with  the  terms 
and  conditions  of  the  Guaranty 
Agreement. 

Form  Number;  HUD-11716, 1723, 
11727, 1730  and  11733 
Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  of  re¬ 
spondents 

Frequency  of 
response 

Hours  per  re-  ^ 
sponse 

Burden  hours 

Information  collection _ ... . . . . . 

_  1,250 

18.7 

.25 

5,845 

Total  Estimated  Burden  Hours:  5,845 

Status:  Reinstatement 
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Contact:  Brenda  Countee.  HUD,  (202)  708-2234;  Charles  Clark.  HUD,  (202)  708-2234;  Angela  Antonelli,  OMB,  (202) 
395-6880  ‘ 

Dated:  February  19. 1993. 

Notice  of  Submission  of  Pit^Kised  Information  Collection  to  OMB 

Proposal:  Section  811  Supportive  Housing  for  Persons  with  Disabilities — ^Application  Submission  Requirements  (FR- 
3406) 

Office:  Housing 

Description  of  the  Need  for  the'  Information  and  its  Proposed  Use:  This  information  collection  is  necessary  to  assist  i 
HUD  in  determining  applicant  eligibiUty  and  capacity  to  develop  bousing  for  disabled  within  statutory  and  program  I 
criteria.  A  thorough  evuuation  of  an  applicant’s  financial  interest  is  conducted  to  mitigate  any  possibility  of  ^ud,  t 
waste  or  mismanagement  of  public  funds.  ! 

Form  Number.  HUD-92016-CA  1 

Respondents:  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion  .  . 

Reporting  Burden: 


Number  of  Re¬ 
spondents 

Frequency  of 
response 

Hours  per  re-  ^ 
sponse 

Burden  hours 

Infomwitlon  collection  . . 

.  350 

1 

39.2 

13,720 

Proposers . 

.  10 

1 

2.0 

20 

Applicants . 

.  15 

1 

4.0 

60 

Total  Estimated  Burden  Hours:  13,800 

Status:  Reinstatement 

Contact:  Evelyn  Berry,  HUD,  (202)  708-2866;  Angela  Antonelli.  OMB.  (202)  395-6880 
Dated:  February  19, 1993. 

Notice  of  Submission  of  Proposed  Information  Collection  to  OMB 

Proposal:  Quality  Control  Plan  for  Approved  Mortgagees 

Office:  Housing 

Description  of  the  Need  for  the  Information  and  its  Proposed  Use:  The  Mortgagee  Letter  establishes  minimum  requirements 
for  an  acceptable  C^ality  Control  Plan  for  HUD-FHA  approved  mortgagees  with  respect  to  loan  origination  and 
servicing.  Ihe  requirements  are  intended  to  improve  the  quality  of  loan  origination  and  servicing  by  approved 
mortgagees  and  to  reduce  losses  to  HUD’s  insurance  fund. 

Form  Number:  None 

Respondents:  State  or  Local  Governments,  Businesses  or  Other  For-Profit,  Non-Profit  Institutions  and  Small  Businesses 
or  Organizations 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
sporxJents 

Frequency  of 
response 

Hours  per  re¬ 
sponse 

Burden  hours 

Information  collection . 

.  1,800 

1 

40 

72,000 

RacordkAAping  .  . 

.  1,800 

1 

12 

21,600 

Total  Estimated  Burden  Hours:  93,600 
Status:  Extension 

Contact:  D.  Jackson  Kinkaid,  HUD.  (202)  708-1824;  Angela  Antonelli.  OMB,  (202)  395-6880 
Dated:  February  19, 1993. 

[FR  Doc.  93-5346  Filed  3-8-93;  8:45  am) 

BILUNO  CODE  421»at-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-93-4210-04,  0-68277] 

Salt  Lake  District;  Exchange  of  Public 
Lands  in  Tooele  County,  UT;  Realty 
Action 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  realty  action,  exchange 
of  public  lands  in  Tooele  County,  Utah. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  exchange 
478.16  acres  of  land  in  Tooele  County 
to  Douglas  Larson  for  480.00  acres.  This 
notice  provides  a  public  comment 
period  and  segregates  the  lands 
described  from  entry  and  mining  under 
the  public  land  laws  and  the  United 
States  mining  laws. 


DATES:  Comments  must  be  received  by 
May  10. 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Salt  Lake  District 
BLM,  2370  South  2300  West,  Salt  Lake 
aty,  Utah  84119. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Knowlton,  BLM  Salt  Lake 
District  Office,  (801)  977-4300. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  have  been 
found  suitable  for  disposal  by  exchange 
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pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
,1976  (90  Stat  2756. 43  U.S.C  1716): 

Salt  Lake  Maridian.  Utak 
T.  8  S..  R.  5  W.. 

Section  18.  loU  3. 4.  EVzSWV*, 

Section  19.  lots  1-4  except  the  EVteNEV4  of 
lot  3.  BViWMi. 

In  exchange  for  the  above  described 
lands,  the  BLM  will  acquire  the 
following  described  lands: 

Salt  Lake  Meridian.  Utah 
T.  8  S..  R.  6  W., 

Section  9,  Bt4BV^: 

Section  12.  BViWVt; 

Section  15.  BViWVi. 

The  lands  described  above  are  hereby 
segregated  horn  entry  and  mining  imder 
the  public  land  laws  and  the  United 
States  mining  laws.  The  segregative 
effect  will  terminate  upon  notice  in  the 
Federal  R^$ister  or  two  years  htmi  the 
date  of  this  publication,  whichever 
occurs  first 

Notice  is  hereby  given  that  an 
opportunity  for  the  public  to  comment 
is  given  within  the  comment  period 
identified  ^ve.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager  who  may  modify  or 
vacate  this  realty  action  and  issue  a  final 
determination. 

In  the  absence  of  any  action  by  the 
State  OirecUH',  this  notice  of  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  1. 1993. 

Deane  H.  Zeller, 

District  Manager. 

(PR  Doc.  93-5363  Filed  3-8-93;  8:45  am] 
aaimo  code  asia-oo-M 


[UT-04(M)3-4212-14]  ’ 

Cedar/Beaver/Garfield/Antimony 
(CBGA)  Resource  Management  Plan, 
Iron  Ccwnty,  Utah;  Notice  of  Intent 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  of  intent  is  to 
advise  the  public  that  the  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  do  a  Plan  Amendment  for  the  C^ar/ 
Beaver/Garfield/ Antimony  (CBGA) 
Resource  Management  Plan  (RMP) 
located  in  Iron  County,  Utah. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  April  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 


Arthur  L.  Tait,  Area  Manager,  Beever 
River  Resource  Area  Office,  365  South 
Main.  Cedar  City.  Utah  84720.  Existing 
plaiming  documents  and  infoimation 
are  available  at  the  above  address  or 
telephone  (801)  586-2458.  Commmits 
on  this  propos^  plan  amendment 
should  be  sent  to  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  CBGA  RMP 
approved  October  1, 1986,  which 
includes  public  land  in  Iron  County, 
Utah.  The  purpose  of  the  amendment 
would  be  to  make  certain  public  lands 
available  for  exchange  pursuant  to 
section  206  of  the  F^eral  Land  Policy 
and  Management  Act  of  1976. 

The  pulmc  land  being  considered  for 
exchange,  comprising  422.96  acres,  is 
describe  as  follows: 

T.  33  S.  R.  8  W. 

Sec.  i’,  lot  4,  SWV4NWV*.  NWV4SWV4. 

WV.SWV4SWV4: 

Sec.  3,  lots  1,  5  and  11,  SEV4NEV4; 

Sec.  11,  E’/iNEV4.  SWV4NEV4,  NWV4SEV4. 

Salt  Lake  Meridian,  Utah. 

The  existing  plan  does  not  identify 
these  lands  as  suitable  for  exdiange. 
However,  because  of  resource  values, 
public  values,  and  obiectives  involved, 
the  public  interest  may  be  well  served 
by  offering  these  lands  for  exchange.  An 
environmental  assessment  will  be 
prejiared  to  analyze  the  impacts  of  this 
proposal  and  alternatives, 
lames  M.  Pariw, 

State  Directs. 

[PR  Doc.  93-6373  Filed  3-8-93;  8:45  am] 
BtUJNO  cooe  4S10-OO-M 


[UT-05(M»-421(M)51 

Mountain  Valley  Management 
Framework  Plan,  Sevier  County,  Utah; 
Notice  of  Intent 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  Mountain  Valley 
Management  Framework  Plan,  which 
includes  public  lands  in  Sevier  County, 
Utah.  The  purpose  of  the  amendment 
would  be  to  identify  certain  lands  as 
suitable  for  sale  to  Sevier  County  for  the 
purpose  of  a  regional  sanitary  landfill. 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  April  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

J.  Roderick  Lister,  Sevier  Rivw  Resource 
Area  Manager.  150  East  900  North. 
Richfield,  Utah  84701.  Existing 


planning  documents  and  information 
are  available  at  the  above  address  at 
telephone  (801)  896-8221.  Comments 
on  this  proposed  plan  amendment 
should  oe  sent  to  Alan  Partridge.  Bureau 
of  Land  Management,  150  East  900 
North.  Richfield,  Utah  84701. 
SUPPLEMENTARY  INFORMATION:  The  lands 
identified  for  sale  comprise  481.94  acres 
described  as  follows: 

T.  28  S..  R.  1 W.. 

Sec.  3,  Lots  3  through  6,  Lot  12.  and 
WViSWV4; 

Sec.  4,  Lots  1. 9. 10.  and  BV^Vi; 

Sec.  9,  NEV4NEV4; 

Sec.  10,  NWV4NWy4,  Sak  Lake  Meridian. 
Utah. 

The  existing  plan  does  not  identify 
these  lands  for  disposal  However, 
Seviw  County  has  made  a  proposal  to 
purchase  the  described  public  lands  and 
this  proposal  appears  to  have  merit  and 
may  be  in  the  public  interest,  so  it  will 
be  considered  through  the  plan 
amendment  process, 
fames  M.  Parker, 

State  Director. 

(FR  Doc.  93-5374  Filed  3-8-93;  8:45  am] 
BttJJNQ  cooe  4310-00-M 


National  Park  Servlca 

Gaulay  Rivar  NatlonM  Racreatlon  Area 
Advla^  Commlttaa 

AGENCY:  National  Park  Service;  Gauley 
River  National  Recreation  Area 
Advisory  Committee. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Gauley  River  National  Recreation  Area 
Advisory  Committee.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Coinmittee  Act 
DATES:  April  1, 1993,  7  p.m. 

ADDRESSES:  Summersville  Municipal 
Building,  400  North  Broad  St., 
Summersville,  WV  (downtown 
Summersville). 

FOR  FURTHER  INFORMATION  CONTACT: 

]oe  L.  Kennedy,  Superintendent,  New 
River  Gorge  National  River,  P.O.  Box 
246,  Glen  Jean.  WV  25846;  (304)  465- 
0508. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  established 
under  section  206(a)  of  the  “WV 
National  Interest  Act  of  1987,  “Public 
Law  100-534,  to  consult  with  the 
Secretary  of  the  Intericw,  or  his 
designee,”  *  *  *  on  matters  relating  to 
development  of  a  management  plan  for 
the  recreation  area  and  on 
inmlementation  of  such  plan.” 

The  agenda  for  this  meeting  will  focus 
on  the  presentation  of  a  written  report 
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from  the  Advisory  Committee  to  the 
NFS  on  recommendations  for  the  Draft 
General  Manamment  Plan  ((^IP)  for  the 
NRA.  The  find  report  will  be  included 
in  the  draft  and  final  versions  of  the 
GMP,  which  is  scheduled  to  go  on 
public  review  in  June.  1993.  Copies  of 
the  committee’s  report  will  be  available 
to  the  public  at  this  meeting.  Copies  of 
the  draft  GMP  will  not  be  available  to 
the  public  until  the  formal  public 
review  process  begins  in  June.  1993. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  vrith  the  Committee  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  the 
Gauley  River  National  Recreation  Area 
Advisory  Committee,  P.O.  Box  57,  Glen 
Jean.  WV  25846-0057.  Minutes  of  the 
meeting  will  be  available  for  inspection 
four  weeks  after  the  meeting,  at  the 
permanent  headquarters  of  the  New 
River  Gorge  National  River,  104  Main 
Street,  P.O.  Box  246,  Glen  Jean,  WV 
25846-0246. 

Charles  P.  Clapper,  Jr., 

Acting  Begional  Director,  Mid-Atlantic 
Region. 

IFR  Doc.  93-5327  Filed  3-8-93;  8.45  ami 
BHJJNG  CODE  4310-70-M 


National  Ragiatar  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  27, 1993.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  inay  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  April  8, 1993. 
Anloiiiene  J.  Lm, 

Acting  Chief  of  Registration,  National 
Register. 

CALIFORNIA 

Orange  County 

Young  Men’s  Christian  Association — Santa 
Ana-Tustin  Chapter,  205  W.  Civic  Center 
Dr..  Santa  Ana,  93000237 

COLORADO 
Alamosa  County 

Zapata  Ranch  Headquarters,  5303  TX  150, 
Mosca  vicinity.  93000199 

Qear  Creek  County 
Peck  House.  83  Sunny  Ave.,  Empire, 
93000201 

Mesa  County 


lOOFHall,  Jet.  of  4th  St.  and  Curtis  Ave.,  De 
Beque,  93000200 

CONNECTICUT 
Hartford  County 

Belden,  Horace,  School  and  Central 
Grammar  School,  933  Hopmeadow  St.  and 
29  Massaco  St..  Simsbury  93000211 
Eno  Memorial  H^l,  754  Hopmeadow  St., 
Simsbury,  93000210 

Simsbury  Townhouse,  695  Hopmeadow  St., 
Simsbury.  93000209 

GEORGIA 
Baldwin  County 

Devereux — Coleman  House,  167  Kenan  Dr., 
Milledgeville,  93000214 

Hancock  County 

Pearson— Boyer  Plantation.  Pearson  Chapel 
Rd.,  Sparta  vicinity,  93000236 

MAINE 

Androscoggin  County 

Robinson,  William  A.,  House.  11  Forest  Ave., 
Auburn,  93000204 

Aroostook  County 

Smith  Bridge,  Lowery  Rd.  at  jet.  with 
Foxcroft  Rd..  across  the  Meduxnekeag  R., 
Houlton  vicinity,  93000202 

Knox  County 

Murch  Family  House,  Calderwood  Neck  SE 
side,  2  mi.  NE  of  North  Haven  Rd., 
Vinalhaven  vicinity,  93000205 

Waldo  County 

Belfast  Historic  District  (Boundary  Increase), 
59-63  Anderson  St.,  ^Ifast,  93000195 
Union  School,  Mt.  Ephraim  Rd.  E  side,  0.2 
mi.  N  of  jet.  with  US  1,  Searsport, 
93000203 

MASSACHUSETTS 
Plymouth  County 

Thomas — Webster  Estate,  238  Webster  St., 
Marshfield,  93000206 

MINNESOTA 
Pipestone  County 

Pipestone  Indian  School  Superintendent's 
House,  Off  N.  Hiawatha  Ave.,  Pipestone, 
93000232 

MISSISSIPPI 

Copiah  County  — 

Hargrave  House.  MS  28  W  of  Hazlehurst, 
Hazlehurst  vidnity,  93000208 

Yazoo  County 

Oakes.  Augustus  House,  308  Monroe  St., 
Yazoo  City.  93000207 

MISSOURI 
Boone  County 

Columbia  National  Guard  Armory,  701 E. 
Ash  St.,  Columbia,  93000197 

NEW  JERSEY 
Union  County 

The  Clearing,  165  Hobart  Ave..  Summit, 
93000233 


NEW  YORK 
Suffolk  County 

Southampton  Village  Historic  District 
(Bounmuy  Increase)  (Southampton  Village 
MRA),  Roughly,  along  Rogers  St.,  Lewis  St. 
and  Meeting  House  Ln.  on  E  side  of 
existing  district,  Southampton.  93000239 

Westchester  County 
Grainger,  Percy,  Home  and  Studio,  7 
Cromwell  PI.,  White  Plains,  93000234 

NORTH  CAROLINA 
Rockingham  County 

Chinqua — Penn  Plantation,  NC  1998  N  side, 
0.2  mi.  W  of  jet.  with  NC  1987,  Reidsville 
vicinity,  93000235 

TENNESSEE 
Dyer  County 

Newbem  Illinois  Centro/  Depot,  Jet.  of  Main 
and  Jefferson  Sts.,  Newbem,  93000213 

White  County 

Sparta  Electric  Building  (Pre-TVA 
Hydroelectric  Power  Development  in 
Tennessee  MPS),  S.  Main  St.,  Sparta, 
93000238 

Wilson  County 

Rest  Hill  Cemetery,  TN  141  E  of  jet.  with  TN 
24  Bypass,  Lebanon,  93000212 

TEXAS 

Starr  County 

Fort  Ringgold  Historic  District.  Rio  Grande 
City  School  grounds,  Vi  mi.  SE  of  jd.  of  US 
83  and  TX  755,  Rio  Grande  City.  93000196 

WEST  VIRGINIA 
Doddridge  County 

Charter,  Lathrop  Russell.  House,  109  High 
St.,  West  Union,  93000219 
Stuart,  W.  Scott,  House,  104  Chancery  St., 
West  Union,  93000220 

Kanawha  County 

Kanawha  State  Forest  Historic  District,  Co. 
Rd.  42/43  2.6  mi.  S.  of  Charleston, 
Loundendale  vicinity,  93000228 

Lewris  County 

Weston  Colored  School.  345  Center  St., 
Weston,  93000224 

McDowell  County 

World  War  Memorial.  US  52,  Kimball, 
93000227 

Marion  County 

Masonic  Temple,  320  Jefferson  St., 
Faiimount,  93000218 

Monongalia  County 

Kern's  Fort,  305  Dewey  St.,  Morgantown, 
93000225 

Monroe  County 

Reed’s  Mill,  Co.  Rd.  219/1,  Second  Creek, 
93000226 

Ohio  County 

Highland  Park  Historic  District,  Highland 
Park,  jet.  of  Lincoln  Dr.  and  National  Rd., 
Wheeling,  93000222 
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Tieman,  William  Miles,  House,  5  Kenwood 
PL,  Wheeling.  93000223 

WISCONSIN 

B«3rfirid  County 

SEVONA  (Bulk  Carrier)  Shipwreck  Site 
(Great  Lakes  Shipwrecks  of  Wisconsin 
MPS),  Address  Restricted,  Bayfield 
vicinity,  93000229 

Dane  County 

Bram  Mound  Group  (Late  Woodland  Stage  in 
Archeological  Region  8  MPS),  Address 
Restricted,  Dunn,  93000216 
Halvorson  Mound  Group  (Late  Woodland 
Stage  in  Archeoiogico/  Region  8  MPS), 
Address  Restricted,  Madison,  93000215 

Oneida  County 

Little  St.  Germain  Creek  Site,  Address 
Restricted,  Newbold,  93000217 

WYOMING 
Hot  Springs  County 
Callaghan  Apartments,  116  E.  Park  St., 
Thermopolis,  93000231 

Johnson  County 

TA  Ranch  Historic  District,  E  of  Wy  196  on 
N.  Fork,  Crazy  Woman  Cr.,  Buffalo 
vicinity.  93000198 

Sublette  County 

Log  Cabin  Motel,  49  E.  Magnolia  St.. 

Pinedale,  93000230 

(FR  Doc  93-5328  Filed  3-8-93;  8:45  am] 
WLUNQ  cooe  4310-70^ 

INTERSTATE  COMMERCE 
COMMISSION 

[No.  MC-C-30210] 

Towing  and  Recovery  Association  of 
America — Petition  for  Declaratory 
Order— Emergency  Towing 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Institution  of  declaratory  order 
proceeding. 

SUMMARY:  In  response  to  a  joint  request 
by  the  Towing  and  Recovery 
Association  of  Aonerica  and  the 
American  Automobile  Association,  the 
Commission  has  instituted  this 
declaratory  order  proceeding  under  5 
U.S.C  554(e)  to  determine  whether  the 
emergency  towing  exemption  at  49 
U.S.C.  10526(b)(3),  should  be  extended 
to  include  towing  wrecked  or  disabled 
vehicles  on  flatb^  platforms.  The 
Commission  is  providing  interested 
persons  an  opportunity  to  participate  in 
this  proceeding  and  is  inviting  their 
comments. 

DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  by  filing  and  receiving 
written  comments  must  file  a  notice  of 


intent  to  do  so  by  March  24, 1993.  (A 
copy  of  the  notice  should  be  sent  to 
petitioners’  representatives).  Following 
receipt  of  the  notices,  the  Commission 
will  issue  a  service  list  of  the  parties. 
Petitioners  will  have  10  days  after 
service  of  this  list  to  provide  each  party 
with  a  copy  of  the  peitition  and  any 
additional  material  which  they  may  file 
with  the  Commission  in  support  of  their 
position.  Initial  written  comments  (an 
original  and  10  copies)  mxist  be  filed 
within  30  days  after  the  service  of  the 
list.  All  parties  will  have  50  days  after 
service  of  the  list  to  reply.  All  parties 
must  send  a  copy  of  all  comments  and 
replies  to  each  other  party  of  recmd. 

ADDRESSES:  Send  written  notices  of 
intent  to  participate  to: 

Office  of  the  Secretary,  Case  Control  Branch, 
Attn:  No.  MC-C-30210,  Interstate 
Commerce  Commission,  Washington,  DC 
20423 

and 

Michael  P.  McGovern,  P.O.  Box  916430. 

Longwood,  FL  32791-6430 
Richa^  D.  Riimer,  General  Counsel,  James  G. 
Brehm,  Corporate  Counsel,  1000  AAA 
Drive,  Heat^w,  FL  32746. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jasneth  C.  Metz,  (202)  927-6294 
or 

Richard  Felder.  (202)  927-5610  [TDD 
for  hearing  impaired  (202)  927-5721] 

SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C  10526(b)(3)  the  emergency 
towing  of  accidentally  wrecked  or 
disabled  vehicles  is  exempt  from 
Commission  regulation.  The 
Commission  has  held  that  this  activity 
is  exempt  only  when  the  towing  is  done 
by  use  of  conventional  or  wheelift 
wrecker  equipment.  The  transportation 
of  wrecked  and  disabled  vehicles  on 
platform  wrecker-carrier  trucks  as  been 
held  to  be  a  regulated  activity  requiring 
ICC  operating  authority. 

The  Towing  and  Recovery 
Association  of  America  and  the 
American  Automobile  Association  have 
petitioned  the  Commission  for  a 
declaratory  order  finding  the  towing  of 
wrecked  and  disabled  vehicles  on 
platform  carriers  also  to  be  exempt 
Additional  information  is  contained 
in  the  Commission’s  decision.  To  obtain 
a  copy  of  the  foil  decision,  write  to,  call, 
or  pic^  up  in  person  fium:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services:  (202) 
927-5721.1 
Decided:  March  2, 1993. 


By  the  Commission,  David  M.  Konschnik, 
Dir^or,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

[FR  Do&  93-5338  Filed  3-8-93;  8:45  am] 
BIUJNQ  CODE  7D3S-01-M 

[Finance  Docket  No.  32255] 

Taxaa  Northeaatom  Dlvialon,  Mid- 
Michigan  Railroad,  Inc.— Trackaga 
RIghta  Exemption— Burlington 
Northam  Railroad  Co. 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant  local 
tradi^e  rights  to  Texas  Northeastern 
Division,  Mid-Michigan  Railroad 
Company,  Inc.,  over  approximately  9.76 
miles  of  BN’s  line  between  milepost 
646.39  at  Sherman,  TX,  and  milepost 
636.63  at  Denison.  TX.  The  exemption 
became  effective  on  February  26, 1993, 
and  the  parties  intended  to  consummate 
the  transaction  immediately  thereafter. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10S05(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be* 
fil^  with  the  Commission  and  served 
on:  Kelvin  J.  Dowd,  1224  17th  St.,  NW., 
Washington,  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  M 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights— BN, 
354  LCa  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360 1.CC  653  (1980). 

Decided:  March  3, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secrefoiy. 

(FR  Doc.  93-5339  Filed  3-8-93;  8:45  am] 
8HJJNQ  CODE  703S-0t-«i 


DEPARTMENT  OF  JUSTICE 
Information  ColleCtlona  Under  Review 

March  3, 1993. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 
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(1)  The  title  of  the  fonn/oollecti(m; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  reqiiired  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  fen  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and, 

(7)  An  indication  as  to  whether 
Se^on  3504(h)  of  Public  Law  96-511 
applies. 

^mments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Jefierson  B.  Hill  on 
(202)  395-7340  and  to  the  Department 
of  Justice’s  Clearance  Officer.  Mr.  Don 
Wolfiey,  on  (202)  514-4115  or  facsimile: 
(202)  514-1534.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DO]  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr.  Don 
Wolfrey,  DO]  Clearance  Officer,  SPS/ 
JMD/850  WCTR,  Department  of  Justice, 
Washington,  DC  20503. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  CoUection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Certificate  of 
Citizen^ip  in  Behalf  of  an  Adopted 
Quid. 

(2)  Form  N-643.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  filed  bv  U.S.  citizen  parent(s)  in 
behalf  of  an  adopted  alien  effild  to 
become  a  U.S.  citizen  and  receive  a 
Certificate  of  Citizenship. 

(5)  8,000  annual  responses  at  .5  hours 
per  response. 

(6)  4,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Hate  Crimes  Incident  Report. 
Quarterly  Hate  Crime  Report. 

(2)  Form  11-1.  Form  11-2.  Federal 
Bureau  of  Investigation. 

(3)  Monthly.  C^iarterly. 

(4)  State  or  local  governments.  These 
forms  will  be  used  to  collect  bias 


motivation  of  selected  ofienses. 
Resulting  statistics  are  published 
annually. 

(5)  64,000  annual  responses  at  .17 
hours  per  response. 

(6)  10,880  annual  biuden  hours. 

(7)  Not  applicable  under  3504(h). 
Pxiblic  comment  on  these  items  is 

encouraged. 

Dated:  March  3, 1993. 

Don  Wolfrey, 

Department  Qearance  Officer,  Departnnent  of 
Justice. 

(FR  Doc.  93-5322  Filed  3-8-93;  8:45  am] 
BNJJNQ  cooe  441(M>Mi 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Mom'son-Quirk  Grain 
Corporation,  Civil  Action  No.  CV-88-L- 
720,  was  lodged  on  March  1, 1993  with 
the  United  States  District  Court  for  the 
District  of  Nebraska.  The  proposed 
consent  decree  resolves  the  United 
States  claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  LiabiUty  Act  ("CERCLA”)  tor  past 
response  costs,  as  defined  in  the  consent 
decree,  through  December  31, 1990 
incurred  by  the  United  States  in 
connection  with  the  Far-Mar-Co  subsite 
of  the  Hastings  Ground  Water 
Contamination  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Monison-Quirk  Grain  Corporation,  Civil 
AcUon  No.  CV-88-L-720,  DOJ  Ref.  No. 
90-11-3-431. 

The  proftosed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Nebraska, 

520  Federal  Building,  100  Centennial 
Mall  North  Lincoln,  Nebraska  68508; 
Office  of  the  Environmental  Protection 
Agency,  Region  7.  726  Minnesota 
Avenue,  Kemsas  Qty,  Kansas  66101;  and 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor.  Washington,  DC 
20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Dec^  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 


! 

\ 
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In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.50  (25  cents  per  page 
reproduction  costs],  payable  to  the 
Consent  Decree  Library. 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division. 

(FR  Doc.  93-5306  Filed  3-8-93;  8-.4S  ami 
BaUNO  COM  44yS-4H-M 


Antltrutt  Divtolon 

Proposed  Tennination  of  Final 
Jut^mant;  Reno  Merchant  Plumbing 
and  Heating  Contractors,  Inc^  et  al. 

Notice  is  hereby  given  that  defendant, 
Savage  &  Son,  Inc.,  has  filed  vrith  the 
United  States  District  Court  for  the 
EKstrict  of  Nevada  a  motion  to  terminate 
the  Final  Judgment  in  United  States  v. 
Reno  Merchant  Plumbing  and  Heating 
Contractors,  Inc.,  et  al.,  CV-N-868- 
ECR;  and  that  the  Department  of  Justice 
("Department”),  in  a  stipulation  also 
filed  with  the  Court,  has  consented  to 
termination  of  the  Judgment  but  has 
reserved  the  right  to  withdraw  its 
consent  for  at  least  seventy  (70)  days 
after  the  publication  of  the  notice.  The 
complaint  in  this  case  (filed  June  5, 

1950)  alleged,  that  the  defendant  and 
other  master  plumbers  in  the  Reno  area 
had  formed  a  bid  depository  and 
published  various  trade  practice  rules 
which  had  the  effect  of  increasing  prices 
charged  for  the  sale  and  installation  of 
plumbing  and  heating  supplies  and 
depriving  general  contractors  and 
homeowners  of  competitive  bids. 

Tbe  Judgment  (entered  November  14. 
1952)  enjoined  the  defendants  finm 
entering  into,  adhering  to,  maintaining 
or  furthering,  directly  or  indirectly,  any 
contract,  agreement,  understanding, 
plan  or  program  to  fix,  establish, 
maintain  m  adhere  to  prices,  discounts, 
interest  rates  or  other  terms  or 
conditicuis  for  the  sale,  installation  or 
repair  of  plumbing  supplies  to  third 
persons.  The  operation  of  the  bid 
depository  was  narrowly  circumscribed 
to  enjoin  defendants  from  disclosing 
their  bids  to  competitors,  from  agreeing 
not  to  reviM  bids  aflM  the  original  bids 
had  been  opened  by  the  awar^ng 
authority,  forcing  other  master  plumbers 
to  joint  any  bid  mpository  plan  and 
from  interfering  with  the  receipt  and 
acceptance  of  bids  by  an  awarding 
authority. 

There  is  no  loi^r  any  bid  depository 
for  plumbing  contractors  in  Reno  and,  of 
the  original  defendants,  only  Savage  ft 
Son,  Ii^  is  in  business  today. 
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The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Final  Judgment 
would  serve  the  public  interest.  Copies 
of  the  Complaint  and  Final  Judgment, 
Savage  k  Son’s  motion  papers,  the 
stipulation  containing  the  Government's 
consent,  the  Government’s 
memorandum  and  all  further  papers 
with  the  court  in  connerrtion  witn  this 
motion  will  be  available  for  inspection 
at  Room  3233,  Antitrust  Division, 
Department  of  Justice,  10th  Street  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20530,  (202)  514-2481, 
and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
District  of  Nevada.  300  Booth  Street, 
Reno,  Nevada  89509.  Copies  of  any  of 
these  materials  may  be  obtained  from 
the  Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Government.  Such  comments  must  be 
received  within  sixty  (60)  days  and  will 
be  filed  with  the  court  by  the 
Government.  Comments  should  be 
addressed  to  Gary  R.  Spratling,  Chief, 
San  Francisco  Office,  Antitrust  Division, 
Department  of  Justice,  450  Golden  Gate 
Avenue,  Box  36046,  San  Francisco. 
California  94102  (Telephone:  (415)  556- 
6300). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  93-5305  Filed  3-8-93;  8:45  am] 
BILUNO  CODE  4410-01-41 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  on 
February  2, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act’’),  Bell  Commimications 
Research,  Inc.  (“Bellcore’’)  filed  a 
written  notification  on  behalf  of 
Bellcore  and  Digital  Equipment 
Corporation  (“DEC’’)  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bellcore,  Livingston.  NJ; 
and  DEC,  Maynard,  MA.  Bellcore  and 
DEC  entered  into  an  agreemmit  effective 


as  of  November  18. 1992  to  engage  in 
cooperative  research  of  personal 
communications  services  to  better 
understand  the  feasibility  and 
application  of  these  technologies  for 
exchange  and  exchange  access  services, 
including  experimental  prototype 
fabrication  for  the  demonstration  of 
such  technologies. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-5304  Filed  3-8-93;  8:45  am] 
BiUJNQ  CODE  4410-«1-ll 


“Underwater  Welding  Research  and 
Development  Program”;  National 
Cooperative  Research  Notifications 

Notice  is  hereby  given  that,  on 
January  25, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C,  4301,  et 
seq.  (“the  Act’’),  Global  Industries,  Ltd. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  FedOTal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
to  the  project  and  its  general  area  of 
plann^  activities  are  given  below.  The 
project  is  entitled  “Underwater  Welding 
Research  and  Development  Program.” 

The  current  parties  to  the  projwt 
identified  by  this  notice  are:  Amoco 
Corporation  Research  Center, 

Naperville,  IL;  Colorado  School  of 
Mines.  Golden.  CO;  Global  Divers  and 
Contractors,  Inc.,  Lafayette.  LA; 
Marathon  Oil  Company,  Houston,  TX; 
Mobil  Research  and  Dwelopment 
Corporation,  Dallas,  TX;  Shell 
Development  Company,  Houston,  'TX; 
and  U.S.  Navy  Naval  Sea  Systems 
Command,  Washington,  DC. 

The  purpose  of  the  project  is  to 
develop  wet  welding  procedures  that 
conform,  to  the  greatest  extent  possible, 
to  the  requirements  for  dry  welds  (Type 
A)  as  de^ed  in  the  AWS 
“Specifications  For  Underwater 
Welding.”  D3.6-89. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc  93-5303  Filed  3-8-93;  8:45  am] 
BILUNG  CODE  4410-01-11 


Network  Management  Forum;  National 
Cooparativa  Raaaarch  Notification 

Notice  is  hereby  given  that,  on 
January  7. 1993,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984, 15  U.S.C.  4301  et  seq.  (“the 
Act”),  the  Network  Management  Forum 
(“the  Forum”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  additional  parties  to 
the  venture  are  as  follows:  Cray 
Communications,  Ltd.,  Frimley,  Surrey, 
ENGLAND;  Novidigm,  Inc.,  Saddle 
Brook,  NJ;  Pirelli  Data  Networks, 
Eastleigh,  Hampshire.  ENGLAND;  and 
FIT  Telecom  Switzerland,  Bern, 
SWITZERLAND  are  Associate  Members; 
and  Industrial  Technology  Research. 
Institute.  Chutung,  Hsin^u,  Taiwan, 
REPUBUC  OF  CHINA,  is  an  Affiliate 
Member. 

No  other  changes  have  been  made, 
'since  the  last  notification  filed  with  the 
Department,  in  either  the  membership 
or  planned  activity  of  the  group  research 
project  Membership  in  this  group 
research  project  remains  open,  and  the 
Forum  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21, 1988,  the  Forum  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  December  8. 1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  October  27, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  17, 1992  (57  FR 
60005). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  93-5302  Filed  3-8-93;  8:45  am] 
BOimO  CODE  4410-41-M 
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DEPAimilENT  OF  LABOR 

Employfnent  and  Training 
Administration 

[TA-4W^410  Houston,  Texas  TA-W- 
27A10A  Odessa,  Texas] 

Baker  Oil  Tods;  Amended  Certification 
Regwding  Ell{^blltty  To  Apply  for 
Worker  A^uetment  Aseletartee 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Ld>or  issued  a 
Certification  of  Eligibility  to  Apply  for 
Viorkm  Adjustment  Assistance  on 
November  23, 1992,  applicable  to  the 
workers  at  the  subject  firm. 

At  the  request  of  the  Texas  State 
Agency,  the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  the  claimants’  wages  for  Baker  Oil 
Tools  are  being  report^  under  the 
Unemployment  Insurance  (UI)  tax 
account  of  Baker  Hughes  Pnxiuction 
Tools,  Inc.,  Houston.  Texas. 

AcamUngly,  the  Ifopartment  is 
amending  t^  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-W-27,610  and  TA-W-27,610A  is 
hereby  issued  as  follows: 

All  workers  of  Baker  Oil  Tools,  also  knowm 
as  Baker  Hoghes  Production  Tools,  Inc., 
Houston  and  Odessa.  Texas  who  became 
totally  w  partially  separated  from 
employment  on  or  after  July  22, 1991  are 
eligiUe  to  apply  far  adjusbmnt  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  2Sth  day  of 
February  1993. 

Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-S389  Filed  3-8-93;  8:45  am) 
aajJNO  CODE  4St»-M-M 


ITA-W-27,»971 

Texaco  Exploration  A  Production,  Inc., 
Eastern  E  A  P  Region,  New  Orleans, 
LA;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  February  12, 
1993,  Counsel  for  the  workers  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  January  15, 1993  and  was  published 
in  ^e  Federal  Register  on  February  2, 
1993  (58  FR  6810). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  grant^  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 


erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a 
mistake  in  the  determination  of 
facts  not  previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facto 
or  of  the  law  justified 
reconsideration  of  the  decision. 

Counsel  argues  that  the  workers’ 
petition  was  intended  to  covm  all 
employees  of  TEPI  throughout  the 
United  States  and  the  Department  did 
not  consider  the  trend  of  increasing 
crude  oil  imports.  Coimsel  also  states 
flbat  public  opinion,  environmental 
issues  and  unfavcuuble  government 
pohcies  are  driving  capital  investment 
for  oil  and  gas  exploration  overseas. 

A  review  of  the  petition,  especially 
Question  n,  shows  that  the  potion  was 
filed  for  the  Eastern  E  A  P  Region  of 
TEPI  in  New  Orleans,  Louisiana. 

The  Department’s  investigation  found 
that  Texaco’s  imports  of  crude  oil  had 
decreased  despite  increased  imports  in 
the  aggregate  for  the  industry.  Since 
Texaco  was  the  dominant  customer  of 
'TEPI  and  the  layoffs  occurred  during  the 
period  Texaco’s  imports  were  declining, 
it  could  not  be  determined  that 
increased  imports  contributed 
importantly  to  the  workers  separations 
and  to  the  production  and  sales  decline. 

Further,  the  shift  of  capital  outlays  to 
overseas  may,  in  fact,  result  in  increased 
imports  by  Texaco  in  the  future.  But 
su^  prospective  imports  is  not  a  basis 
for  certification. 

The  Department’s  denial  of 
adjustment  assistance  for  workers  of  the 
Eastern  E  A  P  Re^on  of  TEPI  was  based 
on  the  fact  that  the  petiticm  did  not  meet 
the  “contributed  importantly’’  criterion 
of  the  Group  Eligibility  Requirements  of 
the  Trade  Act. 

The  investigation  findings  show  that 
the  preponderant  portion  of  crude  oil 
and  natural  gas  produced  by  the  Eastern 
E  A  P  Region  of  Texaco  was  used 
internally  by  Texaco.  Other  findings 
show  that  company  imports  of  crude  oil 
declined  in  the  first  ten  months  of  1992 
compared  to  the  same  period  in  1991. 
Texaco  did  not  import  natural  gas  in  the 
period  relevant  to  the  petition.  A 
projected  trend  of  increasing  imports 
would  not  form  a  basis  for  a  worker 
group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC,  this  23rd  day  of 
February  1993. 

Stephen  A.  Wendner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  Insunuux 
Service. 

(FR  Doc.  93-5390  Filed  3-8-93;  8:45  am] 
MUiNa  cooe  4Sie-30-M 


Job  Corps:  Rntflng  of  No  Significant 
Impact  for  the  Construction  of  tha 
Charlaston  Job  Corps  CsrHsr  In 
Chsflsston,  WV 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500  to  1508),  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  J<^ 
Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  that  proposed  plans 
for  constructing  the  CSiarleston  Job 
Corps  Center  (Center)  in  Charleston, 
West  Virginia,  will  have  no  significant 
environmental  impact. 

The  existing  facilities  for  the 
Charleston  Job  Corps  Center  are  in 
leased  space  in  downtown  Charleston. 
Job  Corps  proposes  to  build  a  new 
center  on  a  20-acre  undeveloped  tract 
(River  Site),  approximately  2.5  miles 
from  downtown  Charleston. 

The  purpose  of  this  proposed  action 
is  to  construct  facilities  for  the 
Charleston  Job  Corps  Center  serving  320 
resident,  35  non-resident  students,  and 
75  off-site  students  on  college 
campuses.  This  will  provide  the 
necessary  facilities  for  the  Job  Corps 
program  to  provide  basic  education, 
vocational  ^lls  training,  work 
experience,  counseling,  health  care,  and 
related  support  services. 

Establisning  a  Job  Corps  Center  at  this 
location  will  require  constructing  10 
new  buildings  to  meet  the  needs  of  the 
Job  Corps.  The  new  Center  will  provide 
dormitories;  recreational,  medical/ 
dental,  and  administrative  services; 
educational  and  vocational  training:  and 
storage  space;  consistent  with  Job  ^rps 
guidelines  and  Center  needs. 

A  summary  of  the  EA  follows: 

Tbe  site  is  located  in  a  suburban 
setting  with  surroimding  land  use 
predominantly  residential  or 
undeveloped.  Noise  levels  from  the 
proposed  facility  will  be  within 
allowable  levels.  Some  additional  noise 
will  be  generated  during  construction 
activities.  However,  this  noise  is 
expected  to  remain  within  allowable 
limits  and  is  not  expected  to  adversely 
impact  neighboring  properties.  In 
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addition,  the  remote  location  of  the  site 
will  lessen  the  impact  of  any  noise  on 
the  environment. 

Site  and  sectuity  lighting  will  consist 
of  facility  owned  and  maintained, 
building-moimted,  photocell-controlled 
HID  luminaries,  as  well  as  utility 
company  owned  and  maintained,  pole- 
mounted,  photocell-controlled  HID 
luminaries  located  throughout  the 
roadway  and  parking  areas.  They  will 
provide  good  levels  of  illumination  for 
all  areas  on-site. 

The  Charleston  Job  Corps  Center  is 
not  located  within  an  area  that  has  been 
designated  as  “historically  significant". 
The  site  was  previously  graded  to 
construct  an  automobile  race  track.  No 
areas  of  archeological  significance  were 
found  dxiring  that  grading.  Therefore,  it 
is  unlikely  that  any  such  areas  are 
present. 

The  municipal  services  necessary  to 
support  the  proposed  action  will  not  be 
adversely  affected.  There  are  enough 
existing  utilities  to  service  the  new 
Center.  Water  and  sewer  are  of  sufficient 
capacity  to  handle  the  new  demand  and 
solid  waste  management  will  not  be 
adversely  impacted.  Also,  the  proposed 
project  will  not  adversely  impact  the 
City  of  Charleston  police,  fire,  and/or 
emergency  services. 

Based  upon  the  information  gathered 
during  the  preparation  of  the  EA,  the 
Department  of  Labor,  Employment  and 
Training  Administration.  Office  of  Job 
Corps  ^ds  that  the  construction  of  the 
Charleston  Job  Corps  Center  will  not 
cause  any  significant  impact  on  the 
environment.  Copies  of  ffie  EA  and 
additional  information  are  available  to 
interested  parties  by  contacting  Mr. 
James  A.  Bodnar,  Acting  Director, 

Region  III.  Office  of  Job  Corps,  at  (215) 
596-6301  (this  is  not  a  toll  fiee  number). 

Dated  at  Washington,  DC,  this  23d  day  of 
February  1993. 

Peter  E.  Rell, 

Director  of  Job  Ckrrps. 

(FR  Doc.  93-5391  Filed  3-8-93;  8:45  am] 
BHJJNQ  CODE  4610-«>-M 


Job  Corps:  Rnding  of  No  Significant 
Impact  for  the  Purchase  and  Future 
Improvement  of  the  Connecticut  Job 
Corps  Center  in  New  Haven,  CT 

Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500  to  1508),  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 


been  prepared  and  that  the  proposed 
plans  for  converting  the  New  Haven 
Area  Rehabilitation  Center  to  the 
Connecticut  Job  Corps  Center  (Center)  in 
New  Haven.  Connecticut,  will  have  no 
significant  environmental  impact. 

The  New  Haven  Area  Rehabilitation 
Center  was  constructed  in  the  mid- 
1960*s.  The  Center  has  been  a  public 
(State)  building,  used  as  a  rehabilitation 
center  for  the  local  area.  This  15-acre 
site  presently  includes  five  buildings,  a 
small  swimming  pool  and  parking  areas. 
Job  Corps  intends  to  convert  the  existing 
facilities  to  the  Connecticut  Job  Corps 
Center  serving  150  resident  and  50  non¬ 
resident  students.  This  will  provide  the 
necessary  facilities  for  the  Job  Corps 
program  to  provide  basic  education, 
vocational  ^lls  training,  work 
experience,  counseling,  health  care,  and 
related  support  services.  The  State  of 
Connecticut  supports  these  plans. 

Establishing  a  Joh  Corps  Center  at  this 
location  will  require  refi^ishing  the 
existing  five  buildings  and  constructing 
one  new  building  to  meet  the  needs  of 
the  Job  Corps.  The  new  Center  will 
ultimately  provide  dormitories, 
recreational,  medical/dental,  and 
administrative  services,  educational  and 
vocational  training,  and  storage  space 
consistent  with  Job  Corps  guidelines 
and  Center  needs. 

A  summary  of  the  EA  follows:  The  site 
is  located  in  a  suburban  setting. 

Adjacent  land  use  includes:  A  State 
park;  an  elementary  school;  residential 
housing;  a  convalescent  home  and 
health  care  facility;  and.  a  small 
shopping  center.  Some  noise  will  be 
generated  dxiring  construction  activities 
and  finm  the  proposed,  completed 
facility.  However,  building  materials 
designed  to  alleviate  noise  will  be  used 
and  noise  levels  are  expected  to  remain 
within  allowable  limits  as  determined 
under  the  City  of  New  Haven’s  noise 
regulations.  No  adverse  noise  impact  on 
neighboring  properties  is  expect^. 

Site  and  security  lighting  consists  of 
facility-owned  and  maintained, 
building-mounted,  photocell-controlled 
HID  luminaries,  as  well  as  utility 
company-owned  and  maintained,  pole- 
mounted,  photocell-controlled  HID 
luminaries  located  throughout  the 
roadway  and  parking  areas.  They 
provide  an  adequate  level  of 
illumination  for  all  areas  on-site. 

The  New  Haven  Rehabilitation  Center 
is  not  located  within  an  area  that  has 
been  designated  as  “historically 
significant".  Based  on  the  amoimt  of 
cutting  and  filling  that  was  performed  to 
“terrace”  the  existing  facility  on  the  9- 
percent  grade,  no  areas  of  archaeological 
significance  are  likely  to  be  present. 


A  small  portion  of  the  site  is 
designated  as  inland  wetlands.  The 
proposed  activity  will  not  be  conducted 
within  the  wetlands  or  disturb  them  in 
anyway. 

On-site  and  surrounding  facilities 
such  as  West  Rock  Ridge  State  Park  and 
West  Rock  Nature  Center  provide 
adequate  recreational  opportunities  for 
the  students. 

Therefore,  the  Job  Corps  students  will 
not  need  to  use  the  neighboring 
residential  area  for  recreational 
piuposes. 

Tne  existing  infrastructure  is  adequate 
for  the  propos^  activities.  Utilities  are 
of  adequate  supply,  water  and  sewer  are 
of  sufficient  capacity,  and  solid  waste 
management  ^11  not  be  adversely 
impacted.  The  proposed  project  will  not 
adversely  impact  the  City  of  New  Haven 
police,  fire  and/or  emergency  services. 

Asbestos  is  present  at  the  site  and  will 
be  properly  managed  during 
construction  activities.  Procedures  for 
the  containment  and  removal  of 
asbestos  will  be  prepared  by  a  qualified 
asbestos  abatement  contractor. 

Therefore,  based  upon  the 
information  gathered  during  the 
preparation  of  the  EA,  the  Department 
of  I^bor,  Employment  and  Training 
Administration.  Office  of  Job  Corps 
finds  that  the  conversion  of  the  New 
Haven  Area  Rehabilitation  Center  to  the 
Connecticut  Job  Corps  Center  will  not 
cause  any  significant  impact  on  the 
environment.  Copies  of  die  EA  and 
additional  information  are  available  to 
interested  parties  by  contacting  Mr. 
Donald  Scott,  Deputy  Director,  Region  I, 
Office  of  Job  Corps,  at  (617)  565-2175 
(this  is  not  a  toll  fi^  number). 

Dated  at  Washington.  DC,  this  23d  day  of 
February  1993. 

Peter  E.  ReU, 

Director  of  fob  Corps. 

(FR  Doc.  93-5392  Filed  3-8-93;  8:45  am) 
BtUMQ  cooe  4S10-a0-M 


Job  Corps:  Rnding  of  No  Significant 
Impact  for  tha  Future  Improvement  of 
the  New  Orleans  Job  Coips  Center  in 
New  Orleans,  LA 

Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500  to  1508),  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  in  accordance  with  29  CFR 
11.11(d).  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  that  the  foture 
improvement  of  the  New  Orleans  Job 
Corps  Center  (Center)  in  New  Orleans, 
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Louisiana,  will  have  no  significant 
environmental  impact. 

The  New  Orleans  Job  Corps  Center 
provides  educational  and  vocational 
training,  administrative  and  medical 
services,  food  service  and  recreational 
facilities  for  225  non-resident  students. 
The  Center  is  located  at  8825  Airline 
Highway,  approximately  three  miles 
northwest  of  downtown  New  Orleans, 
Louisiana,  and  is  owned  by  the  Federal 
Government.  The  New  Orleans  Job 
Corps  Center  operates  its  non-resident 
program  under  a  Conditional  Use  Permit 
issued  by  the  City  of  New  Orleans. 

The  Center  presently  occupies  two 
buildings  of  the  four-builfling  facility. 
The  space  currently  occupied  is  fully 
utiliz^,  but  its  present  utilization  is 
less  than  satisfactory  due  to  building 
configuration.  For  example,  some 
activities  have  no  intorior  egress, 
necessitating  an  outside  walk  to  access 
other  center  areas.  Job  Corps  proposes  to 
improve  and  update  the  facility  in  order 
to  provide  sufficient  education  and 
training  facilities  for  the  Center’s 
optimal  operation. 

The  municipal  services  necessary  to 
support  the  proposed  action  will  not  be 
adversely  a^cted.  Utilities  are  of 
adequate  supply,  water  and  sewer  are  of 
sufficient  capacity,  and  solid  waste 
disposal  capacity  is  available.  The 
future  improvements  will  not  have  a  net 
adverse  impact  on  the  police,  fire,  and/ 
or  emergency  services  of  the  Qty  of 
New  Orleans.  An  <m-site  security 
program  is  part  of  normal  J(^  Corps 
Center  operations. 

Based  upon  the  information  gathered 
during  the  preparation  of  the  EA,  the 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of  Job 
Corps,  ^ds  that  the  proposed  future 
improvement  of  the  I^w  Orleans  Job 
Coips  Center  at  the  existing  building 
facility  site  in  New  Orleans,  Louisiana, 
will  not  cause  any  significant  impact  on 
the  environment.  Copies  of  the  EA  and 
additional  information  are  available  to 
interested  parties  by  contacting  Mr.  T. 
James  Walker.  Director,  Region  VI. 
Office  of  Job  Corps,  at  (214)  767-2567 
(this  is  not  a  toll  free  number). 

Dated  at  Washington,  DC,  this  23d  day  of 
February  1993. 

Peter  E.RcU, 

Director  of  Job  Corps. 

(FR  Doc  93-5393  Piled  3-a-03;  8:45  am] 
BaxMo  COOS  4eie-a»-M 


Pension  end  Welfare  Benefits 
Administrstion 

[Prohibited  Transection  Exemption  83-12; 
Exemption  Application  No.  D-SOST;  at  el.] 

Grant  of  Individual  Exemptions; 
Massachusetts  Mutual  Ufa  Insurance 
(MassMutual),  el  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendence  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contain^  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  efiective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transfaired  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings; 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 


beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 

the  participants  and  beneficiaries  of 

the  plans. 

Massachusetts  Mutual  Life  Insurance 
Company  (MassMutual)  Located  in 
Springfield,  MA 

(Prohibited  Transaction  Exemption  93-12; 
Exemption  Application  No.  D-90S7] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  of  the  Code,  shall  not  apply 
to  the  arrangement,  over  a  five  year 
period,  whereby  MassMutual’s  general 
account  (the  General  Accotmt)  urill 
extend  credit  to  unrelated  third  parties 
who  purchase  one  or  more  parcels  of 
real  property  (the  Properties)  from  the 
MassMutual  Real  Estate  Pooled  Separate 
Account,  SIA-R  (the  Separate  Accotmt), 
a  separate  account  maintained  by 
MassMutual  on  behalf  of  employee 
benefit  plans  (the  Plans):  provided  that 
the  following  conditions  are  satisfied: 

(A)  All  conditions  of  the  transactions 
are  no  less  favorable  to  the  Separate 
Account  than  those  which  the  Separate 
Account  could  obtain  in  arm’s-length 
transactions  not  involving  the  General 
Account: 

(B)  The  Separate  Account  receives  a 
purchase  price  for  each  Property  which 
is  not  less  than  the  fair  market  value  of 
that  Property  on  the  date  of  sale; 

(C)  The  transactions  do  not  involve 
sales  of  any  of  the  Properties  to  any 
parties  in  interest  with  respect  to  the 
Plans  participating  in  the  Separate 
Account; 

(D)  No  commissions,  fees,  or  expenses 
in  connection  with  the  transaction  are 
paid  to  MassMutual  or  any  of  its 
affiliates,  other  than  loan  origination 
fees  of  no  more  than  .25  percent  per 
transaction; 

(E)  The  General  Account  does  not 
charge  or  receive  interest  in  excess  of 
the  fair  market  rate  of  interest; 

(F)  The  interests  of  the  Separate 
Account  in  the  transactions  are 
represented  by  one  of  the  following 
fiduciaries  (the  Fiduciaries):  Joseph  J. 
Blake  Associates  of  Los  Angeles, 
California;  Realty  Advisory  Group  of 
Virginia  Beach,  Virginia:  Realty 
Consultants.  Ltd.  of  Chicago,  Illinois: 
Trahan  Partners  of  Houston,  Texas;  or 
American  Appraisal  Associates  of 
Boston,  Massachusetts; 

(G)  No  transaction  involving  General 
Account  financing  of  a  Property  sale 
shall  occur  until  ffie  appropriate 
Fiduciary  has  approve  the  transaction 
and  completed  a  written  report  relating 
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its  findings  with  respect  to  the 
transaction  (the  Report);  and 

(H)  The  Report  is  made  available  for 
inspection  by  any  duly  authorized 
representative  of  the  Departmmit,  the 
Internal  Revenue  Service,  md  any 
fiduciary  of  a  Plan  pcolicipating  in  the 
Separate  Account,  few  a  period  of  no  less 
than  six  years  horn  the  date  of  the 
transaction. 

For  a  more  complete  statement  of  the 
facts  and  represoitations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17, 1992  at  57  FR  60008. 

Temporary  Nature  of  the  Exemption 

This  exemption  will  expire  five  years 
from  the  date  on  which  it  is  published 
in  the  Federal  Register. 

Effective  Date:  This  exemption  is 
effective  as  of  May  7, 1992. 

Written  Conunents 

The  Department  received  one  written 
comment  and  no  requests  for  a  hearing. 
The  comment  was  submitted  by  the 
applicant,  MassMutual,  in  correction 
and  supplementation  of  the  summary  of 
facts  and  representations  in  the  Notice 
of  Proposed  Exemption,  as  follows: 

(I)  The  location  of  MassMutual  is 
Springfield.  Massachusetts. 

(2)  MassMutual  had  ovm-  $29.3  billion 
in  assets  as  of  December  31. 1991. 

(3)  Subsequent  to  the  filing  of  the 
exemption  application,  the  Separate 
Account  sold  one  of  the  Properties,  the 
Hycor  Biomedical  property,  in  a 
transaction  involving  General  Account 
financing,  under  circumstances  which 
MassMutual  represents  to  have  satisfied 
the  conditions  of  the  proposed 
exemption.  The  Notice  of  Proposed 
Exemption  did  not  include  a  proposed 
effective  date.  Accordingly,  the 
applicant  requests  that  the  exemption 
have  an  effective  date  of  May  7, 1992, 
the  date  of  the  consiunmation  of  the 
Hycor  Biomedical  sale  transaction. 

(4)  Subsequent  to  the  filing  of  the 
exemption  application,  two  other 
Properties,  the  Perimeter  Center  and 
Kennicott  Industrial,  were  sold  by  the 
Separate  Account  in  transactions  which 
did  not  involve  General  Account 
financing  and  MassMutual  requests  that 
such  transactions  be  excluded  horn  the 
scope  of  the  exemption. 

(5)  As  of  January  1, 1993.  following 
the  didmrs^ent  of  available  cash  to 
the  invested  Plans,  the  Separate 
Accotmt  had  total  assets  valued  at 
$29,006,405. 

(6)  Mas^utual  wishes  to  clarify  that 
the  General  Account  will  not 
necessarily  finance  the  sale  of  each 
Property.  However,  each  buyer  of  a 


Property  will  have  the  opportunity  to 
obtain  such  financing. 

(7)  MassMutual  fuller  represents  that 
in  the  event  any  of  the  nam^ 

Fiduciaries  is  unable  to  perform  an 
evaluation  of  the  designated  Property, 
MassMutual  may  substitute  a  qualified 
fiduciary  with  t^  prior  consent  of  the 
Department  After  ctmsideratian  of  the 
mtire  record,  the  Department  has 
determined  to  grant  the  examption,  with 
an  effective  date  of  May  7, 1992. 

For  Further  Infbrmaticm  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fiee  number.) 

Mintz,  Levin,  Cohn,  Ferris,  Glovsky  and 
Popeo,  P.C  Retirement  Program  Master 
Trust  (die  Trust)  Located  in  Boston. 
Massachusetts 

(Prohibited  Transaction  Exemption  93-13; 
Application  Nos.  D-9138  thremgh  D-91411 

Exemption 

The  restrictions  of  sections  406(a). 

406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fiom  the  application 
of  sectiem  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective 
December  5, 1991,  to  (1)  the  past 
extension  of  credit  (the  Loan)  to  the 
Trust  by  Mintz,  Levin,  Cohn,  Ferris, 
Glovsky  and  Popeo,  P.C,  the  sponsor  of 
employee  benefit  plans  participating  in 
the  Trust,  with  reject  to  the  Trust’s 
proportionate  interest  in  guaranteed 
investment  contract  number  CG 
01 28203 A  (the  GIC)  issued  by  Executive 
Life  Insurance  Company  of  California 
(Executive  Life);  and  (2)  the  potential 
repayment  of  the  Loan  (the  Repayments) 
by  the  Trust;  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  of  such  transactions  are 
no  less  favorable  to  the  Trust  than  those 
which  the  Trust  could  obtain  in  arm’s- 
length  transactions  with  an  unrelated 
party; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Trust; 

(C)  The  Repayments  shall  not  exceed 
the  principal  amount  of  the  Loan; 

(D)  The  Repayments  shall  not  exceed 
the  proceeds  actually  received  by  the 
Trust  from  Executive  Life  and  any  other 
responsible  pa3mrs  with  respect  to  the 
GIC  (the  GIC  Proceeds):  and 

(E)  Repayment  of  the  Lo«i  ^all  be 
waived  to  the  extent  that  the  principal 
amount  of  the  Loan  exceeds  the  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  fois 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  29. 1992  at  57  FR  61931. 


Effective  date:  This  exemption  is 
elective  as  of  December  5, 1991. 

For  Further  Informatian  Contact: 
Ronald  Willett  of  the  Department, 
telephcme  (202)  219-8881.  (This  is  not 
a  toll-fiee  number.) 

Ultrenix,  Inc.,  Employee  Defined 
Contribution  Profit  plan  (the 

Plan)  Located  in  Grand  Junction, 
Colorado 

[Prohibited  Transaction  Exemption  93-14; 
Exemption  Application  Na  D^ISS) 

Exemption 

The  restrictions  of  sections  406(a). 

406  (b)(1)  and  (bK2)  of  the  Act  and  the 
sanctions  resulting  from  the  appheatian 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  thren^  (E)  of 
the  Code,  shall  not  apply  to  the  sde  by 
the  Plan  of  its  interest  in  a  Guaranteed 
Income  Contract  (the  GIC)  of  Pacific 
Standard  Life  Insurance  Company  to 
Ultronix,  Inc.,  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied;  (1) 
The  sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  receives  no  less  than 
the  fair  market  value  of  the  GIC  at  the 
time  of  the  transaction:  (3)  the  Plan’s 
actuary,  Robert  W.  Jones,  Jr.,  acting  as 
independent  fiduciary  for  the  Plan,  has 
determined  that  the  sales  (uice  is  not 
less  than  the  current  fair  market  value 
of  the  GIC;  and  (4)  Mr.  Jones  has 
deter.iiined  that  the  transaction  is 
appropriate  for  the  Plan  and  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  29. 1992  at  57  FR  61930. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-fiee  number.) 

Albert  E.  Suter  Dmcted  IRA  Rollover 
Account  (the  HLA)  Located  in  St  Louis, 
Missouri 

[Prohibited  Transaction  Exemption  93-15; 
Exemption  Application  No.  D-92231 

Exen^tion 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  ^11  not  apply 
to  the  purduise  on  November  5, 1991  by 
the  IRA  of  emrtain  ^aresetf  Boatmen's 
Baneshares,  Inc.  common  stock  (the 
Stock)  from  Bradley  J.  Suter,  a 
disqualified  person  with  respect  to  the 
IRA,  provided  that  the  following 
conditions  were  met: 
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(a)  The  IRA  purchased  the  Stock  for 
cash  at  a  price  which  was  no  more  than 
the  fair  market  value  of  the  Stock  at  the 
time  of  the  transaction; 

(b)  The  IRA  paid  no  commissions  or 
other  expenses  in  connection  with  the 
transaction;  and 

(c)  The  assets  of  the  IRA  involved  in 
the  transaction  represented  less  than 
25%  of  the  total  assets  of  the  IRA  at  the 
time  of  the  transaction. 

EHective  Date:  The  effective  date  of 
this  exemption  is  November  5, 1991. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  19, 1993  at  58  FR  5032. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department  at  (202) 
219-8883.  (This  is  not  a  toll-free 
number.) 

Toledo  Roofers  Local  No.  134  Pension 
Plan  and  Trust;  Cement  Masons  Local 
No.  686/404  Pension  Plan  and  Trust; 
Millwrights,  Machinery  Erectors  &  Pile 
Drivers  Local  1393  Retirement  Plan  and 
Trust;  Sheet  Metal  Workers  Local  No.  6 
Pension  Plan  and  Trust;  Toledo 
Painters  and  Allied  Trades  Pension 
Plan  and  Trust;  Toledo  Plumbers  & 
Pipe&tters  Pension  Plan  and  Trust;  and 
Toledo  Plumbers  &  Pipefitters 
Retirement  Plan  and  *10181  (collectively, 
the  Plans)  Located  in  Toledo,  Ohio 

(Prohibited  Transaction  Exemption  93-16; 
Exemption  Application  Nos.  D-8502,  D- 
8588,  D-8589.  D-8591,  D-8592,  I>-8594  and 
D-85951 

Exemption 

The  restrictions  of  section  406(a)(1)(D) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(D)  of  the  Code,  shall  not 
apply  to  the  making  by  certain  banks  in 
the  northwestern  Ohio  area  (the  Banks) 
of  residential  mortgage  or  home 
construction  loans  (the  loans)  to 
individuals  who  are  participants  of  the 
Plans  and  parties  in  interest  with 
respect  to  such  Plans  (the  Participants) 
pursuant  to  an  arrangement  in  which 
the  Plans  will  purchase  certificates  of 
deposit  (CDs)  from  the  Banks,  provided 
that  the  following  conditions  are  met; 

(a)  The  Trust  Company  of  Toledo, 
N.A.  (the  Trust  Company),  an 
investment  manager  which  is 
independent  of  the  Banks,  the  Plans’ 
trustees,  and  their  affiliates,  acts  on 
behalf  of  the  Plans  for  the  assets 
involved  in  the  proposed  purchases  of 
CDs,  pursuant  to  the  terms  of  separate 
written  investment  management 
agreements  with  each  of  the  Plans,  to 


independently  determine  whether  each 
Plan  should  make  a  particular  CD 
purchase; 

(b)  Callister,  Duncan  &  Nebraska,  P.C. 
(CDN),  an  independent  fiduciary  for  the 
Plans,  determines  on  an  annual  basis 
that  the  relevant  Plan  fiduciaries  have 
discharged  their  fiduciary  duties  to  the 
Plans  in  accordance  with  the 
requirements  of  the  Act  with  respect  to 
any  decisions  made  by  the  Plans  to 
adopt,  implement,  or  continue 
participation  in  the  proposed 
arrangement  involving  the  purchase  of 
CDs  by  the  Plans  and  the  making  of  the 
Loans  by  the  Banks  to  the  Participants 
(the  Loin  Program),  and  suspends  a 
Plan’s  involvement  in  the  Loan  Program 
if  such  a  determination  cannot  be  made; 

(c)  Such  CD  purchases  by  a  Plan 
comply  with  the  conditions  of  section 
408(b)(4)  of  the  Act  in  instances  where 
the  Bank  is  a  fiduciary  or  other  party  in 
interest  with  respect  to  the  Plan  (see  29 
CFR  2550.408b-4); 

(d)  Each  CD  purchased  by  a  Plan  has 

a  maturity  not  to  exceed  36  months  from 
the  date  of  issuance,  and  pays  the 
maximum  rate  of  interest  provided  by 
the  Bank  for  CDs  of  the  same  size  and 
maturity  being  purchased  at  the  time  of 
the  transaction  by  any  customer  of  the 
Bank  who  is  not  eligible  to  participate 
in  the  Loan  Program; 

(e)  Each  CD  offered  to  the  Plans 
pursuant  to  this  exemption  is  sold  by 
the  Bank  in  transactions  with  unrelated 
parties  in  the  ordinary  course  of  its 
business  with  customers  other  than  the 
Plans; 

(f)  The  interest  rates  on  all  CDs 
purchased  by  the  Plans  under  the  Loan 
Program,  and  the  total  net  rate  of  return 
to  the  Plans  taking  into  consideration  all 
expenses  associated  with  the 
transaction,  are  at  least  comparable  to, 
or  better  than,  the  interest  rates  and  total 
net  rate  of  return  that  could  be  obtained 
by  the  Plans  on  other  fixed  income 
investments  of  similar  risk  and  term  at 
the  time  of  each  CD  purchase; 

(g)  Each  Bank  which  sells  CDs  to  the 
Plans  under  the  Loan  Program  is  a 
solvent  financial  institution,  as 
determined  by  the  Trust  Company  at 
least  annually  based  on  an  analysis  of 
all  relevant  information  involving  the 
Bank’s  financial  status; 

(h)  ’The  CDs  purchased  by  a  Plan  from 
any  one  Bank  participating  in  the  Loan 
Program  do  not  exceed  4.99%  of  the  fair 
market  value  of  the  Plan’s  total  assets  at 
the  time  of  the  transaction; 

(i)  The  CDs  purchased  by  a  Plan  from 
all  of  the  Banks  participating  in  the 
Loan  Program  do  not  exceed  8.49%  of 
the  fair  market  value  of  the  Plan’s  total 
assets  at  the  time  of  the  transaction; 


(j)  No  Plan  trustee,  or  other  Pltm 
fiduciary,  who  may  be  involved  in  any 
decision  regarding  a  Plan’s  participation 
in  the  Loan  Program,  received  a  Loan 
under  the  Loan  Program; 

(k)  As  of  October  5, 1992,  a  Plan 
trustee  involved  in  decisions  regarding 
the  Loan  Program,  or  an  entity  in  which 
such  Plan  trustee  has  a  50%  or  more 
ownership  interest,  may  not  engage  in 
any  additional  personal  or  business 
transactions  with  a  Bank  during  a  Plan’s 
participation  in  the  Loan  Program  with 
such  Bank,  as  attested  to  in  each 
instance  by  appropriate  Bank  officials 
on  an  annual  basis  and  monitored  by 
CDN  as  the  Plan’s  independent 
fiduciary; 

(l)  The  investment  of  the  Plans’  assets 
by  the  Trust  Company  in  CDs  of  a  Bank 
which  participates  in  the  Loan  Program 
is  not  part  of  an  agreement,  arrangement 
or  understanding  designed  to  benefit  the 
Trust  Company;  and 

(m)  In  the  event  any  Participant 
defaults  on  a  Loan  from  a  Bank,  the 
Bank  has  no  claim  against,  or  recourse 
to,  the  CDs  or  any  other  assets  of  the 
Plans. 

Temporary  Nature  of  Exemption 

The  exemption  will  be  effective  only 
for  those  Loans  made  by  the  Banks  to 
the  Participants  pursuant  to  the  Loan 
Program  within  five  years  of  the  date  on 
which  this  exemption  is  published  in 
the  Federal  Register.  However,  the 
applicant  may,  if  desired,  apply  for  an 
extension  of  ^e  exemption  at  the  end  of 
the  five-year  period.  The  application  for 
extension  should  describe:  (i)  Whether 
and  how  compliance  with  the 
exemption  has  been  achieved;  (ii)  the 
number  of  transactions  engaged  in 
under  the  exemption;  and  (iii)  the 
particular  decisions  made  by  the  Plans’ 
fiduciaries  regarding  the  Loan  Program. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  October  5, 1992  at  57  FR 
45828. 

Notice  to  Interested  Persons 

The  applicant  represents  that  it  was 
unable  to  notify  interested  persons 
within  the  time  period  specified  in  the 
Notice.  However,  copies  of  the  Notice 
were  mailed  by  first  class  mail  to  all  the 
local  unions  and  contributing  employers 
for  the  Plans  by  November  11, 1992.  In 
addition,  the  Notice  was  published  in 
the  November  13, 1992  issue  of  The 
Voice  of  the  Building  Trades,  the  official 
newspaper  of  all  the  local  imions 
affiliated  with  the  Northwestern  Ohio 
Building  and  Construction  Trades 
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Council  (the  Council)  and  its 
constituent  local  unions.  The  Voice  of 
the  Building  Trades  is  mailed  to  the 
homes  of  all  memben  of  all 
organizations  affiliated  with  the  Council 
and  is  made  available  at  all  union 
offices  and  halls,  employer  association 
offices,  etc.  The  applicant  states  that  all 
participants  in  the  Plans  received  the 
Notice  throu^  the  official  newspaper 
by  NovMuber  30, 1992.  Interested 
persons  were  advised  that  they  had 
until  January  4, 1993  to  comment  on  the 
Notice.  The  Department  did  not  receive 
any  written  comments  from  such 
interested  persons. 

Written  Comments 

The  applicant’s  representative 
submitted  two  written  comments 
regarding  condition  (k)  of  the  Notica 
Condition  (k)  requires,  in  pertinent  part, 
that  as  of  October  5, 1992,  the  date  of 
the  publication  of  the  Notice,  a  Plan 
trustee  involved  in  decisions  regarding 
the  Loan  Program  (and  certain  entities 
owned  by  the  trustee)  may  not  engage  in 
any  additional  personal  or  business 
transactions  with  a  Bank  during  a  Plan’s 
participation  in  the  Loan  Program  with 
such  Bank. 

By  letter  dated  November  24.  1992, 
the  applicant  proposed  that  the 
Department  consider  a  modification  to 
condition  (k)  in  order  to  allow  a  Plan 
trustee  to  engage  in  or  continue  personal 
or  business  transactions  wiffi  a  Bank 
that  has  offered  a  proposal  to  see  a  CD 
to  the  Plan.  The  modific^ion  proposed 
by  the  applicant  would  allow  personal 
or  business  transactions  between  a  Plan 
trustee  and  a  Bank  provided  the  Plan 
trustee  would:  “»  *  *  make  full 
disclosure  of  the  business  relationship 
*  *  *  prior  to  the  action  being  taken; 
recuse  himself  from  the  discussion  and 
vote  on  the  matter;  not  vote  on  the 
purchase;  and  not  use  the  autliority, 
control  or  responsibility  the  possessed 
as  a  trustee  to  affect  the  issue  in  any 
w^.” 

The  Department  notes  that  condition 
(a)  of  the  Notice  requires  that  the  Trust 
Cximpany  of  Toledo,  N.A.,  an 
investment  manager  which  is 
independent  of  the  Banks  involved  and 
the  Plan  trustees  and  their  affiliates,  act 
on  behalf  of  the  Plans  for  the  assets 
involved  in  the  proposed  purchase  of 
CDs  to  independently  determine 
whether  sa^  Flan  should  make  a 
particular  CD  purchase. 

This  understanding  of  the  role  of  the 
Trust  Company  imder  the  exemption  is 
echoed  in  representations  of  the 
applicant  summarized  in  the  Notice. 
Paragraph  6  of  the  Notice  states  that  the 
Trust  Company,  as  the  Plan's 
investment  manager  for  the  proposed 


CD  purchaees,  will  determine  whether 
each  Plan  should  make  a  particular  CD 
purchase  from  any  of  the  Banks.  In  the 
Department’s  view,  the  appficanf  s 
proposed  modification  is  based  upon  a 
presumption  that  the  Plan  trustees 
would  be  directly  invedved  in  dedsioos 
regarding  the  purchase  of  a  particular 
CD  from  a  particular  Bank.  However,  it 
has  not  been  suggested,  othwwisa.  iu 
the  applicant's  comment  that  the  role  of 
the  Trust  Company  should  be  changed 
from  that  described  in  the  a{^Iicatiou. 

As  a  result,  the  Department  believes  that 
the  proposed  modification  is 
inconsistent  with  the  prior 
representations  of  the  applicant  and  the 
Notice  is  proposed  and  is  therefore 
rejected. 

By  letter  dated  January  5, 1993,  the 
applicant  requested  au  expression  of 
confirmation  by  the  Department  of  its 
interpretation  of  the  language  of 
condition  (kj.  hi  that  letter  the  applicant 
stated  that  “*  *  *  it  is  our  opinion  that 
if  the  Plan  trustees  designate  the  Trust 
Company  of  Toledo  (or  another 
qualified  entity)  as  independent 
investment  manager  and  the 
independent  investment  manager  makes 
all  of  the  decisions  regarding 
participation  in  the  Program  and  the 
purchase  of  a  CD  or  CDs  from  a  Bank, 
then  the  Plan  Trustee  has  not  been 
involved  in  decisions  regarding  the 
Loan  Ffrogram  and  is  not  bound  by 
[condition]  k.” 

The  Department  disagrees  with  the 
applicant’s  interpretation  of  condition 
(k)  of  the  Notice.  The  duty  of  the  Trust 
Company  as  described  in  the  Notice  is 
to  act  only  as  a  CD  investment  manager 
within  the  guidelines  set  by  the  Plan 
trustees  for  the  fixed  income  investment 
portfolio  of  the  Plans.  The  Trust 
Company  is  not  authorized  to  invest 
assets  of  the  Plans  other  than  in  CDs.  In 
this  regard,  as  described  in  paragraph  6 
of  the  Notice,  among  their  duties  with 
respect  to  the  Loan  Program,  the  Plan 
trustees  will  allocate  a  certain 
percentage  of  the  Plan’s  assets  to  the 
Trust  Company  for  CD  investment;  mil 
monitor  the  Trust  Company’s  purchases 
of  CDs  to  ensure  that  such  purchases  are 
consistmt  with  the  Plan  trustees’  asset 
allocation  and  investment  policy 
guidelines;  will  monitor  the 
performance  of  the  Trust  Company;  will 
determine  whether  fixed  income 
investments  of  comparable  risk  and 
term  other  than  CDs  become  attractive 
for  tlie  Plan;  and  will  infract  the  Trust 
Company  to  return  the  net  proceeds  of 
the  Plan’s  redemptioa  of  the  CDs  to  the 
Plan  tnistees  who  will  reallocate  the 
assets  involved  to  other  fixed  income 
investments  managed  by  other 
investmei^  managers.  It  has  not  been 


suggested  in  the  applicant’s  comment 
that  the  Trust  Comply  will  assume 
these  duties  of  the  Plan  trustees  or  ffiat 
it  become  investment  manager  for  assets 
other  than  the  CDs.  Accord^Iy,  it  is 
the  beUel  of  the  Department  ^t  the 
duties  of  the  Plan  trustees  as 
represented  by  the  appbcazii  involve  the 
trustees  in  decisions  w^  respect  to  the 
Plans’  participation  in  the  Low 
Program. 

As  stated  in  paragraph  4  of  the  Notice, 
condition  (k)  is  desiwed  to  assure  that 
the  Plan  trustees  and  certain  related 
entities  will  not  derive  any  financial 
benefit,  such  as  banking  services  at  a 
reduced  cost  or  business  or  personal 
loans  under  more  fevorable  ctmditions 
than  available  to  other  customers  of  the 
Banks,  as  a  result  of  a  Plan’s 
participation  in  the  Loan  Program. 
Therefore,  for  a  Plan  trustee  to  engage  in 
or  continue  personal  or  business 
transactions  with  a  Bank  involved  in  the 
Loan  Ffrogram,  condition  (k)  requires 
that  a  Plan  trustee  must  either.  (1) 
Remove  himself  from  any 
considerations  or  decisions  made  by  the 
Plan’s  trustees  regarding  the  Plan’s 
participation  in  the  Loan  Ifrogram  while 
the  Bank  is  involved;  or  (ii)  not  engage 
in  any  additionaUransactions  with  the 
Bank  during  the  Plan’s  participation  in 
the  Loan  Program  with  such  Bank. 

Therefore,  the  Department  has 
determined  upon  review  of  the  entire 
record  to  grant  the  exemption  as 
proposed. 

For  Fxirthfflr  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219^883,  (This  is  not 
a  toll-free  number.) 

Ophthalmic  Associates.  P.A, 
Employees’  Money  Purchase  Pension 
Plan  (the  Ophthalmic  Money  Purchase 
Plan)  Located  in  Lansdale,  PA 

(Prohdiited  Transaction  Exemption  93-17; 
Application  No.  D-92051 

Exemption 

The  restrictions  of  sections  406(a}, 

406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (£3  shall 
not  apply  to  the  proposed  sale  by  the 
Ophthalmic  Money  Purchase  Plw  to 
T)S  Realty,  a  party  in  interest,  for  the 
total  cash  consideration  of  $552,500,  of 
a  fee  simple  interest  in  one  of  two  office 
condominiums  (the  Condominium 
Interest)  that  will  be  partitioned  from 
certain  improved  real  property, 
provided  (1)  the  sale  is  a  one-time 
transaction  for  cash,  (2)  the  Ophthalmic 
Money  Purchase  Plan  is  not  required  to 
pay  any  real  estate  fees  or  commissions 
in  connection  therewith,  (3)  the  fair 
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market  value  of  the  Condominium 
Interest  is  determined  by  a  qualified, 
independent  appraiser;  and  (4)  the 
designated  independent  fiduciary 
approves  of  the  subject  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  in  the 
Federal  Register  on  January  19, 1993  at 
58  FR  5030. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202J  219-8881.  (This  is  not 
a  toll-fi^  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(ij  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
8  fiduciary  or  other  party  in  interest  or 
disqualified  person  horn  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  afiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  4th  day  of 
March  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doa  93-5395  Filed  3-8-93;  8:45  am) 
BILLING  CODE  4610-2a-M 


[Application  No.  D-9239,  at  al.] 

Proposed  Exemptions;  Nomura 
Securities  Intemationai,  Inc. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 
SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 

The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  address^  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Feder^  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 


interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10. 1990).' 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Depeulment  for  a  complete 
statement  of  the  facts  and 
representations. 

Nomura  Securities  International,  Inc.  , 
(Nomura) 

Located  in  New  York,  New  York 

[Application  No.  D-9239) 

Proposed  Exemption 
I.  Transactions 

A.  Effective  October  27, 1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  or  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  imderwriter  and 
an  employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LA.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  LA.  does  not  provide  an 
exemption  fi'om  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acqiiisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
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by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.^ 

B.  Effective  October  27, 1992,  the 
restrictions  of  sections  406(b)(1)  and 
406(h)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (h)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  of  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(1)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan’s  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 


'  Section  I.A.  provides  no  relief  from  sections 
406(aKl)(E),  406(aK2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii]  and 
regulation  29  CFR  2S10.3-21(c). 

^  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Efiective  October  27, 1992,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  cvried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  ancTservicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.* 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  C^e  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
imless  such  fee  constitutes  a  “qualified 
administrative  fee”  as  defined  in  section 

m.s. 

D.  Effective  October  27, 1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
tbe  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan’s  ownership  of 
certificates. 


1  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  tbe 
same  information  that  would  be  disclosed  in  a 
prospectiu  if  the  offering  of  the  certiHcates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department’s  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


II.  funeral  Conditions 

A.  The  relief  provided  imder  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm’s-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor’s 
Corporation  (S&P’s),  Moody’s  Investors 
Service,  Inc.  (Moody’s),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service, 

Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
tbe  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer’s  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer’s 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates,  is  an  “accredited  investor’’ 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  wiffi  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  ^  denied  the  relief 
provided  under  Part  I,  if  the  provision 
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of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquiutkm  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
represMitation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  srich  conditicm,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  efiect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser’s  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compUance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  vrritten  represMitation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 

A.  “Certificate”  means: 

(1)  A  certificate- 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass¬ 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument- 

fa)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  ^ove  for  which  Nomura  or  any 
of  its  affiliates  is  either  (i)  the  sole  ■ 
underwriter  or  the  manager  or  co¬ 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  “certificates  representing 
an  interest  in  a  trust”  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  “Trust”  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Seemed  credit  instruments  that 
bear  interest  or  are  purdiased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 


secured  by  leases,  as  defined  in  section 

in.T); 

(c)  Obligations  that  beer  interest  or  are 
puf^ased  at  a  discount  and  which  are 
sectired  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  v^cle 
leases  (as  defined  in  section  in.U); 

(e)  “Guaranteed  governmental 
mortgage  pool  certificates,”  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivid^  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secur^  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
tlrird-party  guarantees,  contracts  of 
suretyship  and  other  credit  suppmrt 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  “trust”  does  not  include  any 
investment  pool  unless: 

(i)  The  investment  pool  consists  only 
of  assets  of  the  type  which  have  been 
included  in  other  investment  pools, 

(ii)  Certificates  evidencing  interests  in 
such  other  investment  pools  have  been 
rated  in  one  of  the  three  highest  generic 
rating  categories  by  S&P’s,  Moody's  D  & 
P,  or  Fitch  for  at  least  one  year  prior  to 
the  plan’s  acquisition  of  certificates 
pursuant  to  this  exemption,  and 

(iii)  Certificates  eviaencing  interest  in 
such  other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan’s 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  “Unoerwriter”  means: 

(1)  Nomura; 

(2)  Any  person  directly  or  indirectly, 
through  one  of  more  intermediaries, 
controlling,  controlled  by  ox  under 
common  control  with  Nomura;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Nomura  or  a  person  described  in  (2)  is 

a  manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor”  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 


E.  “Master  Servicer”  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  throu^ 
subserviows,  the  assets  of  the  trust. 

F.  “Subservicer”  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  “Servicer”  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subserview. 

H.  “Trustee”  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  d^t 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  “Insurer”  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  “Obligor”  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
“obligor”  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease  - 
securing  an  obligation  included  in  the 
trust. 

K.  “Excluded  Plan”  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  “plan  sponsor” 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  “Restricted  Group”  with  respect  to 
a  class  of  certificates  means; 

(1)  Each  underwriter, 

(2)  Each  insurer; 

(3)  The  sponsor: 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  insurance  of  certificates  by  the 
trust:  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  “Affiliate”  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
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common  control  with  such  other 
person;- 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  “Control”  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent”  of 
another  person  only  if; 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  '^Sale”  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  man  they  would  be  in  an 
arm’s  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  “Forward  delivery  commitment” 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  he 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  p^y  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  “Reasonable  compensation”  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  “Qualified  Administrative  Fee” 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing^in  respect  of  the  obligations; 

(2)  The  servicer  may  not  diarge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 


(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  “Qualified  Equipment  Note 
Secured  By  A  Lease”  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  seciired  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respe^  to  which  the  trust’s 
seouity  interest  in  the  equipment  is  at 
least  as  protective  of  the  ri^ts  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  “Qualified  Motor  Vehicle  Lease” 
means  a  lease  of  a  motor  vehicle  where: 

(a)  'The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust’s  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust’s  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement”  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
“Pooling  and  Servicing  Agreement”  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after 
October  27, 1992. 

Summary  of  Facts  and  Representations 

1.  Nomura  is  incorporated  in  the  State 
of  New  York,  and  is  a  direct  wholly- 
owned  subsidiary  of  Nomura  Holding 
America  Inc.  Nomura  Holding  America 
Inc.  is  a  direct  wholly-owned  subsidiary 
of  the  Nomura  Securities  Company, 

Ltd.,  a  Japanese  corporation.  Nomura  is 
an  international  financial  services 
company  involved  in  securities  and 
commodities  brokerage,  investment 
banking,  and  investment  advisory 
services.  Nomura  also  is  a  broker-dealer 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934.  The 
applicant  represents  that  Nomvu-a  has 
extensive  experience  in  underwriting 
and  trading  mortgage-backed  and  asset- 
backed  securities. 

Trust  Assets 

2.  Nomura  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 


interests  in  the  following  categories  of 
trusts: 

(1)  Single  and  multi-family  residential 
or  commercial  mortgage  investment 
trusts;  * 

(2)  Motor  vehicle  receivable 
investment  trusts; 

(3)  Consumer  or  commercial 
receivables  investment  trusts;  and 

(4)  Guaranteed  governmental 
mortgage  pool  certificate  investment 
trusts.® 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  grovmd  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.® 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  'The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated  by  a  sponsor 

*  The  Department  notes  that  PTE  S3-1  |4a  FR  895, 
lanuary  7, 1983),  a  class  exemption  for  mortgage 
pool  investment  trusts,  would  generally  apply  to 
trusts  containing  single-family  residwtial 
mortgages,  provided  that  the  applicaUe  conditions 
of  PTE  83-1  are  met  Nomura  requests  relief  for 
single-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure.  However,  Nomura 
has  stated  that  it  may  still  avail  itsetf  of  the 
exemptive  relief  provided  by  PTE  83-1. 

*  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC)',  or  the  Federal 
Nation^  Mortgage  Ass<Kiation  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plw  assets  (29  OH  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  govenunental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not, 
solely  by  reason  of  the  plan’s  holdiirg  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 

*  Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities,  Inc.  (55  FR  23147,  )une  6, 1990 
at  23150). 
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or  servicer  of  the  trust,  an  affiliate  of  the 
sponsor  or  servicer,  or  by  an  unrelated 
lender  and  subsequently  acquired  by  the 
trust  sponsor  or  servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
Nomura,  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificates  made  to  date  and 
all  of  the  public  offerings  of  certificates 
presently  contemplated  have  been  or  are 
to  be  underwritten  on  a  firm 
commitment  basis.  In  addition,  Nomura 
has  privately  placed  certificates  on  both 
a  firm  commitment  and  an  agency  basis. 
Nomura  may  also  act  as  the  lead 
underwriter  for  a  syndicate  of  securities 
underwriters. 

Certificateholders  are  entitled  to 
receive  monthly,  quarterly  or  semi¬ 
annually  installments  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-aiuiual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer’s  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account’s  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  accoimt  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer’s  assets 
during  the  month  prior  to  deposit.  In  no 
event  will  the  period  of  timeoetween 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  exceed  45  days.  Furthermore,  in 
those  cases  where  distributions  are 
made  semi-annually,  the  servicer  will 
furnish  a  report  on  the  operation  of  the 
trust  to  the  trustee  on  a  monthly  basis. 
At  or  about  the  time  this  report  is 
deli\  ered  to  the  trustee,  it  will  be  made 
available  to  certificateholdws  and 
delivered  to  or  made  available  to  each 


rating  agency  that  has  rated  the 
certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  Nomura  requests 
exemptive  relief  for  two  types  of  multi¬ 
class  certificates;  ’’Strip”  certificates 
and  “fast-pay/slow-pay”  certificates. 
Strip  certificates  are  a  type  of  security 
in  which  the  stream  of  interest 
payments  on  receivables  is  split  from 
the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
dispropcntionate  payments  of  principal 
and  interest.' 

"Fast-pay/slow-pay”  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  paymmit  schedules.  In  certain 
transactions  of  this  type,  interest  and/or 
principal  payments  received  on  the 
underlying  receivables  are  distributed 
first  to  the  class  of  certificates  having 
the  earliest  stated  maturity  of  principal, 
and/or  earlier  payment  schedule,  and 
only  when  that  class  of  certificates  have 
been  paid  in  full  (or  has  received  a 
specified  amount)  will  distributions  be 
made  with  respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  will 
proceed  in  like  manner  until  all  the 
certificateholders  have  been  paid  in  full. 
The  only  difference  between  this  multi¬ 
class  pass-through  arrangement  and  a 
single-class  pass-through  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  imderlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis.* 


^  It  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  (he  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  tax^>le  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(lKB)  of  the  Act  would 
require  plan  fiduciaries  to  caoeMly  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  pursuant  to  this 
exemption. 

*  If  a  trust  issues  subordinated  certificates, 
holders  of  sudi  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificM^olders.  The  Department 


6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor’s 
discretion  and  the  servicw^'s  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates.  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities: 

(i)  A  special-purpose  corporation 
unaffiliated  wiUi  the  servicer, 

(ii)  A  special-purpose  or  other 
corporation  affiliate  with  the  servicer, 
or 

(iii)  The  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor’s  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 


notes  that  the  exemption  does  not  provide  relief  for 
plan  investment  in  such  subordinated  certificates. 


13103 


Federal  Roister  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Notices 


instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Nomura,  the  trust  sponsor  or  the 
servicer.  Nomura  represents  that  the 
trustee  will  be  a  substantial  financial 
institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services, 
which  will  be  paid  by  the  servicer, 
sponsor  or  the  trust  as  specified  in  the 
pooling  and  servicing  agreement.  The 
method  of  compensating  the  trustee 
which  is  specified  in  the  pooling  and 
servicing  agreement  will  be  disclosed  in 
the  prospectus  or  private  placement 
memorandum  relating  to  the  offering  of 
the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer’s 
functions  typically  involve,  among  other 
things,  notifying  Imrrowers  of  amoimts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
difierent  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  “subserviced”  by  their  respective 
originators  and  for  a  single  entity  to 
“master  service”  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor’s 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  horn  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  Nomura.  In  other 
cases,  however,  affiliates  of  Normura 
may  originate  or  service  receivables 
included  in  a  trust,  or  may  sponsor  a 
trust. 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust,  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market, 
either  directly  fitun  the  originator  or 
from  another  secondary  ma^et 
participant.  The  price  the  sponscv  pays 
for  a  receivable  is  detennined  by 
competitive  market  forces,  taking  into 
account  payment  terms,  interest  rate. 


quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  sixdi 
certificates.  If  the  sponsor  receives 
certificates  firom  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
imderwriters.  In  some  transactions,  the 
sponsor  or  an  affiliate  may  retain  a 
portion  of  the  certificates  for  its  own 
account.  In  addition,  in  some 
transactions  the  originator  may  sell 
receivables  to  a  trust  for  cash.  At  the 
time  of  the  sale,  the  trustee  would  sell 
certificates  to  the  public  or  to 
underwriters  and  use  the  cash  proceeds 
of  the  sale  to  pay  the  originator  for 
receivables  sold  to  the  trust.  The 
transfer  of  the  receivables  to  the  trust  by 
the  sponsor,  the  sale  of  certificates  to 
investors,  and  the  receipt  of  the  cash 
proceeds  by  the  sponsor  generally  take 
place  simultaneously. 

12.  'The  price  of  the  certificates,  both 
in  the  initial  ofiering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  horn  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payments. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.”  'This  rate  is 
generally  determine  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  ’The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discoimt 
augments  the  stated  pass-throiigh  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor,  and  receive 
fees  for  acting  in  that  capacity)  will 
retain  the  difference  between  payments 
received  on  the  receivables  in  the  trust 
and  payments  payable  (at  the  pass¬ 
through  rate)  to  certificateholders, 
except  that  in  some  cases  a  portion  of 
the  payments  on  receivables  may  be 


*T)m  pas*-Uuough  rate  on  carUficalM 
repraMnting  intstesU  in  trusts  holding  Imsm  is 
doterminad  by  braaking  down  laase  paymants  into 
‘’principal"  a^  "intarast"  coaiponants  basad  on  an 
implicit  intarast  mie. 


paid  to  a  third  party,  such  as  a  fee  paid 
to  a  provider  of  credit  support  or 
deposited  into  a  reserve  ^d.  Any 
funds  on  deposit  in  a  reserve  fund  after 
the  certificateholders  (and  the  credit 
enhancement  provider,  if  any)  have 
been  paid  in  full  are  generally  paid  to 
the  sponsor  or  the  servicer,  llie  servicer 
may  receive  additional  compensation  by 
having  the  use  of  the  amounts  paid  on 
the  receivables  between  the  time  they 
are  received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (whidi  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  'The  servicer  will  be 
required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
induding,  in  some  cases,  the  trustee’s 
fee,  out  of  its  servidng  compensation. 

'The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  'This  “credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  establish^. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories: 

(a)  Prepayment  fees; 

(b)  Late  payment  and  payment 
extension  fees  and  fees  related  to  the 
modification  of  the  terms  of  an 
obligation  as  permitted  by  the 
provisions  of  the  pooling  and  servicing 
agreement  (including  the  partial  release 
of  collateral  to  the  extent  provided 
therein);  and 

(c)  Fees  and  charges  associated  with 
foreclosure  or  repossession,  or  othn 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  ca  referred  to  in  the 
pK>oling  and  servicing  agreement  and 
descried  in  reasonable  detail  in  the 
prospectus  or  private  placraoent 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass¬ 
through  payments  to  the  trust  are  due. 

In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  ffcnn  the 
use  of  the  funds  between  the  date  of 
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payment  on  a  receivable  and  the  ]}ass- 
through  date.  Commingled  payments 
may  not  be  protected  ^m  ue  creditors 
of  the  servicer  in  the  event  of  the 
servicer’s  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer’s  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  horn  which  the  trustee  makes 
payments  to  certificateholders. 

16.  Nomura  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  securities  underwriting, 
this  fee  would  normally  consist  of  the 
difference  between  what  Nomura 
receives  for  the  certificates  that  it 
distributes  and  what  it  pays  the  sponsor 
for  those  certificates.  In  some  public 
ofierings,  however,  Nomura  may  sell 
certificates  on  an  agency  basis  in  a  best 
efiorts  imderwriting.  In  those  cases, 
Nomura  would  receive  an  agency 
commission  paid  by  the  sponsor  plus 
reimbursement  for  out-of-pocket 
expenses.  In  a  private  placement,  the  fee 
normally  takes  the  form  of  an  agency 
commission  paid  by  the  sponsor. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  S  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to; 
(1)  The  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  the  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market  value 
of  the  certificates  in  the  case  of  a  trust 
that  is  not  a  REMIC. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P’s,  Moody’s,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  the  creation  of  a  class  of 
certificates  with  subordinated  cash 


flow)  will  be  obtained  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating. 
The  amount  of  this  credit  support  is  set 
by  the  rating  agencies  at  a  level  that  is 
a  multiple  of  the  worst  historical  net 
credit  loss  experience  for  the  type  of 
obligations  included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  itself)  or,  (c)  in  ffie  case  of  a  trust  that 
issues  subordinated  certificates,  fiem 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism.  In  some 
cases,  however,  the  master  servicer  may 
not  be  obligated  to  advance  funds  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  However,  a  master  servicer 
typically  can  recover  advances  either 
from  the  provider  of  credit  support  or 
from  future  payments  on  the  affected 
assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders’  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust,  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 


fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
securiw  for  the  obligation; 

(b)  Tne  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer’s 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer’s 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or.  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer’s  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer’s  reports  conform  to  the 
master  servicer’s  internal  accoimting 
records.  The  results  of  the  independent 
accountants’  review  are  delivered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor” 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount. 
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subject  to  reduction  cmly  for  actual 
draws.  From  the  time  that  the  floor 
amount  is  effective  until  the  end  of  the 
life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary’s  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  n.aterial  legal  aspects; 

(e)  A  description  m  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller’s  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee’s  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
pa)rments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  defaxilt  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee’s  and  the 
investors’  remedies  incident  thereto; 


ownership  and  disposition  of  the  pass* 
through  securitias  by  a  typical  investor; 

(i)  A  description  of  the  underwriters’ 
plan  for  distrumting  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  axMl 
nature  of  the  seomdary  market,  if  any. 
for  the  certificates. 

21.  Reports  indicating  file  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
tmderlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Safeties  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-^  and 
Annual  Reports  on  Form  lO-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annxial 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exdiange  Commission’s  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  peric^c  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  unda  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders.  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typic^ly  contain  information 
regarding  the  trust’s  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 


A  description  of  the  credit  support;  agencies  that  have  rated  the  trust’s 
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receive  a  statement  prepared  by  the 
trustee  summarizing  infcmnatian 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  infonnation 
regarding  the  trust  and  its  assets, 
including  xinderlying  receivables  Such 
statement  will  typicsdiy  (xmtain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Secondary  Market  Transactions 

24.  It  is  Nomiua’s  normal  policy  to 
attempt  to  make  a  market  for  secnurities 
for  which  it  is  lead  or  co-managing 
underwriter,  and  it  is  Nomura’s 
intention  to  attempt  to  make  a  market 
for  any  certificates  for  which  Nomura  is 
lead  or  co-managing  underwriter. 

Retroactive  Relief 

25.  Nomura  represents  that  it  has 
engaged  in  transactions  related  to 
mortgage-backed  and  asset-bad;ed 
securities  based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  it  is  possible  that  some 
transactions  may  have  occurred  that 
would  be  prohibited.  For  example, 
because  many  certificates  are  held  in 
street  or  nominee  name,  it  is  not  always 
possible  to  identify  whether  the 
percentage  interest  of  plans  in  a  trust  is 
or  is  not  “significant”  for  purposes  of 
the  Department’s  regulation  relating  to 
the  definition  of  plm  assets  (29  CFR 
2510.3-101  (f)).  lliese  problems  are 
compormded  as  transactions  occur  in 
the  secondary  market.  In  addition,  writh 
respect  to  the  “publicly-offered 
security”  exception  contained  in  that 
regulation  (29  CFR  2510.3-101(b}),  it  is 
difficult  to  determine  whether  each 
purchaser  of  a  certificate  is  independent 
of  all  other  purchasers. 

Therefore,  Nomura  requests  relief 
retroactive  for  transactions  which  have 
occurred  on  or  after  October  27, 1992, 
the  date  Nomura  originally  filed  its 
exemption  application  with  the 
Department. 

Summary 

26.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  followine: 

(a)  The  trusts  contain  "fixed  pools^’  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed: 

(b)  Certificates  in  which  pkms  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  SAP’s, 
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Moody’s  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  Nomura 
seelu  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan’s  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Nomura  has  made,  and  anticipates 
that  it  will  continue  to  make,  a 
secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

I.  Difierences  between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  FR  7520,  January  23, 1981],  Class 
Exemption  for  Certeun  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7, 1983]. 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  seciired  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
from  section  406(b)(1)  and  (b)(2)  of  the 
Act  for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquit  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  406(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 


mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
secxiring  sudh  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defavdts  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  leirgest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects: 

(1)  'Hie  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief: 

(2)  ’The  proposed  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single¬ 
family  residential  mortgages; 

(3)  Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P’s,  Moody’s,  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and 

(4)  The  proposed  exemption  provides 
more  limited  section  406(b)  and  section 
407  relief  for  sales  transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&P’s,* 

Moody’s,  D&P  or  Fitch,  the  Department 
has  decided  to  condition  exemptive 
relief  upon  the  certificates  having 
attained  a  rating  in  one  of  the  three 
highest  generic  rating  categories  from 
S&P’s,  Moody’s,  D&P  or  Fitch,  The 
Department  believes  that  the  rating 
condition  will  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  'The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.*® 


'"In  referring  to  different  "types”  of  asset-backed 
securities,  the  Department  means  certificates 


III.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

Nomura  represents  that  in  some  cases 
a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre¬ 
existing  party  in  interest  with  respect  to 
an  investing  plan.'^  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 
the  Act.^^  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  Nomura  represents  that 
a  trust  sponsor,  servicer,  trustee, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan. 
Nomura  represents  that  the  exercise  of 
fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 
and  in  some  cases  section  406(b)(2),  of 
the  Act. 

Moreover,  Nomura  represents  that  to 
the  extent  there  is  a  plan  asset  “look 
through"  to  the  imderlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
undf^  receivables  contained  in  a  trust 
may  be  prohibited  by  section  406(a)  and 
407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 


representing  interests  in  trusts  containing  different 
"types”  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's.  D&P,  Fitch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  a  trust  must  have  been  "seasoned” 

(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

' '  In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  Nomura  or  any  of  its  affiliates  is 
either  (a)  the  sole  underwriter  or  manager  or 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agent. 

"  The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  Nomura,  sales  to  plans  by 
the  sponsor  may  be  exempt  under  PTE  75-1,  Part 
n  (relating  to  purchases  and  sales  of  securities  by 
broker-d^ers  and  their  affiliates),  if  Nomura  is  not 
a  fiduciary  with  respect  to  plan  assets  to  be  invested 
in  certificates. 
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determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Junaluska  Animal  Hospital,  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Waynesville,  North  Carolina 

[Application  No.  D-90921 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  fi-om  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  of  a  parcel  of  unimproved  real 
property  (the  Property)  by  the  Plan  to  a 
Veterinary  Partnership  (the 
Partnership),  a  party  hi  interest  with 
respect  to  the  Plan;  provided  the 
following  conditions  are  satisfied: 

(a)  The  proposed  sale  will  be  a  one¬ 
time  cash  transaction; 

(b)  The  price  paid  to  the  Plan  will  be 
the  greater  of:  (1)  $18,500,  which  was 
the  fair  market  value  of  tlie  Property  as 
of  February  7, 1992  as  established  %  an 
independent  qualified  appraiser;  or  (2) 
the  fair  market  value  at  Ae  time  of  the 
sale  as  determined  by  an  independent 
qualified  appraiser; 

(c)  The  Plan  will  pay  no  expenses 
associated  with  the  sale;  and 

(d)  The  terms  of  the  sale  will  be  at 
least  as  favorable  to  the  plan  as  an  arm’s 
length  transaction  between  unrelated 
parties. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  with  seven 
participants  and  $266,298  in  total  assets 
as  of  Di^ember  31, 1991.  The  trustees  of 
the  Plan  are  Paul  F.  Bevilacqua,  Sam  H. 
Mitchell  and  William  T.  Snyder,  II  (the 
Trustees).  The  Trustees  are  equal 
owners  of  Junaluska  Animal  Hospital, 
P.A.  (the  Employer),  which  is  the  Plan 
sponsor.  The  Employer  is  a  veterinary 
clinic  located  in  North  Carolina.  The 
Trustees  are  equal  owners  of  the 
Partnership  which  owns  the  land  and 
the  building  (the  Partnership  Property). 
The  Partnership  leases  the  Partnership 
Property  to  the  Employer. 


2.  The  February  1982,  the  Plan 
piirchased  the  Property  for  $13,000  in 
cash  from  Frank  Enloe  (Mr.  Enloe),  who 
was  one  of  the  original  owners  of  the 
Employer.  However,  it  is  represented 
that  at  the  time  of  the  purchase.  Mr 
Enloe  had  ceased  his  relationship  with 
the  Plan  and  the  Employer.  Earlier  in 
1992  it  was  discovered  that  at  the  time 
of  the  original  acquisition,  the  Property 
was  not  properly  deeded  to  the  Plan, 
and  that  this  error  was  corrected  on  July 
30, 1992,  when  a  deed  naming  the  Plan 
as  the  owner  of  the  Property  was 
recorded.  The  Property  consists  of  an 
undivided  Va  interest  in  an  xmimproved 
parcel  of  which  the  remaining 
undivided  Va  interest  is  owned  by  Mack 
Setser  (Mr.  Setser),  who  was  also  one  of 
the  original  owners  of  the  Employer. 
However,  Mr.  Setser  has  been  retired  for 
approximately  seven  years,  and  has 
ceased  his  relationship  with  the 
Employer.  The  Property  is  also  adjacent 
to  the  Partnership  Property,  however,  it 
is  represented  that  the  Property  has  not 
been  used  by  any  parties  in  interest 
since  original  acquisition  by  the  Plan.^^ 
The  Property  consists  of  .716  acres  of 
unimproved  land  and  is  located  in 
Waynesville.  North  Carolina,  and  was 
originally  purchased  for  investment 
purposes.  The  Property  is  not 
encumbered  by  any  debt.  It  is  further 
represented  that  the  Employer  has  paid 
all  holding  costs  for  the  Property  since 
the  original  acquisition  in  1982. 

3.  It  IS  proposed  that  the  Plan  sell  the 
Property  to  Ae  Partnership  in  a  cash 
transaction.  The  Plan  will  bear  no 
expenses  with  respect  to  the  sale 
transaction.  An  appraisal  of  the  Property 
was  prepared  on  February  7, 1992,  by 
Fred  R.  Spencer  (Mr.  Spencer),  an 
independent  qualified  appraiser  with 
S];>encer  Auction  and  Appraisal 
Services.  Mr  Spencer  relied  on  the  sales 
comparison  approach  and  determined 
that  the  fair  market  value  of  the  Property 
as  of  February  7, 1992,  was  $18,500.  In 

a  letter  of  January  21, 1993,  Mr.  Spencer 
stated  that  the  adjacency  of  the  Property 
to  the  Partnership  Property  does  not 
merit  a  premium  above  the  fair  market 
value  of  $18,500  to  unrelated  buyers  in 
a  sale  of  the  Property  to  the  Partnership. 
It  is  Mr.  Spencer’s  opinion  that  a 
plottage  value  did  not  apply  to  the 
Property  as  of  the  date  of  evaluation.^'* 
As  such,  Mr.  Spencer  concludes  that  the 
payment  of  $18,500  to  the  Plan  as  a 

’’The  Department  expresses  no  opinion  herein  as 
to  whether  the  Plan's  acquisition  or  holding  of  the 
Property  violated  any  provision  of  part  4  of  title  I 
of  the  Act 

In  this  regard,  Mr.  Spencer  maintains  that 
plottage  is  defined  as  w  increment  of  value  that 
results  when  extra  utility  is  created  by  combining 
two  or  more  sites  under  a  single  ownership. 


result  of  this  transaction  reflects  fair 
market  value 

4.  It  is  represented  that  the  transaction 
is  desirable  for  the  Plan  as  the  sale  will 
increase  the  liquidity  of  the  Plan’s 
investment  portfolio.  The  transaction  is 
protective  of  the  Plan  because  the  Plan 
will  receive  the  fair  market  value  of  the 
Property  as  determined  by  an 
independent  qualified  appraiser  at  the 
time  of  the  sale. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  'The  proposed  sale  will  be  a  one¬ 
time  cash  transaction; 

(b)  The  price  paid  to  the  Plan  will  be 
the  ^ater  of: 

(1)  $18,500,  which  has  fair  market 
value  as  of  February  7, 1992,  as 
established  by  an  independent  qualified 
appraiser;  or  (2)  the  fair  market  value  at 
the  time  of  the  sale,  as  determined  by  an 
independent  qualified  appraiser; 

(c)  The  Plan  will  pay  no  expenses 
associated  with  the  sale; 

(d)  The  terms  of  the  sale  will  be  at 
least  as  favorable  to  the  Plan  as  an  arm’s 
length  transaction  between  unrelated 
parties; 

(e)  The  sale  will  allow  the  Plan  to 
liquidate  its  investment  portfolio;  and 

(f)  The  applicant  understands  that  the 
effectiveness  of  the  exemption,  if 
granted,  is  dependent  on  compliance 
with  the  terms  as  set  forth  herein, 
including  any  limitations,  restrictions, 
or  other  conditions  imposed  on  such 
exemption. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

United  Security  Bancshares,  Inc., 
Employee  Stock  Ownership  Plan  (the 
Plan)  Located  in  Thomasvilie,  Alabama 

[Application  No.  D-9317) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  fium 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  an  interest-free  loan  to  the  Plan 
(the  Loan)  by  United  Security 
Bancshares,  Inc.  (the  Employer),  the 
sponsor  of  Ae  Plan,  with  respect  to 
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guaranteed  investment  contract  number 
PY-C90043  (the  GIC)  issued  by  Inter- 
American  Insurance  Company  of  Illinois 
(Inter- American);  and  (2)  the  Plan's 
potential  repayment  of  the  Loan  (the 
Repayment);  provided  that  the  following 
conditions  are  satisfied: 

(A)  No  interest  and/or  expenses  are 
paid  ^  the  Plan; 

(B)  The  Loan  is  made  in  lieu  of 
payments  due  from  Inter-American 
under  the  terms  of  the  GIC; 

(C)  The  Repayment  is  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIC 
Proceeds)  by  Inter-American  and/or  any 
other  responsible  third  party  with 
respect  to  the  GIC.  and  no  other  Plan 
assets  are  used  to  make  the  Repayments; 
and 

(D)  The  Repayments  will  be  waived  to 
the  extent  the  Loan  exceeds  the  GIC 
Proceeds. 

Summary  of  Facts  and  Bepresentations 

1.  The  Plan  is  an  employee  stock 
ownership  plan,  originally  established 
April  12, 1985,  and  most  recently 
restated,  with  section  401(k)  features,  as 
of  January  1, 1991.  As  of  December  31, 
1991  the  Plan  had  approximately  113 
participants  and  total  assets  of 
approximately  $899,906.23.  The  trustees 
of  the  Plan  are  Jack  M.  Wainwright,  III 
and  Larry  M.  Sellers  (the  Trustees),  each 
of  whom  is  an  officer  and  employee  of 
the  Employer.  The  Employer  is  a 
commercial  bank  o|>erating  primarily  in 
Clarke  County,  Alabama.  Participants  in 
the  Plan  are  employees  of  the  Employer 
and  its  affiliates,  and  contributions  to 
the  Plan  are  made  by  the  participants 
and  by  the  Employer  and  its  affiliates. 
Investment  decisions  with  respect  to 
Plan  assets  are  made  by  the  Trustees. 

2.  Among  the  assets  of  the  Plan  is  the 
GIC,  a  guaranteed  investment  contract 
purebred  by  the  Trustees  from  Inter- 
American  on  September  25, 1985.  The 
Plan  made  principal  deposits  under  the 
GIC  in  the  amounts  of  $28,216.11  on 
December  31, 1985  and  $96,894.55  on 
December  31, 1986.  The  GKi:  terms 
provide  for  the  accrual  of  interest  on 
principal  (the  Contract  Interest)  at  the 
rate  of  11  percent  per  annum  over  an 
initial  three-year  guarantee  period,  and 
thereafter  at  the  rate  of  9  percent  per 
annum  through  the  GlC’s  maturity  on 
September  25, 1991  (the  Maturity  Date). 
The  GIC  terms  authorize  withdrawals  by 
the  Plan  under  certain  circumstances, 
but  the  Trustees  represent  that  no 
withdrawals  have  been  made  from  the 
GIC.  Upon  the  Maturity  Date,  Inter- 
American  was  obligati  to  make  a  final 
maturity  payment  (the  Maturity 
Payment)  in  the  amount  of  total 
principal  deposits  plus  Contract  Interest 
through  maturity.  As  of  the  Maturity 


Date,  the  accumulated  book  value  of  the 
GIC  was  $210,637.18,  representing  the 
Plan’s  total  principal  deposits  under  the 
GIC.  plus  accrued  interest  at  the 
Contract  Rate.  The  Employer  represents 
that  the  GIC  constituted  approximately 
23.4  percent  of  the  Plan’s  assets  as  of 
December  31, 1991. 

4.  In  January  1992,  Inter-American 
was  pieced  into  conservatorship  by  the 
Illinois  Insurance  Commissioner,  and  a 
moratorium  was  imposed  on  payments 
on  Inter-American  contracts,  including 
the  GIC.^‘  Since  the  commencement  of 
the  moratorium,  the  Plan  has  received 
no  payments  under  the  GIC  for 
Wi^drawal  Events,  and  the  Maturity 
Payment  due  on  the  Maturity  Date  has 
not  been  paid.*®  The  Employer 
represents  that  it  is  uncertain  whether, 
or  to  what  extent,  holders  of  Inter- 
American  contracts  will  recover  the  full 
amounts  of  principal  and  interest  due 
under  the  contracts  currently 
outstanding.  The  Employer  desires  to 
alleviate  the  Plan’s  participants  of  risks 
associated  with  continued  investment  in 
the  GIC,  to  prevent  any  losses  of 
Account  investments  in  the  GIC.  and  to 
provide  the  Plan  with  the  cash  which 
otherwise  would  have  been  provided  by 
the  Maturity  Payment.  Accordingly,  the 
Employer  proposes  to  make  the  Loan  to 
the  Plan  in  the  amount  due  the  Plan 
under  the  GIC,  plus  interest  through  the 
date  of  the  Loan,  and  is  requesting  an 
exemption  for  the  Loan,  and  for  its 
potential  Repayment  by  the  Plan,  under 
the  terms  and  conditions  described 
herein. 

5.  The  Loan  will  be  made  pursuant  to 
a  written  agreement  between  the 
Employer  and  the  Plan  (the  Agreement) 
embodying  all  terms  of  the  extension  of 
credit  and  its  repayment.  The 
Agreement  provides  for  the  Employer  to 
make  the  Loan  in  one  lump-sum 
payment  in  the  total  amount  of  the 
Maturity  Pa)mient  which  was  due 
September  25. 1991,  consisting  of  total 
principal  deposits  plus  accrued  Contract 


The  Department  notes  that  the  decision  to 
acquire  and  hold  the  GIC  is  governed  by  the 
fiduciary  responsibility  requirements  of  part  4, 
subtitle  B,  title  1  of  the  Act.  In  this  proposed 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  part  4  which  may  have  arisen 
as  a  result  of  the  acquisition  and  holding  of  the  GIC. 

'"The  Employer  represents  that  the  Plan's 
investment  in  the  QC  had  been  recommended  by 
a  third  party.  Business  Planning,  liu:.  (BPI],  which 
also  provided  administrative  services  to  the  Plan. 
The  Employer  represents  that  BPI  was  responsible 
for  redeeming  the  GIC  upon  its  Maturity  Date  and 
collecting  from  Inter-American  the  amount  of  cash 
due  the  plan  as  the  Maturity  Payment.  However, 
upon  the  GIC's  maturity  on  September  25, 1991, 
and  subsequently,  the  Employer  states  that  BPI 
failed  to  submit  the  GiC  for  redemption  and  that 
BPI  has  been  sued  in  connection  with  its  failure  to 
collect  the  Maturity  Payment  on  behalf  of  the  Plan. 


Interest,  through  the  Maturity  Date,  plus 
■interest  thereon  from  the  Maturity  Date 
through  the  date  of  the  Loan  at  the 
highest  rate  allowed  by  the  Internal 
Revenue  Service  (the  ^rvice)  pursuant 
to  a  closing  agreement  between  the 
Service  and  the  Employer  pursuant  to 
Revenue  Procedure.  92-16.  The  Loem 
will  not  bear  interest,  and  the  Employer 
shall  not  charge  any  fees,  commissions 
or  other  charges  for  the  Loan. 

Repayment  of  the  Loan  under  the 
Agreement  is  limited  to  payments  made 
to  the  Plan  pursuant  to  the  GIC  by  Inter- 
American,  by  any  conservator,  trustee  or 
other  person  performing  similar 
functions  with  respect  to  Inter- 
American,  or  by  any  state  guaranty  fund 
or  other  person  or  entity,  other  than  the 
Employer,  acting  as  a  surety  or  insurer 
with  respect  to  Inter-American 
(collectively,  the  GIC  Payors).  No  other 
Plan  assets  will  be  available  for 
repayment  of  the  Loan.  If  payments 
from  the  GIC  Payors  are  not  sufficient  to 
repay  fully  the  Loan,  the  Agreement 
provides  ^at  the  Employer  will  have  no 
recourse  against  the  Plan,  or  against  any 
participants  or  beneficiaries  of  the  Plan, 
for  the  unpaid  amount.  To  the  extent  the 
Plan  receives  amounts  with  respect  to 
the  GIC  from  the  GIC  Payors  in  excess 
of  the  total  amount  of  the  Loan,  such 
additional  amounts  will  be  retained  by 
the  Plan  and  allocated  among  the 
accounts  of  participants  in  the  Plan. 

6.  In  summary,  tne  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons: 

(1)  The  Loan  will  enaole  the  Plan  to 
recover  the  full  Maturity  Payment 
which  was  due  on  the  Maturity  Date, 
plus  interest  thereon  at  the  hipest  rate 
allowed  by  the  Service; 

(2)  The  Plan  will  pay  no  interest  or 
incur  any  expenses  with  respect  to  the 
Loan; 

(3)  Repayment  of  the  Loan  will  be 
restricted  to  payments  by  the  GIC  Payors 
and  no  other  Plan  assets  will  be 
involved  in  the  transactions;  and 

(4)  Repayment  of  the  Loan  will  be 
waived  to  the  extent  the  Plan  recoups 
less  from  the  GIC  Payors  than  the  total 
amount  of  the  Loan. 

For  Further  Information  Contact; 
Ronald  Willett  of  the  Department  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 


Federal  Register  /  VoL  58,  No.  44  /  Tuesday,  March  9,  1993  /  Notices 


13109 


disqualified  person  horn  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  he 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  4th  day  of 
Mar^,  1993. 

Ivan  Strasfeid, 

Director  of  Exemption  Determinations. 

IFR  Doc.  93-5394  Filed  3-8-93;  8:45  am] 
BILUNG  CODE  4510-2»-M 


LEGAL  SERVICES  CORPORATION 

Availability  of  Funds  and  Requests  for 
Migrant  Alternative  Dispute  Resolution 
Proposals 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  funding. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation) 
announces  that  up  to  $100,000  is 
available  for  pilot  projects  using  dispute 
resolution  (ADR)  to  address  labor  and 


work-related  disputes  between  U.S. 
migrant  farmworkers  and  their 
employers.  The  Corporation  solicits 
grant  proposals  from  its  existing 
grantees  and  other  non-profit 
organizations.  Each  grant  will  be  on  a 
one-time,  non-recurring  basis,  with  a 
grant  term  of  up  to  12  months,  and  in 
an  amount  no  greater  than  $75,000  per 
grant.  All  grants  will  he  awarded 
pursuant  to  the  authority  conferred  by 
section  1006(a)(1)(B)  of  the  Legal 
Services  Corporation  Act  of  1974,  as 
amended. 

DATES:  Applications,  including 
technical  guidelines  for  proposals,  and 
criteria  to  be  used  in  evaluating 
proposals,  will  be  available  after  March 
9, 1993.  Grant  proposals  will  be 
reviewed  in  early  May  1993. 
Consequently,  proposals  must  he 
received  by  ^e  Office  of  Field  Services 
no  later  than  5  p.m.,  April  12, 1993. 
ADDRESSES:  Office  of  Field  Services. 
Legal  Services  Corporation,  750  First 
Street  NE.,  11th  Floor,  Washington,  DC, 
20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ressie  Walker,  Grants  Specialist,  Office 
of  Field  Services,  (202)  336-8826. 
SUPPLEMENTARY  INFORMATION:  LSC  is 
authorized  to  fund  organizations  that 
provide  legal  assistance  to  eligible 
clients.  As  such,  LSC  seeks  to  fund  a 
project  whereby  attorneys  or  attorney- 
supervised  personnel,  such  as 
paralegals,  provide  alternative  dispute 
resolution  on  behalf  of  LSC-eligible 
clients. 

Dated:  March  4, 1993. 

Ellen  ).  Smead, 

Director,  Office  of  Field  Services. 

[FR  Doc.  93-5377  Filed  3-8-93;  8:45  am) 
BILUNG  CODE  705O-0t-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Chailenge/Advancement  Advisory 
Pariel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel 
(Advancement  Phase  I  Review 
Committee  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  29, 1993  from  9:30  B.m.-5;30 
p.m.  in  room  M-07  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  fi:om  9:30  a.m.-10:15  a.m, 
and  4:30  p.m.-5:30  p.m.  The  topics  will 


he  opening  remarks  and  policy 
discussion. 

The  remaining  portion  of  this  meeting 
fiom  10:15  a.m.— 4:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
rmder  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  wim  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  he 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Fumer  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  March  2, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  93-5296  Filed  3-8-93;  8:45  am) 

BILLING  CODE  7S37-ai-M 


Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (FilmA^'ideo  Production 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  31, 1993 
from  9  a.m.-6:30  p.m.  and  April  1  from 
9  a.m.-5:30  p.m.  in  room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  31  from  9  a.m.- 
9:30  a.m.  and  April  1  from  5  p.m.-5:30 
p.m.  for  introductory  remarks  and 
policy  discussion. 

The  remaining  portions  of  this 
meeting  on  March  31  from  9:30  a.m.- 
6:30  p.m.  and  April  1  frnm  9  a.m.-5 
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p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (cK4),  (6)  and  (9)(B)  of 
section  5S2b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  diairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Ofiice  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,, 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fixtm  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  at  call  (202)  682-5439. 

Dated:  March  2. 2993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

|FR  Doc.  93-5297  Filed  3-8-93;  8:45  ami 
BILUHG  CODE  T837-01-«i 


Music  Advisory  Panel;  Amended 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  of  a 
meeting  of  the  Music  Advisory  Panel 
(Composers  Fellowships  Prescreening 
#2  Section)  which  was  to  have  been 
held  on  M^h  26-27, 1993  from  9  a.m.- 
5:30  p.m.  will  be  held  on  March  25-26, 
1993  from  9  a.m.-5:30  p.m.  in  room  714 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  emended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
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closed  to  the  public  pursuant  to 
subsections  (cK4],  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  informatim  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Salnne,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  March  4, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations  National 
Endowment  for  the  Arts. 

(FR  Doc.  93-5378  Filed  3-8-93;  8:45  am) 
BttJJNO  CODE  7S37-ei-M 


Thaater  Advisory  PwmI;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Professional  Theater 
Companies  B  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  29, 1993  from  9:30  a.m.-8:30 
p.m.,  March  30-April  1  from  9:30  a.m.- 
9:30  p.m.  and  April  2  from  9:30  a.m.- 
5.30  p.m.  in  room  730  at  the  Nancy 
Hanlu  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  29  from  9:30 
a.m.-10:30  a.m.  and  April  2  from  4:00 
p.m.— 5:30  p.m.  The  topics  will  be 
opening  remarks,  policy  discussion,  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  on  Mar^  29  from  10:30  a.m.- 
8:30  p.m.,  March  30-April  1  from  9:30 
a.m.-9:30  p.m.  and  April  2  fiom  9:30 
a.m.-4:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundaticm  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
{>anel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  u-rth  the 
approval  of  the  full-time  1  nderal 
employee  in  attendance. 

If  you  need  special  accommodations  . 
due  to  a  disability,  please  contact  the 


I,  1993  /  Notices 


Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  firom  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  March  2, 1993.  ' 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  93-5295  Filed  3-8-93;  8:45  am) 
BtLUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Regional  Programs 

The  ACRS  Subcommittee  on  Regional 
Programs  will  hold  a  meeting  on  March 
23, 1993,  at  the  Region  n  Office,  101 
Marietta  Street,  NW„  suite  2900, 

Atlanta,  GA. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
privileged  and/or  proprietary 
information  (5  U.S.C.  552b(c)(4l). 

The  agency  for  the  subject  meeting 
shall  be  as  follows; 

Tuesday,  March  23. 1993 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
activities  of  the  NRC  Region  II  Office. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  writton  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  stafr.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
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considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Region 
II  Office,  its  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  mformation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  Im  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Paul  Boehnert 
(telephone  301/492-8558),  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  or  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  March  1, 1993. 

Sam  Ouraifiwamy, 

Chief,  Nuclear  Reactors  Branch. 

[FR  Doc.  93-5329  Filed  3-8-93:  8:45  am) 
BILUNQ  CODE  7S«0-«1-M 


[Facility  Operating  License  Nos.  DPR-58 
and  DPR-74;  Docket  Noa.  50-315  and  316] 

Indiana  Michigan  Power  Co.,  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2; 
Notice  of  Withdrawal  of  Application  for 
Amendnients  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  February  25, 1991, 
application,  as  supplemented  February 
13, 1992,  for  amendments  to  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74,  issued  to  the  licensee  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant,  Units  1  and  2,  located  in  Berrien 
County,  Michigan.  Notice  of 
Consideration  of  Issuance  and  the 
amendments  was  published  in  the 
Federal  Register  on  May  15, 1991  (56 
FR  22470). 

The  purpose  of  the  licensee’s 
amendments  request  was  to  modify 
Technical  Specification  (TS)  4.0.3  such 
that  the  Action  Requirements  of  the  TS 
may  be  delayed  for  up  to  24  hours  to 
permit  completion  of  a  missed 
surveillance  when  the  allowable  outage 
time  limits  for  the  Action  Requirements 
are  less  than  24  hours.  The  24-hour 
delay  was  addressed  by  the  sta:fi  in 
Generic  Letter  87-09,  dated  June  4, 

1987. 


Subsequently,  the  licensee  informed 
the  staff  that  the  amendments  are  no 
longer  requested.  *111118,  the  amendments 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  February  25, 1991, 
and  additional  information  provided  in 
a  letter  dated  February  13. 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Maude 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph,  Michigan 
49085. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  February  1993. 

For  the  Nuclear  Regulatory  Commission. 
William  M.  Dean,  Sr.  Project  Manager, 
Project  Directorate  III-l,  Division  of  Reactor 
Projects — in/IV/V,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-5330  Filed  3-8-93;  8:45  am) 
BILUNG  CODE  7590-01-M 


POSTAL  RATE  COMMISSION 
[Docket  No.  A93-12;  Order  No.  965] 

McAdams,  Mississippi  39107  (Jimmy 
Kettieman,  Petitioner);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  March  3, 1993. 

Docket  Number:  A93-12. 

Name  of  Affected  Post  Office: 
McAdams,  Mississippi  39107. 

Name(s)  of  Petitioneffs):  Jimmy 
Kettieman. 

Type  of  Determination:  Consolidation. 
Date  of  Filing  of  Appeal  Papers: 

March  1, 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)): 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed  by 
the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light 
of  the  120-day  decision  schedule  (39 
U.S.C.  404(b)(5)),  the  Commission 
reserves  the  right  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request;  a  copy  shall 
be  served  on  the  petitioner.  In  a  brief  or 
motion  to  dismiss  or  affirm,  the  Postal 


Service  may  incorporate  by  reference 
any  such  memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  March  16, 1993. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Ordw  and  Pro(»dural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 

Charles  L.  Qapp, 

Secretary. 

Appendix 

March  1, 1993 — Filing  of  Petition. 
March  3, 1993 — ^Notice  and  Order  of 
Filing  of  Appeal. 

March  26. 1993 — Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)l. 

April  5, 1993 — Petitioner’s  Participant 
Statement  or  Initial  Brief  (see  39  CFR 
3001.115  (a)  and  (b)). 

April  26, 1993-^ostal  Service 
Answering  Brief  (see  39  CFR 
3001.115(c)l. 

May  11. 1993 — Petitioner’s  Reply 
Brief  should  Petitioner  choose  to  file 
one  (see  39  CFR  3001.115(d)), 

May  18, 1993 — Deadline  for  motions 
by  any  party  requesting  oral  argument. 
The  Commission  will  schedule  oral 
argument  only  when  it  is  a  necessary 
addition  to  the  written  filings  [see  39 
CFR  3001.116). 

June  29, 1993 — ^Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)). 

[FR  Doc.  93-5313  Filed  3-8-93;  8:45  am) 
BILLING  CODE  7710-FW-M 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  April  1, 1993,  shall  be  at  the 
rate  of  31  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  April  1. 1993,  33.3 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
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Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  66.7  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Accoimt. 

By  Authority  of  the  Board. 

Dated:  March  2, 1993. 

Beatrice  Ezerski, 

Secretoiy  to  the  Board. 

|FR  Doc.  93-5331  Filed  3-8-93;  8:45  am) 
BiLUNG  COOC  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J.  Lane. 
(202)  272-2142. 

Upon  written  request  copies  available 
horn:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer 
Services,  450  Fifth  Street  NW., 
Washington,  DC  20549 

New 

Form  TH  File  No.  270-377 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
.submitted  for  0MB  approval  creation  of 
new  Form  TH,  Notihcation  of  Reliance 
on  Temporary  Hardship,  for  use  in  the 
EDGAR  system.  Filers  may  obtain  a 
temporary  hardship  exemption  from 
electronic  filing  when  they  experience 
unanticipated  technical  difficulties 
preventing  the  preparation  and 
submission  of  an  electronic  filing  by 
filing  the  subject  document  in  paper 
under  cover  of  Form  TH. 

It  is  estimated  that  approximately 
2,000  respondents  will  file  Form  TH 
annually  at  an  estimated  .33  burden 
hours  per  response.  The  estimated 
average  burden  hours  are  made  solely 
for  proposes  of  the  Paperwork 
Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules  or  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  John  J.  Lane,  Associate  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 


Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  February  20, 1993. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-5352  Filed  3-8-93;  8.45  am] 
BIUJNQ  COOC  MIO-Ot-H 


[Rai.  No.  IC-19305:  812-8130] 

Great  American  Reeerve  Insurance 
Co.,  et  al.;  Application 

March  2, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”  or  the 
"Commission”). 

ACTION:  Notice  of  Application  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  (the  "1940  Act”). 

APPLICANTS:  Great  American  Reserve 
Insurance  Company  ("GARCO”),  Great 
American  Reserve  Variable  Annuity 
Fund  (the  "Annuity  Fund”),  Great 
American  Reserve  Variable  Annuity 
Account  C  ("Account  C”),  Great 
American  Reserve  Variable  Annuity 
Account  D  ("Account  D”,  collectively 
with  Annuity  Fund  and  Account  C,  the 
"GARCO  Accounts”),  GARCO  Equity 
Sales,  Inc.  ("Equity  ^les”)  and  Conseco 
Series  Trust  (the  "Trust”). 

RELEVANT  1940  ACT  SECTIONS  AND  RULE: 
Order  requested  imder  sections  6(c)  and 
17(b)  for  exemption  from  Sections  17(a), 
26(a)(2)(C)  and  27(c)(2). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit:  (1)  The 
combination  of  the  assets  of  Annuity 
Fund  and  Account  D  with  and  into 
Account  C  (the  "Continuing  Account”); 
(2)  the  simultaneous  restructuring  of  the 
Continuing  Account  from  a  management 
investment  company  into  a  unit 
investment  trust  investing  in  shares  of 
portfolios  of  the  Trust;  (3)  the 
simultaneous  issuance  of  shares  of  the 
portfolios  of  the  Trust  to  newly  created 
sub-accounts  of  the  Continuing  Account 
in  exchange  for  all  of  the  assets  and 
related  liabilities  of  Account  C  (the 
transactions  described  in  (1),  (2)  and  (3) 
are  collectively  referred  to  herein  as  the 
"Reorganization”);  and  (4)  the 
deduction  of  a  mortality  and  expense 
risk  charge  fi'om  the  assets  of  the 
Continuing  Account. 

FILING  DATE:  The  application  was  filed 
on  October  22, 1992.  The  first 
amendment  and  restatement  of  the 
application  was  filed  on  January  29, 
1993  and  the  second  amendment  and 
restatement  of  the  application  was  filed 
on  February  22, 1993. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  wiffi  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  March  29, 1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit,  or  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  the 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  c/o  Michael  L.  Sapir,  Esq., 
Jorden  Schulte  &  Burchette,  suite  400- 
E,  1025  Thomas  Jefferson  Street,  NW., 
Washington,  DC  20007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  at  (202)  272- 
2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC’s  Public  Reference 
Branch. 

Applicants*  Representations 

1.  GARCO,  a  stock  life  insurance 
company  organized  under  the  laws  of 
Texas,  is  a  wholly-owned  subsidiary  of 
a  subsidiary  of  CCP  Insurance,  Inc. 
("CCP”).  Conseco,  Inc.  (“Conseco”),  a 
publicly  ovraed  financial  services 
holding  company,  owns  approximately 
36%  of  the  outstanding  sto^  of  CCP 
and  manages  the  daily  operations  of 
CCP.  Conseco  also  has  the  right  to  elect 

■  one  half  of  the  directors  of  CCP. 

2.  Annuity  Fund,  Account  C  and 
Account  D  were  created  by  Voyager  Life 
Insurance  Company  ("Voyager”) 
pursuant  to  the  insurance  laws  of  Texas. 
GARCO  acquired  the  GARCO  Accounts 
on  May  15, 1986  when  GARCO  acquired 
all  of  Voyager’s  variable  annuity 
business.  Each  GARCO  Account  is 
organized  as  a  “separate  account”  and  is 
registered  with  the  Commission  as  an 
open-end  diversified  management 
investment  company  under  the  1940 
Act.  The  GARCO  Accounts  fund 
benefits  under  certain  group  and 
individual  variable  annuity  contracts 
(the  “GARCO  Contracts”). 

3.  Equity  Sales,  a  wholly-owned 
subsidiaiy’  of  GARCO,  is  registered  as  a 
broker-dealer  under  the  Securities 
Exidiange  Act  of  1934  and  is  a  member 
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of  the  National  Associati<m  of  Seciirities 
Dealers,  Inc.  Equity  Sales  acts  as  a 
principal  underwriter  for  the  CARGO 
Contracts,  which  are  sold  by  licensed 
insurance  agents  and  insurance  brokers 
of  CARGO.  The  licensed  agents  and 
brokers  are  also  registered 
representatives  of  Equity  Sales. 

4.  Conseco  Capital  Managwnent,  Inc. 
("CCM”)  acts  as  the  investment  adviser 
to  the  CARGO  Accounts.  CCM  has 
entered  into  an  investment,  sub-advisory 
agreement  with  John  McStay  Investment 
Counsel  (“McStay")  pursuant  to  which 
McStay  acts  as  the  sub-adviser  to  the 
Annuity  Fund.  CCM  and  McStay  are 
both  registered  as  investment  advisers 
under  the  Investment  Advisers  Act  of 
1940,  as  amended. 

5.  CARCO  Contracts  are  issued  in  two 
types;  Individual  Variable  Retirement 
Annuity  Contracts  (“IVRACS”)  and 
Croup  Variable  Retirement  Contracts  for 
Deferred  Compensation  Plans  (“DC 
Contracts”).  The  Group  Variable 
Retirement  Annxiity  Contracts 
(“GVRACS”),  the  third  type  of  CARGO 
Contracts,  are  no  longer  offered  by 
CARGO,  although  previously  issued 
GVRACS  remain  outstanding. 

6.  rVRACS  are  offered  as  both  flexible 
installment  purchase  payment  contracts 
and  single  payment  contracts.  An 
annual  administrative  fee  of  $20  for 
installment  purchase  contracts  and  $25 
for  single  premium  contracts  is 
imposed.  When  the  account  value  is 
surrendered  or  applied  to  an  annuity 
option,  an  administrative  fee  is 
deducted  from  the  proceeds  at  the  lesser 
of  $25  or  2%  of  the  aggregate  proceeds. 
Withdrawal  of  up  to  10%  of  the 
purchase  payment  without  a  withdrawal 
penalty  is  permitted  imder  specified 
circumstances.  Withdrawals  in  excess  of 
this  amoxmt  are  subject  to  a  contingent 
deferred  sales  charge  as  follows: 


Contract  year 

Stipulated 

sirtgie 

payment 

annuity 

contact 

(Percent) 

1  . . . 

7 

2 . 

6 

3 . 

5 

4 . 

4 

5 . 

3 

6-8 . 

0 

Cortfractyear 

Flexible 

payment 

deferred 

cmrHJity 

contract 

(PercenQ 

8 

2 . 

7 

3 . 

6 

4 . 

5 

5  . 

4 

6 . 

3 

7 . 

2 

8 . . . . . . 

1 

Contingent  sales  charges  may  also  be 
deducted  upon  selection  of  certain 
annuity  options;  however,  the 
application  states  that  cumulative 
deductions  from  IVRACS  will  not 
exceed  8.5%  of  cumulative  purchase 
payments  made. 

7.  An  annual  administrative  fee  of  $15 
is  imposed  on  DC  Contracts.  When  the 
account  value  is  surrendered  or  applied 
to  an  annuity  option,  an  administrative 
fee  is  deducted  from  the' proceeds  at  the 
lesser  of  $15  or  2%  of  the  aggregate 
proceeds. 

8.  Upon  partial  or  full  surrender  of  a 
DC  Contract  during  the  accumulation 
period,  a  contingent  deferred  sales 
charge  is  made  ^m  the  amount 
surrendered  as  follows: 


Completed  armual  contribution 
periods 

Contin¬ 
gent  de¬ 
ferred 
sales 
charge 
(Percent) 

Less  than  5 . . . 

5 

5  or  more  but  less  than  10 . . 

3 

10  or  more  but  less  than  15 . 

2 

15  or  more . . 

0 

Contingent  sales  charges  may  also  be 
deducted  upon  selection  of  certain 
annuity  options:  however,  the 
application  states  that  cumulative 
deductions  firom  DC  Contracts  will  not 
exceed  8.5%  of  cumulative  purchase 
payments  made. 

9.  There  are  no  contingent  deferred 
sales  charges  assessed  against  GVRACS; 
however,  CARGO  makes  deductions 
from  purchase  payments  (j.e.,  renewal 
premiums  on  outstanding  GVRACS)  for 
the  following  items;  Sales  expenses; 
administrative  expenses;  and.  minimum 
death  benefits.  Total  deductions  from 
premium  paymoits  range  from  1%  to 
6%  of  total  premium  payments  made 
and  decrease  as  the  amount  of  premium 
payments  increases. 


10.  Applicants  represent  that  the 
amount  of  the  administrative  charge  for 
each  of  the  three  types  of  GARCO 
Contracts  is  guaranteed  and  cannot  be 
increased. 

11.  GARCO  makes  daily  deductions 
from  the  variable  portion  of  all  of  the 
GARCO  Contracts  at  an  annual  rate  of 
1.44%.  Of  the  1.44%  charge,  .44%  is 
paid  to  CCM  pursuant  to  an  investment 
advisory  agreement  for  investment 
management  services  and  1.00%  is  for 
the  mortality  and  expense  risks  assumed 
by  GARCO.  Of  the  1.00%  charge  for 
mortality  and  expense  risks,  .50%  is 
attributable  to  mortality  ridu  and  .50% 
is  attributable  to  the  e^ense  risks 
assumed  by  GARCO.  The  application 
states  that  the  mortality  risk  assumed  by 
CARCO  is  that  annuitants  may  live 
longer  than  estimated.  If  annuitants  live 
longer  than  the  life  expectancy  by 
CARGO,  GARCO  will  make  annuity 
payments  from  its  general  account; 
however,  if  annuitants  do  not  reach  the 
life  expectancy  determined  by  GARCO, 
CARGO  will  realize  a  gain.  The 
application  states  that  the  expense  risk 
assumed  by  GARCO  is  the  risk  that 
expenses  of  administering  the  GARCO 
Contracts  will  exceed  the  proceeds  of 
the  administrative  and  expense  charges. 

12.  Any  premium  tax  due  is  deducted 
from  pur^ase  payments  or  from 
individual  accoimt  values  at  the  annuity 
commencement  date  or  at  such  other 
time  as  the  tax  becomes  due.  The 
current  range  of  premium  taxes  in 
jurisdictions  in  which  the  GARCO 
Contracts  are  made  available  ranges 
from  0%  to  4%.  Certain  other  expenses 
and  deductions  are  made  by  GARCO 
with  respect  to  each  form  of  GARCO 
Contract  and  these  expenses  and 
deductions  are  described  more  fully  in 
the  application. 

13.  The  Trust  is  an  openrend 
diversified  management  investment 
company  register^  undw  the  1940  Act. 
Shares  of  the  Trust  are  offered  in 
connection  with  certain  individual 
flexible  purchase  payment  deferred 
variable  annuity  contracts  (the  “Bankers 
Contracts”)  issued  by  Bankers  National 
Life  Insurance  Company  (“Bankers 
Life”),  a  subsidiary  of  Conseco.  The 
Bankers  Contracts  are  funded  through 
Bankers  National  Variable  Account  B 
(the  “Bankers  Account”),  a  unit 
investment  trust  registei^  under  the 
1940  Act  Bankers  Life  and  the  Bankers 
Account  currently  own  all  of  the 
outstanding  shares  of  the  Trust. 
Responsibility  for  managing  the  affairs 
of  the  Trust  and  overseeing  its 
investment  adviser  rests  with  the 
trustees  of  the  Trust  (‘Trustees”).  The 
Trust  is  a  series  fund  consisting  of  a 
Money  Market  Portfolio,  a  Government 
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Securities  Portfolio,  a  Common  Stock 
Portfolio  and  an  Asset  Allocation 
Portfolio  (individually,  a  ‘‘Portfolio’*, 
collectively,  the  “Portfolios”).  Pursuant 
to  a  resolution  of  the  Trustees,  the  Trust 
will  amend  its  registration  statement  to 
add  a  Corporate  Bond  Portfolio.  The 
Corporate  Bond  Portfolio  has  no  assets 
and  will  not  be  operational  iintil  the 
Elective  Date  of  the  Reorganization.* 

14.  Pursuant  to  an  investment 
advisory  agreement,  and  subject  to  the 
authority  of  the  'Trustees,  CCM  serves  as 
the  Trust’s  investment  adviser  and 
conducts  the  daily  operations  of  the 
Trust.  For  serving  as  investment  adviser, 
the  Trust  .currently  pays  CCM  a  monthly 
fee  based  upon  each  Portfolio’s  average 
monthly  net  asset  value  at  the  following 
annual  rates:  .50%  of  the  daily  net  asset 
value  of  the  Money  Market  Portfolio  and 
the  Government  Si^rities  Portfolio; 
.55%  of  the  daily  net  asset  value  of  the 
Corporate  Bond  Portfolio;  .60%  of  the 
daily  net  asset  value  of  the  Common 
Sto(^  Portfolio  and  .65%  of  the  daily 
net  asset  value  of  the  Asset  Allocation 
Portfolio. 

15.  The  GARCO  Contracts  ("Contract 
Owners”),  the  GARCO  Accounts  will  be 
combined  into  Account  C  with  the 
Continuing  Account  simultaneously 
restructured  as  a  unit  investment  trust 
investing  exclusively  in  shares  of  the 
Trust.  All  of  the  Trust’s  Portfolios  are 
expected  to  be  available  imder  the 
GARCO  Contracts  as  of  the  Effective 
Date  of  the  Reorganization  except  that 
the  Government  Securities  and  the 
Asset  Allocation  Portfolios  may  not  be 
made  available  vmtil  approximately  30 
days  after  the  Reorganization.  All  of  the 
portfolios  assets  of  Annuity  Fund  and 
Account  D  will  be  sold,  assigned  and 
transferred  to  the  Continuing  Account 
and  GARCO.  on  behalf  of  the 
Continuing  Account,  will 
simultaneously  transfer  all  of  the 
Continuing  Account’s  combined  assets 
to  the  Trust  in  exchange  for  shares  of 
certain  Portfolios  which  will  be  issued 
to  newly-created  corresponding  sub¬ 
accounts  of  the  Continuing  Accmmt. 
The  Continuing  Account  will  retain  its 
existing  name  of  Account  C,  and  the 
separate  registrations  of  Annuity  Fund 


’  The  application  defines  the  Effective  Date  as  the 
date  specified  in  the  Agreement  and  Plan  of 
Reorganization  by  and  among  GARCO.  each  of  the 
GARra  Accounts  and  the  Trust  (the  “Agreement”) 
or,  such  other  date  as  may  be  mutually  agreed  upon 
by  all  parties  to  the  Agre^ent,  when  “all  of  the 
c^,  securities  and  other  investments  held  or  in 
transit,  receivables  for  Investments  sold,  dividends, 
interest  receivables  and  any  other  assets,  and  all 
investment  related  liabilities  of  Annuity  Ptmd  and 
Account  D  will  be  transferred  into  the  Continuing 
Account."  Concurrently  therewith,  GARCO,  on 
behalf  of  the  Continuing  Accotmt,  will  sell,  assign 
and  transfer  all  of  the  Continuing  Account's  assets 
to  the  Trust. 


and  Accoimt  D  with  the  Commission 
tmder  the  1940  Act  will  be  terminated. 

16.  GARCO  will  bear  all  expenses 
incurred  in  effecting  the  Reorganization. 
In  exchange  for  the  assets  of  the  GARCO 
Accounts,  the  Trust  will  issue  shares  of 
beneficial  interest  to  the  Continuing 
Account.  Shares  of  the  Common  Stock 
Portfolio  of  the  Trust  will  be  issued  in 
return  for  the  assets  of  the  Annuity 
Fund,  shares  of  the  Corporate  Bond 
Portfolio  (to  be  created  upon  the 
Reoganization)  of  the  Trust  will  be 
issued  in  return  for  the  assets  of 
Account  C  and  shares  of  the  Money 
Market  Portfolio  of  the  Trust  will  1^ 
issued  in  return  for  the  assets  of 
Account  D. 

17.  The  number  of  shares  of  each 
Portfolio  to  be  issued  in  connection 
with  the  Reorganization  to  the 
respective  corresponding  sub-account  of 
the  Continuing  Accotmt  shall  be 
determined  by  dividing  the  value  of  the 
portfolio  assets  of  each  GARCO  Account 
to  be  transferred  (as  of  the  close  of 
trading  on  the  business  day  next 
preceding  the  Effective  Date  of  the 
Reorganization)  by  the  per  share  net 
asset  value  of  shares  of  the 
corresponding  Portfolio  (as  of  the  close 
of  trading  on  the  business  day  next 
preceding  the  Effective  Date). 

Applicants  state  that  as  a  result,  each 
Portfolio  share  that  is  issued  in  the 
Reorganization  will  be  issued  for 
consideration  equal  to  the  net  asset 
value  of  the  share.  The  Trust  will  issue 
full  and  fractional  shares  of  each 
Portfolio  receiving  assets  in  the 
reorganization.  Applicants  represent 
that  they  intend  to  comply  with  section 
22(c)  of  the  1940  Act  and  Rule  22c-l 
thereunder  in  effecting  the  transfers  of 
shares  of  the  Reoraanization. 

18.  As  of  the  Eff^tive  Date,  the 
investment  management  agreements 
between  CCM  and  each  of  the  GARCO 
Accounts  and  the  investment  sub¬ 
advisory  agreement  between  CCM  and 
McStay  with  respect  to  the  Annuity 
Fund  will  terminate.  CCM  will  continue 
as  investment  adviser  under  its  present 
investment  advisory  arrangements  with 
the  Trust,  except  that  CCM  will  also 
manage  the  Corporate  Bond  Portfolio. 

19.  With  respect  to  existing  GARCO 
Contracts  outstanding  immediately  prior 
to  the  Effective  Date,  GARCO  will  issue 
an  endorsement  guaranteeing  that  the 
total  of  the  advisory  fees  charged  against 
any  of  the  Trust’s  Portfolios  the  shares 
of  which  are  purchased  by  the 
Continuing  Account,  plus  the  mortality 
and  expense  risk,  administrative  and 
any  other  charges  upon  the  assets  of  the 
corresponding  sub-accounts  of  the 
Continuing  Account,  will  never  exceed 
an  amount  that  is  equal  to  the  total 


amount  of  the  same  charges  that  would 
have  been  imposed  tmder  such  GARCO 
Contracts  absent  the  Reorganization. 

With  respect  to  such  GARCO  Contracts, 
GARCO  will  reimburse  to  the 
appropriate  sub-account  of  the 
Continuing  Account  an  amotmt  that 
represents  the  difference  between  the 
current  investment  advisory  fee  of  .44% 
per  annum  charged  the  GARCO 
Accounts  and  the  amount  of  the 
advisory  fee  charged  to  the 
corresponding  Portfolio  of  the  Trust. 

The  mortality  and  expense  risk  and 
administrative  charges  will  not  change, 
or  will  be  reimbursed,  and  any  other 
charges  imposed  on  the  assets  of  the 
Continuing  Account  are  not  expected  to 
exceed  the  amount  of  such  charges  prior 
to  the  Reorganization  or  they  will  be 
reimbursed. 

20.  The  application  states  that 
GARCO  will  not  assume  extraordinary 
or  non-recurring  expenses  of  the  Trust, 
no  does  the  reimbursement  apply  to  any 
federal  income  tax  if  the  Trust  or  any 
Portfolio  fails  to  qualify  as  a  “registered 
investment  company”  under  applicable 
provisions  of  the  Internal  Revenue 
Code,  as  amended. 

21.  The  Continuing  Acccimt  has  filed 
with  the  Commission  a. post-effective 
amendment  on  Form  N-4  to  its  current 
registration  statement  on  Form  N-3.  The 
application  states  that  such  registration 
statement  is  expected  to  be  effective  as 
of  the  Effective  Date. 

22.  On  matters  upon  which  Contract 
Owners  currently  have  a  voting 
privilege,  the  application  represents 
that,  following  the  Reorganization, 
Contract  Owners  will  have  the 
opportunity  to  instruct  GARCDO  as  to  the 
voting  of  the  Trust’s  shares  attributable 
to  the  Contract  Owners’  respective 
account  values.  GARCO  will  then  vote 
the  shares  of  each  Portfolio  of  the  Trust 
held  by  the  Continuing  Account  and 
attributable  to  the  GARCXD  ([k)ntracts  in 
accordance  with  instructions  received 
from  Contract  Owners.  Shares  of  the 
Trust  held  by  the  Continuing  Account 
that  are  not  attributable  to  Contract 
Owners  or  for  which  instructions  have 
not  been  received  will  be  voted  by 
GARCO  in  the  same  proportion  as  the 
shares  for  which  instructions  have  been 
received. 

23.  The  Application  states  that  proxy 
materials  were  provided  to  Contract 
Owners.  These  materials  included  a 
proxy  statement/prospectus  filed  with 
the  Commission  on  Form  N-14  and 
incorporated  by  reference  into  the 
application.  On  December  14, 1992, 
special  meetings  of  the  Contract  Owners 
of  each  GARCO  Account  were  held.  At 
these  meetings,  the  application 
represents  that,  with  respect  to  each 
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GARCO  Account,  the  Reorganization 
was  approved  by  a  vote  of  the  Contract 
Owners  which  ^Ifills  the  requirements 
of  the  1940  Act. 

Applicants’  Legal  Analysis 

Affiliated  Transactions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  sections  6(c) 
and  17(b)  of  the  1940  Act,  grant  the 
exemptions  set  forth  in  the  application 
in  connection  with  the  Reorganization. 

2.  Section  17(a)(1)  of  the  1940  Act 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  an  affiliated 
person,  acting  as  principal,  from 
knowingly  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  any  of  the  persons 
described  in  section  17(a)(1)  from 
purchasing  any  security  or  other 
property  from  a  registered  investment 
company. 

3.  Each  GARCO  Account  and  the 
Trust  may  be  deemed  to  be  an  affiliated 
person  of  one  another  or  an  affiliated 
person  of  an  affiliated  person  imder 
section  2(a)(3)  of  the  1940  Act,  and  the 
Reorganization  may  be  deemed  to 
involve  one  or  more  purchase  or  sales 
of  securities  or  property  among  the 
GARCO  Accounts  and  the  Trust. 

4.  Section  6(c)  of  the  1940  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions  from 
any  provision  of  or  any  rule  or 
regulation  under  the  1940  Act  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

5.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  transactions 
prohibited  by  section  17(a)  of  the  1940 
Act,  upon  application,  if  evidence 
establishes  that: 

(a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned; 

(b)  The  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  such  company’s 
registration  statement  and  reports  filed 
under  the  1940  Act:  and 

(c)  The  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  1940  Act. 


6.  Applicants  represent  that  the  terms 
of  the  Reorganization,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  further 
represent  that  the  terms  of  the 
Reorganization  are  consistent  with  the 
investment  policies  of  each  of  the 
GARCO  Accounts  and  the  Portfolios  of 
the  Trust,  and  are  consistent  with  the 
general  purposes  of  the  1940  Act. 
Applicants  submit  that  the  proposed 
transactions  will  be  efiected  in  a  manner 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

7.  The  application  notes  that  the 
governing  bodies  of  the  GARCO 
Accounts  and  of  the  Trust  have 
separately  determined  that  the 
transactions  contemplated  by  the 
Agreement  are  in  the  best  interest  of  the 
Contract  Owners  and  of  the 
shareholders  of  the  Trust.  The  Board  of 
Trustees  of  the  Trust  concluded  that  the 
overall  level  of  fees  and  charges  borne, 
directly  or  indirectly,  by  the  present 
shareholders  of  the  Trust  will  be  no 
greater  immediately  after  the 
Reorganization  than  immediately  prior 
to  the  Reorganization.  Applicants  argue 
that  certain  fees  and  expenses  may 
reduced  by  virtue  of  the  economies  of 
scale  that  could  result  frnm  the  larger 
asset  base  after  the  Reorganization. 

8.  Applicants  argue  that  the 
Reorganization  will  benefit  Contract 
Owners  by  making  investments  in  each 
of  the  Portfolios  of  the  Trust  available. 

A  Contract  Owner  may  direct  GARCO  to 
allocate  purchase  payments  or  effect 
transfers  among  any  one  of  the  sub¬ 
accounts  of  the  Continuing  Accoimt 
which  will  invest  in  shares  of  a 
corresponding  Portfolio  of  the  Trust. 
Applicants  note  that  because  of  the 
guaranteed  limitation  on  expenses  that 
will  be  applicable  under  the  existing 
GARCO  Contracts,  the  current  Contract 
Owners  will  be  able  to  invest  in  any  one 
of  the  Portfolios  at  no  increase  in  cost 
even  though  the  investment  advisory 
fees  to  be  paid  by  each  of  the  Portfolios 
are  higher  than  the  advisory  fees  now 
charged  to  the  GARCO  Accounts. 

9.  Applicants  state  that  the 
Reorganization  is  expected  to  benefit  the 
GARCO  Accounts,  as  well  as  G.ARCO, 
by  reducing  costs  through 
administrative  efficiencies,  economies 
of  scale  and  less  complex  record 
keeping.  Moreover,  existing  and  future 
Contract  Owners  with  interests  in  the 
Trust  are  expected  to  benefit  to  the 
extent  that,  as  a  result  of  the 
transactions,  common  management  of  a 
larger  asset  base  will  tend:  To  faciUtate 
maximum  investment  flexibility;  to 
increase  the  possibility  that  additional 


investment  portfolios  may  be  added  to 
the  Trust  in  the  futiue;  and,  to  enhance 
liquidity. 

10.  GARCO  will  obtain  an  opinion  of 
tax  counsel  indicating  that  the  transfer 
of  assets  and  the  combination  of  the 
GARCO  Accounts  in  the  Reorganization 
will  be  "tax-fr^  events”.  No  gain  or  loss 
will  be  realized  on  the  transfers  or 
combinations  contemplated  by  the 
Reorganization. 

11.  Applicants  state  that  GARCO  has 
obtained  Contract  Owner  approval  of 
the  Reorganization  by  at  least  the  vote 
required  under  the  1940  Act.  Applicants 
represent  that  Contract  Owners  were 
informed  fully  of  the  terms  of  the 
Reorganization  through  the  proxy 
materials  and  had  an  opportimity  to 
approve  or  disapprove  the 
Reorganization  at  special  meetings  of 
the  Contract  Owners  called  for  that 
purpose. 

12.  Applicants  represent  that  the 
terms  of  the  Agreement  and  of  the 
Reorganization  meet  all  of  the 
requirements  of  sections  6(c)  and  17(b) 
of  the  1940  Act  and  that  an  order  shoxild 
therefore  be  granted  exempting,  to  the 
extent  requested,  the  proposed 
Reorganization  frnm  the  provisions  of 
section  17(a). 

13.  Applicants  state  that  they  do  not 
request  an  order  under  Rule  17d-l  in 
reliance  upon  an  opinion  of  counsel 
concluding  that  the  Reorganization  is 
not  a  joint  transaction  or  joint 
arrangement  as  contemplated  by  section 
17(d)  or  Rule  17d-l  thereunder.* 

Mortality  and  Expense  Risk 

1.  Applicants*  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  the  exemptions  ^m 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants’  assessment  of  the  daily 
charge  for  mortality  and  expense  risks. 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act,  in  pertinent  part,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  imless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
agreements  which  prohibit  any  payment 
to  the  depositor  or  principal 
underwriter  for  such  trust  except  a  fee, 
not  exceeding  such  reasonable  amount 
as  the  Commission  may  prescribe  for 


2  Applicants  represent  that  the  application  will  be 
amended  during  the  notice  period  to  reflect  this 
representation. 

^  With  respect  to  the  exemptive  request  in 
connection  with  the  assessment  of  mortality  and 
expense  risk  charges,  “Applicants”  refers  only  to 
GARCO,  the  Continuing  Account  and  Equity  Sales. 
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bookkeeping  and  other  administrative 
duties,  of  a  character  normally 
performed  by  the  bank. 

2.  Applicants  represent  that  the  level 
of  the  mortality  and  expense  risk  that 
will  be  charged  is  within  the  range  of 
industry  pierce  for  comparable 
variable  annuity  contracts.  Applicants 
state  that  they  ^ve  reviewed  publicly 
available  infwmation  regarding 
products  of  other  companies  t^ung  into 
consideration,  in  addition  to  the 
mortality  and  expmise  risk  charges  of 
the  other  companies,  such  factors  as: 
Guaranteed  minimum  death  benefits; 
guaranteed  annuity  purchase  rates; 
minimum  initial  ana  subsequent 
purchase  payments;  other  contract 
charges;  the  manner  in  which  charges 
are  imposed;  maii;et  sector;  investment 
options  under  contracts;  and  availability 
to  individual  qualified  and  non-tax- 
qualified  plans.  Based  upon  this  review. 
Applicants  conclude  that  the  mortality 
and  expense  risk  to  be  charged  is  within 
the  range  of  charges  determined  by 
industry  practice.  Applicants  represent 
that  they  will,  horn  the  Effective  Date, 
maintain  at  GARCO’s  principal 
executive  office,  and  make  available  to 
the  Commission  or  its  staff  upon 
request,  a  memorandum  setting  forth  in 
detail  the  variable  aimuity  products 
analyzed  and  the  methodology,  and 
results  of,  GARCO's  comparative 
review. 

3.  Applicants  recognize  that  the  sales 
loads  under  the  CARGO  Contracts  may 
not  cover  all  costs  relating  to  the 
distribution  of  the  CARGO  Contracts 
and  that,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  the 
profit  may  be  offset  by  distribution 
expenses  not  reimbursed  by  sales  loads. 
The  application  states  that  CARGO  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  distribution 
financing  arrangement  will  benefit  the 
Continuing  Account  and  Contract 
Owners.  The  basis  for  such  conclusion 
is  set  forth  in  a  memorandum  which 
will  be  maintained,  fiom  the  Effective 
I>ate,  at  GARCO's  principal  executive 
office  and  Mali  be  available  to  the 
Conunission. 

4.  GARCO  represents  that  the 
Continuing  Account  will  invest  only  in 
the  Trust  which  undertakes,  in  the  event 
the  Trust  should  adopt  any  plan  under 
Rule  12b-l  under  the  1940  Act  to 
finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by 
the  Trustees,  including  at  least  a 
majority  of  the  members  of  which  are 
not  "interested  persons”  of  the  Trust 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

5.  The  application  states  that,  for  all 
of  the  reasons  stated  therein,  the 


requests  for  exemption  horn  sections 
26(a)(2)(C)  and  27(c)(2)  meet  the 
standa^  set  forth  in  section  6(c)  and 
are,  therefore,  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  delegated 
authcwity. 

Margaret  H.  McFarland. 

Deputy  Seaelaiy. 

[FR  Doc.  93-5353  Filed  3-8-93;  8:45  am] 


Ivy  Fund,  •!  •!.;  Notice  of  Application 

March  2. 1993.  ^ 

AGENCY:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act”). 
APPLICANTS:  Ivy  Fund,  The  Mackenzie 
Funds  Inc.  ("Mackenzie”),  Mackenzie 
Investment  Management  Inc.  ("MIMI”) 
and  Ivy  Management,  Inc.  ("Ivy 
Management”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
the  provisions  of  sections  2(a)(32). 
2(a)(35),  18(f)(1).  18(g),  18(i),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  will  permit  certain 
open-end  management  investment 
companies  to  (a)  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities  and  (b) 
assess  and.  xmder  certain  circumstances, 
waive  a  contingent  deferred  sales  load 
(“CDSC”)  on  certain  redemptions  of 
shares. 

RLMG  DATE:  The  application  was  filed 
on  July  21. 1992  and  amendments  were 
filed  on  O^ober  22, 1992,  December  23, 

1992,  and  February  10, 1993.  In  letters 
dated  February  25, 1993  and  March  2, 

1993,  applicant’s  counsel  has  stated  that 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  29, 1993  and  should  ^ 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 


■■'■'"...li .  I 

Hearing  requests  should  state  the  nature 
of  the  writer’s  intmest,  the  reason  for  the  | 
request,  and  the  issues  contested.  | 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants.  700  Norm  F^eral  Highway, 
Suite  300,  Boca  Raton.  Florida  33432. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  272-3030 
(Division  of  Investment  Management, 

Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Ivy  Fund  and  Mackenzie  are  both 
registered  diversified,  open-end 
management  investment  companies  of 
the  series  type.  Ivy  Fund  is  a 
Massachusetts  business  trust  and 
Mackenzie  is  a  Maryland  coimoration. 

2.  Ivy  Fund  currently  has  four 
separate  portfolios:  Ivy  Growth  with 
Income  Fund  ("IGIF”),  Ivy  Growth  Fxmd 
(“IGF”),  Ivy  International  Fund  (“IIF”), 
and  Ivy  Money  Market  Fund.  Ciurently 
IGF,  IIF,  and  IGIF  (the  "Equity 
Portfolios”)  charge  a  firont-end  sales 
load  of  5.75%  for  purchases  of  less  than 
$50,000,  scaling  dowm  in  steps  to  no 
front-end  sales  load  for  purchases  of  $1 
million  or  more.  In  addition,  the  Equity 
Portfolios  have  adopted  a  plan  pursuant 
to  rule  12b-l  under  the  Act  (’’12b-l 
Plan”). 

3.  Mackenzie  currently  has  four 
portfolios:  Mackenzie  Cwada  Fund, 
Mackenzie  Growth  and  Income  Fund 
(the  "Mackenzie  Fund”),  Mackenzie 
Global  Fund,  and  Mackenzie  Adjustable 
U.S.  Government  Securities  Trust.*  The 
Mackenzie  Fund  currently  charges  a 
fi-ont-end  sales  load  of  2.75%  for 
purchases  of  less  than  $100,000,  scaling 
down  in  steps  to  no  front-end  sales  load 
for  purchases  of  $1  million  or  more.  It 
also  has  a  12b-l  Plan. 

4.  MIMI,  a  majority-owned  subsidiary 
of  Mackenzie  Financial  Corporation 
("MFC”),  is  a  Delaware  corporation  that 
is  a  registered  investment  adviser  and  a 
registered  broker-dealer.  MIMI  currently 
acts  as  the  business  manager  and 
principal  underwriter  for  Mackenize, 
and  as  investment  adviser  for  the 


'  Mackenzie  Canada  Fund,  Mackenzie  Global 
Fund,  and  The  Mackenzie  Adjustable  U.S. 
Government  Securities  Trust  do  not  currently 
intend  to  rely  on  the  order. 
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Mackenzie  Global  Fund,  Mackenzie 
Adjustable  U.S.  Government  Securities 
Trust,  and  the  Mackenzie  Fund.  MFC 
serves  as  investment  adviser  to 
Mackenzie  Canada  Fund.  MIMI  also  acts 
as  distributor  of  the  shares  of  the  Ivy 
Fund. 

5.  Ivy  Management,  a  wholly-owned 
subsidiary  of  MIMI,  is  a  Massachusetts 
corporation  that  is  a  registered 
investment  adviser.  Ivy  Management 
serves  as  manager  of  and  investment 
adviser  to  Ivy  Fimd. 

6.  Mackenzie  and  Ivy  F\md  have 
entered  into  an  administrative  services 
agreement  (the  “Mackenzie  Services 
Plan”)  with  MIMI  under  which  each 
portfolio  pays  MIMI  a  monthly  fee  based 
on  the  average  daily  value  of  the 
portfolio’s  net  assets  during  the 
preceding  month  at  an  annual  rate  of 
0.10%.  In  addition.  Ivy  Management 
serves  as  transfer  agent  and  dividend 
paying  agent  for  the  Mackenzie  Fund 
and  the  Ivy  Fund  portfolios  and 
provides  certain  shareholder  and 
shareholder-related  services  rmder  a 
transfer  agency  and  shareholder  services 
agreement  (“Transfer  Agency 
Agreement”)  with  the  portfolios. 

7.  On  October  9, 1991,  the 
Commission  issued  an  order  imder 
section  6(c)  of  the  Act  exempting  MIMI 
and  Mackenzie  from  the  provisions  of 
sections  18(f)(1),  18(g),  and  18(i)  of  the 
Act  to  permit  the  issuance  and  sale  of 
two  separate  classes  of  seciirities 
representing  interests  in  the  same 
portfolio  (Investment  Company  Act 
Release  No.  18357,  Oct.  9, 1991).  The 
dual  distribution  system  has  not  yet 
been  implemented.  The  requested  order 
would  supersede  the  prior  order. 

8.  Applicants  request  that  relief 
extend  to  any  futiire  investment 
portfolio  of  Ivy  Fund,  Mackenize,  or  any 
registered  open-end  investment 
companies  (or  series  thereof)  (a)  whose 
investment  adviser  is  MIMI,  MFC,  Ivy 
Management,  or  an  investment  adviser 
that  is  imder  common  control  with 
MIMI  (collectively,  the  “Adviser”),  or 
(b)  whose  principal  underwriter  is 
MIMI,  or  a  principal  underwriter  that  is 
under  common  control  with  MIMI 
(collectively,  the  "Distributor”). 
(Collectively,  Ivy  Fund,  Mackenzie,  and 
all  such  investment  companies  are 
referred  to  as  the  “Funds.”  Series  of  the 
Funds  are  referred  to  as  the 
“Portfolios.”)  Any  existing  or  future 
open-end  investment  company  and  any 
existing  or  future  Portfolio  relying  upon 
the  requested  order  will  comply  with 
each  of  the  conditions  and  the 
representations  as  set  forth  in  the 
application.  No  money  market  portfolio 
will  rely  on  the  order  requested. 


A.  The  Multiple  Class  Distribution 
System 

9.  Applicants  propose  to  establish  a 
multiple  class  distribution  system  to 
enable  each  Portfolio  to  select  among  an 
array  of  difierent  loads,  distribution, 
service  and  administration  fees,  and 
CDSCs  (the  “Multiple  Class  Distribution 
System”).  Options  offered  will  be 
limited  to  combinations  of  those 
described  in  the  application.  Initially, 
the  applicants  anticipate  that  only  the 
Equity  Portfolios  would  implement  the 
Multiple  Class  Distribution  System,  and 
it  is  expected  that  IGF  and  IIF  would 
establish  two  classes,  while  IGIF  would 
estabUsh  three  classes.  In  the  future 
other  Portfolios  may  want  to  implement 
the  Multiple  Class  Distribution  System. 

10.  If  the  relief  requested  in  the 
application  is  grants,  a  Portfolio 
utilizing  the  Multiple  Class  Distribution 
System  would  adopt  a  policy  of  making 
a  daily  distribution  declaration  on 
shares  of  the  various  classes  in  a  manner 
that  would  result  in  all  classes  having 
the  same  net  asset  value.  The  hoard  of 
trustees  would  have  authority  to  declare 
distributions  on  the  classes  of  shares  of 
a  Portfolio  at  its  discretion,  including 
distributions  made  to  comply  with  the 
distribution  requirements  under  federal 
tax  law.  Any  such  distributions,  other 
than  amounts  needed  to  equalize  the  net 
asset  of  the  shares  of  the  classes  of  a 
Portfolio,  will  be  declared  equally  on  all 
classes. 

11.  While  the  Equity  Portfolios 
currently  pay  distributions  on  shares  on 
an  annual  basis,  certain  Portfolios  of 
other  Funds  currently  pay  distributions 
more  frequently,  such  as  quarterly.  If 
such  Portfolios  adopt  the  Multiple  Class 
Distribution  System,  it  is  anticipated 
that  the  distribution  policies  for  such 
Portfolios  would  provide  for  the 
payment  of  distributions  more 
frequently.  Applicants’  current  intent, 
however,  is  to  pay  daily  dividend 
declarations  on  Class  A  shares  (as 
described  below)  of  the  Equity 
Portfolios  monthly. 

12.  Applicants  expect  that  the  daily 
distribution  declarations  generally 
would  be  comprised  of  net  investment 
income  and  net  realized  short-term 
capital  gains,  although  the  source  of 
these  distributions  for  purposes  of  the 
Act  would  not  be  determined  until  the 
time  of  the  payment.  If,  for  any  daily 
declaration  of  distributions  of  a  class  of 
shares  of  a  Portfolio,  it  is  determined 
that,  at  the  time  of  payment,  net 
investment  income  and  short-term 
capital  gains  are  less  than  the  amount  of 
the  declaration,  the  difference  would  be 
treated  as  a  distribution  from  the 
Portfolio’s  capital  attributable  to  such 


shares  for  purposes  of  the  Act 
Applicants  represent  that  they  will 
comply  with  the  requirements  of  section 
19(a)  of  the  Act  and  ndes  19a-l  and 
19b-l  thereunder. 

13.  Ivy  Fund  proposes  to  divide  its 
shares  of  beneficial  interest  of  IGF  and 
nF  into  two  classes,  each  with  its  own 
distribution  financing  method.  The 
outstanding  shares  of  IGF  and  IIF  would 
be  classified  as  Class  A  shares.  New 
Class  A  shares  would  be  offered  to  the 
public  with  a  firont-end  sales  load, 
although  certain  classes  of  shareholders 
would  be  entitled  to  purchase  vdthout 

a  front-end  sales  load.  Ivy  Fund’s 
current  12b-l  Plan  would  continue  for 
the  Class  A  shares  of  IGF  and  IIF.  Class 
A  shares  of  IGF  and  IIP  would  be  subject 
to  a  12b-l  fee,  which  is  expected  to 
at  a  rate  equal  on  an  annual  basis  of  up 
to  0.25%  of  the  average  daily  net  asset 
value  of  outstanding  shares  issued  after 
December  31. 1991  for  which  a  broker- 
dealer  is  designated  as  nominee  or  the 
dealer  of  record  for  the  shareholder 
account. 

14.  IGF  and  IIF  would  adopt  a  policy 
of  making  a  daily  distribution 
declaration  on  their  Class  A  shares  at  a 
rate  of  0.75%  of  the  net  assets 
attributable  to  such  shares,  plus  any 
amount  needed  to  equalize  the  net  asset 
value  of  Class  A  shares  with  Class  B 
shares.  The  daily  distribution 
declarations  on  the  Class  A  shares  of 
IGF  and  IIF,  when  added  to  the  12b-l 
fees  attributable  to  the  Class  A  shares  of 
these  Portfolios,  will  decrease  the  net 
asset  value  per  share  of  the  Class  A 
shares  so  that  it  equals  that  of  the  Class 
B  shares. 

15.  IGF  and  IIF  would  create  a  new 
class  of  shares,  designated  Class  B 
shares.  As  currently  contemplated,  the 
Class  B  shares  would  be  sold  without  a 
front-end  sales  load,  subject  to  a  12b-l 
fee  of  1.0%  (0.25%  of  such  fee  would 
be  designated  a  service  fee)  of  the 
average  daily  net  assets  attributable  to 
such  shares  and,  during  the  first  year 
following  the  date  of  purchase,  a  1.0% 
CDSC.  A  portion  of  these  fees  will  be 
paid  to  securities  dealers  and  the 
balance  of  the  12b-l  fee  would  be 
retained  by  MIMI. 

16.  Applicants  anticipate  that 
Mackenzie  Fund  will  be  reorganized 
into  IGIF  (the  “Reorganization”).  After 
the  Reorganization,  IGIF  would  create 
three  classes  of  shares.  IGIF  Class  A 
shares  would  have  all  the  same  features 
as  the  Class  A  shares  of  IGF  and  UP, 
except  that  IGIF  would  adopt  a  policy 
of  making  a  daily  distribution 
declaration  on  Class  A  shares  at  a  rate 
of  0.95%  of  the  net  assets  attributable  to 
such  shares,  plus  any  amount  needed  to 
equalize  the  net  asset  value  of  Class  A 
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shares  with  Class  B  and  Class  C  shares. 
The  daily  distribution  declaration  on 
IGIF  ClaM  A  shares  and  the  daily 
distribution  declaration  an  IGIF  Class  B 
shares,  respectively,  when  added  to  the 
12b-l  fees  attributahle  to  IGIF  Class  A 
and  Class  B  shares  will  decrease  the  net 
asset  value  per  share  of  IGIF  Class  A  and 
Class  B  shares  in  equal  amounts. 

17.  IGIF  Class  C  wares  will  have  all 
the  same  features  as  the  Class  B  shares 
of  IGF  and  IIF,  except  that  IQF  would 
adopt  a  distribution  policy  that  would 
provide  for  a  daily  distribution 
declaration  on  its  Class  B  shares  at  a  rate 
of  0.20%  per  annum  of  the  net  assets 
attributable  to  such  shares. 

18.  IGIF  Class  C  shares  would  be 
shares  of  IGIF  which  are  issued  to 
Mackenzie  Fimd  shareholders  in 
connection  with  the  Reorganization. 
Thera  would  be  no  specific  policy  for 
IGIF  Class  C  on  the  declaration  of 
distribution  except  to  make  sufficient 
distributions  to  relieve  it  of  federal 
Income  tax  on  its  earnings. 

19.  IGIF  Class  C  shares  would  he 
subject  to  a  12b-l  fee  of  1.20%  (0.25% 
of  the  fee  to  be  designated  a  service  fee) 
of  the  average  net  assets  attributable  to 
such  shares.  On  or  before  July  7, 1993, 
the  aggregate  12b-l  fee  for  IGIF  Class  C 
shares  would  be  reduced  to  1.0%  in 
accordance  with  article  m,  section  26  of 
the  National  Association  of  Securities 
Dealers.  Inc.,  as  amended,  when  it 
becomes  eff^ive  on  July  7, 1993  (the 
“NASD  Rule").  When  the  12b-l  fM  on 
the  IGIF  Class  C  shares  is  reduced  to 
1.0%  to  comply  with  the  NASD  Rule 
there  will  be  a  reduction  in  the 
distribution  policies  for  the  IGIF  Class  A 
and  Class  B  ^ares  of  0.20%. 
Accordingly,  the  net  asset  value  per 
share  of  IG^  Class  A,  Class  B,  and  Class 
C  shares  wrill  remain  identical.  No  sales 
load  would  he  charged  for  the  exchange 
of  Mackenzie  Fund  shares  for  IGIF  Class 
shares. 

20.  IGIF  Class  C  shares  would  convert 
to  Class  A  shares  after  specified  holding 
periods  from  2  to  8  years.  The 
conversion  of  IGIF  Class  C  shares  to 
IGIF  Qass  A  shares  may  be  suspended 
if  either  a  tax  ruling,  if  obtained,  is 
revoked  by  the  Internal  Revenue 
Service,  an  opinion  of  counsel  is 
withdrawn,  or  IGIF's  board  of  trustees 
determines  that  continuing  such 
conversions  would  have  adverse  tax 
consequences  for  IGIF  or  its 
shareholders.  In  the  event  that 
conversions  of  IGIF  Class  C  shares  do 
not  occur,  such  shares  might  continue  to 
he  subject  to  a  12b-l  fee  for  an 
indefinite  period  whidi  may  extend 
beyond  the  period  prescribe  by  the 
proposed  Multiple  Qass  Distribution 
System. 


21.  The  purpose  of  the  third  class  of 
IGIF,  Class  C.  is  to  compensate  MIMI  for 
expenses  incurred  in  the  sale  of  shares 
of  Mackenzie  Fund  shares  and  relieve 
the  holders  of  Mackenzie  Fund  shares 
that  have  been  outstanding  for  more 
than  the  prescaibed  period  of  the  burden 
of  a  portion  of  the  distribution  fee. 

22.  Class  C  shares  will  not  be  offered 
to  the  public.  The  Mackenzie  Fund 
shareholders  will  receive  disclosure 
required  in  form  N-14  regarding  the 
IGEF  Qass  C  shares  as  part  of  the  pro)ro 
materials  soliciting  their  approval  of  the 
Reorganization.  IGIF  Class  A  and  Class 
B  sh^holders  will  not  be  able  to 
purchase  IGIF  Qass  C  shares.  After  all 
IGIF  Class  C  shares  have  converted  to 
IGIF  Class  A  shares,  IGIF  Qass  C  will  be 
terminated.  For  the  period  of  time  that 
IGIF  Class  C  is  in  existence,  the 
prospectus  for  IGIF  Class  A  and  Class  B 
will  identify  its  existence. 

23.  It  is  currently  contemplated  that 
only  IGIF  Qass  C  shares  will  have 
conversion  rights.  Applicants  also 
desire  to  have  the  ability  to  convert 
shares  of  a  future  class  or  classes  of  a 
Portfolio  to  those  of  another  subject  to 
terms  fully  disclosed  in  a  Portfolio’s 
then  current  registration  statement, 
including  the  following:  (a)  All 
conversions  will  be  done  at  net  asset 
value  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge,  so  that 
the  value  of  each  shareholder's  accoimt 
immediately  before  conversion  will  be 
the  same  as  the  value  of  the  account 
immediately  after  conversion:  (b)  any 
conversion  feature  adopted  by  a 
Portfolio  will  be  fully  disclosed  in  the 
Portfolio’s  then-current  prospectus;  (c) 
the  converted  shares  will  be  subject  to 
an  asset-based  sales  charge  and/or 
service  fee  (as  those  terms  are  defined 
in  article  m,  section  26  of  the  NASD 
Rules  of  Fair  Practice),  if  any,  that  in  the 
aggregate  are  lower  than  the  asset-based 
sales  charge  and  service  fee  to  which 
they  were  subject  prior  to  the 
conversions;  (d)  any  conversion  feature 
will  be  subject  to  the  availability  of  a 
ruling  of  the  Internal  Revenue  Service  or 
an  opinion  of  counsel,  as  may  be 
appropriate,  that  the  conversion  of 
shares  does  not  constitute  a  taxable 
event  under  federal  tax  law;  and  (e) 
shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  the  class 
subject  to  conversion  ("target  class 
shares”)  will  either  be  paid  in  shares  of 
the  class  in  which  they  are  to  be 
converted  ("purchase  class  shares”)  or 
will  be  considered  to  be  held  in  a 
separate  sub-account  and  would  convert 
to  purchase  class  shares  in  the  same 
proportion  as  the  ratio  that  the 
shareholder's  target  class  shares 


—  ! 

converting  to  purchase  class  shares 
bears  to  the  shareholder’s  total  target 
class  shares  not  acquired  through 
dividends  and  distributions.  A  Portfolio 
would  elect  one  of  these  two  methods 
and  would  treat  the  reinvestment  of 
dividends  and  distributions  of  a  target 
class  uniformly.  In  addition,  different 
breakpoints  and  holding  periods,  within 
2  and  8  years  limits,  may  be  adopted  for 
new  classes  of  shares  of  a  Portfolio  that 
determines  to  implement  the  Multiple 
Qass  Distribution  System. 

24.  If  a  shareholder  holds  more  than 
one  class  of  shares  in  a  Portfolio,  or  any 
combination  of  classes,  the  Portfolio 
will  redeem  the  shares  having  the 
highest  12b-l  fees  first;  provided  that 
shares  subject  to  a  CDSC  will  always  be 
redeemed  last,  unless  the  shareholder 
specifically  elects  otherwise.  Broker- 
dealers  redeeming  shares  of  a  Portfolio 
will  be  provided  guidelines  on  advising 
shareholder  redemptions  when  a 
shareholder  holds  more  than  one  class 
of  shares  in  a  Portfolio.  In  the  case  of 
IGIF  Qass  C  shares,  redemption  will 
occur  in  the  order  that  will  result  in  the 
shortest  holding  period  before 
conversion  for  &e  remaining  IGIF  Qass 
C  shares  (if  any)  after  redemption. 

25.  Under  the  Multiple  Qass 
Distribution  System,  each  share  in  a 
particular  Portfolio,  regardless  of  class, 
would  represent  an  equal  pro  rata 
interest  in  the  Portfolio,  and  would  have 
identical  voting,  dividend,  liquidation 
and  other  rights,  preferences,  powers, 
restrictions,  limitations,  qualifications, 
designations  and  terms  and  conditions, 
except  for:  (a)  The  impact  of  the 
differing  12b-l  fees,  service  and 
administration  fees  paid  with  respect  to 
classes  of  shares;  (b)  the  different 
distribution  declarations  on  different 
classes  to  equalize  the  net  asset  value  of 
all  classes  of  shares;  (c)  the  voting  rights 
on  matters  which  pertain  to  the  12b-l 
Plan  of  a  particular  class;  (d)  the 
conversion  featme  applicable  only  to 
the  Qass  C  shares  or  foture  equivalent 
shares;  (e)  classes  that  impose  a  rule 
12b-l  fee  may  convert  to  another  class; 

(f)  the  option  to  sell  shares  subject  to  no 
load,  a  mont-end  load  or  a  CDSC;  (g)  the 
designation  of  each  class  of  shares:  and 
(h)  the  different  exchange  privileges  for 
each  class. 

26.  It  is  contemplated  that  one  or 
more  of  the  Funds  or  Portfolios  may 
enter  agreements  for  administrative  and 
transfer  agency  services  for  the  Fund, 
Portfolio  or  one  or  more  of  its  classes 
(the  "Service  Agreements").  Only  the 
class  or  classes  that  receive  the  services 
as  a  result  of  such  Service  Agreements 
will  bear  the  fees  for  such  services.  To 
the  extent  the  service  fees  are  not  shared 
pro  rata  among  the  classes  of  a  Fund  or 
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Portfolio,  the  distribution  policies  of  the 
classes  will  be  structured  to  account  for 
this  and  the  net  asset  value  of  the 
classes  will  remain  the  same. 

27.  The  net  asset  value  of  all 
outstanding  shares  of  a  Portfolio  will  be 
computed  on  the  same  days  end  at  the 
same  time  by  adding  the  value  of  all 
Portfolio  securities  and  other  assets 
belonging  to  the  Portfolio  involved, 
subtracting  the  liabilities  charged  to  the 
Portfolio,  and  dividing  the  result  by  the 
number  of  such  outstanding  shares. 
Further,  the  gross  income  of  a  Portfolio 
will  be  allocated  on  a  pro  rata  basis  to 
each  outstanding  share  in  the  Portfolio 
regardless  of  class. 

28.  Expenses  of  a  Fund  that  cannot  be 
attributed  directly  to  any  one  Portfolio 
will  be  allocated  to  each  Portfolio  based 
on  the  relative  net  assets  of  each 
Portfolio.  Certain  expenses  attributable 
to  a  particular  Portfolio,  but  not  to  a 
particular  class  will  be  borne  pro  rata  by 
the  outstanding  shares  of  the  Portfolio 
regardless  of  class. 

29.  It  is  contemplated  that  those 
Portfolios  that  implement  a  Multiple 
Class  Distribution  System  may  have  a 
class  of  shares  that  is  exchangeable  for 
the  same  or  similar  class  of  another 
Portfolio.  In  the  case  of  the  Equity 
Portfolios,  the  following  exchange 
privileges  are  contemplated.  Class  A 
shares  may  be  exchanged  for  shares  of 
any  of  the  Mackenzie  funds  on  payment 
of  any  differential  in  sales  load  in 
compliance  with  rule  lla-3.  As 
currently  contemplated,  the  additional 
sales  chmge  will  be  waived  on  an 
exchange  of  shares  which  have  been 
held  for  one  year  or  longer.  There  would 
be  no  sales  charge  for  exchanges  into  the 
Ivy  Money  Market  Fund.  Also,  there 
would  be  no  sales  charge  on  exchanges 
of  shares  acquired  through  dividends 
reinvested,  except  for  sh^s  purchased 
through  dividend  reinvestment  in  the 
Mackenzie  Fund,  Mackenzie  Adjustable 
U.S.  Government  Securities  Trust,  or 
Mackenzie  Limited  Term  Municipal 
Fund  and  exchanged  into  a  Mackenzie 
load  fund.  Class  B  shares  may  be 
exchanged  for  shares  of  any  of  the 
Mackenzie  group  of  funds  on  payment 
of  any  differential  in  sales  load  in 
comphance  with  rule  lla-3.  The  sales 
load  differential,  expressed  as  a 
percentage,  will  be  reduced  1.0%  per 
year  for  each  full  year  for  which  the 
exchanged  shares  have  been 
outstanding.  Class  C  shares  may  be 
exchanged  in  the  same  manner  as  Class 
A  shares. 

B.  The  CDSC 

30.  Applicants  also  propose  assessing 
a  CDSC  on  certain  redemptions  of 
shares.  Each  Portfolio’s  particular  CDSC 


schedule  may  vary,  but  the  CDSC  will 
comply  with  the  NASD  sales  load 
limitations  and  the  provisions  of 
proposed  rule  6c-10. 

31.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  which  were 
purchased  more  than  eight  years  prior  to 
redemption  (the  “CDSC  Period”)  ot 
shares  derived  from  the  reinvestment  of 
dividends.  Furthermore,  no  CDSC  will 
be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder’s  accoimt  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purdiased  during  the 
CDSC  Period.  In  determining  whether  a 
CDSC  is  applicable,  it  will  b«  assumed 
that  a  redemption  is  made  first  of  shares 
representing  capital  appreciation, 
second  of  shares  derived  from 
reinvestment  of  dividends  and  capital 
gains  distributions,  and  finally,  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time.  No  CDSC  will  be 
imposed  on  any  class  of  shares 
purchased  before  the  date  applicants 
receive  an  order  of  the  Commission  or 
the  adoption  of  rule  6c-10,  whichever 
comes  first. 

32.  The  applicants  are  requesting  the 
ability  to  waive  the  CDSC  (a)  on 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Code,  of  a  shareholder  if 
redemption  is  made  within  one  year  of 
death  or  disability  of  a  shareholder,  as 
relevant;  (b)  on  redemptions  made  in 
connection  with  a  lump  sum  or  other 
distribution  following  retirement,  or  in 
the  case  of  an  IRA,  Keogh  Plan,  or  a 
custodial  account  established  pursuant 
to  section  403(b)(7)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
“Code”),  after  attaining  age  59‘/i;  (c)  in 
connection  with  any  redemption  which 
results  from  a  tax-frw  return  of  an 
excess  contribution  pursuant  to  section 
408(d)(4)  or  (5)  of  the  Code;  (d)  in 
connection  with  redemptions  of  shares 
purchased  by  active  or  retired  officers, 
directors  or  trustees,  partners  and 
employees  of  the  Funds,  the  distributor 
or  affiliated  companies,  by  members  of 
the  immediate  families  of  such  persons 
and  by  dealers  having  a  sales  agreement 
with  die  distributor  or  any  trust, 
pension  or  profit  sharing  plan  for  the 
benefit  of  such  persons;  (e)  in 
connection  with  redemptions  by  any 
state,  coAnty,  or  city,  or  any 
instrumentality,  department,  authority 
or  agency  thereof  and  by  trust 
companies  and  bank  trust  departments 
where  law  prohibits  or  limits  these 
entities  from  paying  a  sales-related 
charge;  (f)  in  connection  with 
redemptions  of  shares  made  pursuant  to 
a  shareholder’s  participation  in  any 
systematic  withdrawal  plan  adopted  by 


a  Portfolio;  (g)  in  connection  with 
redemptions  by  accounts  established 
with  an  initial  purchase  order  of  $1 
million  or  more;  (h)  in  connection  with 
redemptions  the  proceeds  of  which  are 
reinvested  in  shares  of  the  same 
Portfolio  within  a  set  number  of  days 
after  such  redemption,  not  to  exceed 
365  days,  as  set  forth  in  the  prospectus;  ^ 

(i)  in  connection  with  redemptions 
effected  by  advisory  accounts  managed 
by  MIMI,  Ivy  Management.  MFC  or  by 
a  company  affiliated  with  any  uf  them; 

(j)  in  connection  with  redemptions  by 
tax-exempt  employee  benefit  plans  as  a 
result  of  the  enactment  or  promulgation 
of  any  law  or  regulation  pursuant  to 
which  continuation  of  the  investment 
would  be  improper,  (k)  in  connection 
with  redemptions  effected  by  registered 
investment  companies  in  connection 
with  the  combination  of  the  investment 
company  with  another  Fund  at  Portfolio 
by  merger,  acquisiticm  of  assets,  or  by 
any  other  transaction;  and  (1)  on 
redemptions  made  for  the  purpose  of 
funding  a  loan  to  a  participant  in  a  tax- 
qualified  retirement  plan  permitted  to 
make  such  loans. 

33.  If  the  directors/trustees  of  a 
Portfolio  determine  to  discontinue  the 
waiver  or  reduction  of  the  CDSC,  the 
disclosure  in  the  Portfolio’s  prospectus 
will  be  appropriately  revised.  Any  class 
of  shares  subject  to  a  CDSC  purchased 
prior  to  the  termination  of  such  waiver 
or  reduction  would  be  able  to  have  the 
CDSC  waived  or  reduced  as  provided  in 
a  Portfolio’s  prospectus  at  the  time  of 
the  purchase  of  such  shares. 

Applicants’  Legal  Analysis 

1.  Applicants  believe  that  the 
issuance  and  sale  of  different  classes  of 
shares  of  a  Portfolio  that  combine 
different  options  such  as  no-load,  front- 
end  load  and  CDSC  with  varying  12b- 

1  Plans  and  Service  Agreements  will 
facilitate  meeting  competitive  demands 
of  today’s  financial  services  industry. 
The  proposed  arrangement  would  both 
enable  the  Funds  to  facilitate  the 
distribution  of  their  shares  and  to  tailor 
services  and  expenses  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

2.  Applicants  believe  that  the 
propos^  allocation  of  expenses  and 
voting  rights  relating  to  the  12b-l  Plans 
in  the  manner  described  above  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 

3.  The  proposed  arrangement  does  not 
involve  borrowings,  and  do€>s  not  affect 


*  The  proposed  CDSC  waiYer  dlows  investors 
who  redeemed  to  reinvest  the  proceeds  plus  the 
amount  of  any  CDSC  previously  paid.  The  credit 
will  be  paid  for  by  the  distributor,  not  the  Funds. 
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a  Portfolio’s  assets  and  reserves  or 
increase  the  speculative  character  of  the 
shares  of  a  Portfolio.  All  shares  will 
participate  pro  rata  in  all  of  a  Portfolio’s 
income  and  all  of  its  expenses. 

Mutuality  of  risk  will  be  preserved  with 
respect  to  the  classes  of  a  Portfolio;  each 
class  will  represent,  on  a  per  share 
basis,  an  equal  pro  rata  interest  in  the 
same  investment  Portfolio  and  will  be 
subject  to  the  sanie  investment  risk  as 
the  other  classes  of  shares  of  the 
Portfolio.  Since  all  classes  of  shares  will 
be  redeemable  at  all  times,  neither  class 
will  have  any  preferences  or  priority 
over  the  other  classes  of  the  Portfolio  in 
the  usual  sense.  The  concern  that 
complex  capital  structures  may  facilitate 
control  without  equity  or  other 
investment  and  may  make  it  difficult  for 
investors  to  value  the  securities  of  a 
Portfolio  is  not  present  under  the 
proposed  arrangement.  The  classes  of 
securities  that  were  present  in  the 
capital  structures  that  prompted  the 
Commission  to  recommend  the 
adoption  of  section  18  of  the  Act  (i.e., 
funded  debt,  preference  stocks  and 
convertible  securities)  are  not  present  in 
the  proposed  arrangement. 

4.  Applicants  submit  that  the 
requested  exemption  to  permit  the 
Portfolios  to  implement  the  proposed 
CDSC  arrangement  is  appropriate,  in  the 
public  interest,  consistent  with  the 
protection  of  investors,  and  consistent 
with  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act.  The 
proposed  Cj)SC  arrangement  will 
provide  shareholders  with  the  option  of 
having  their  full  payment  invested  for 
them  at  the  time  of  their  purchase  of 
shares  of  the  Portfolios  with  no 
deduction  of  a  sales  charge. 

Applicants’  Conditions  ^ 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  Portfolio  of 
investments  of  the  Portfolio,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  of  a 
Portfolio  will  relate  solely  to:  (a) 
Differences  in  policies  with  respect  to 
the  payment  of  distributions;  (b)  the 
impact  the  disproportionate  payments 
made  rmder  the  rule  12b-l  distribution 
plan  of  the  Portfolio  or  under  any 
Service  Agreement  or  Transfer  Agent 
Agreement  and  any  incremental 
expenses  subsequently  identihed  that 


*  Matters  spedflcally  related  to  IGIF  are  identified 
separately  where  appropriate.  "Directors”  includes 
both  the  members  of  a  board  of  directors  of  a 
portfolio  or  of  a  board  of  trustees. 


should  be  properly  allocated  to  one 
class  whicn  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order;  (c)  the  conversion  feature 
applicable  only  to  the  Class  C  shares  or 
future  equivalent  shares;  (d)  the  fact  that 
the  classes  will  vote  separately  with 
respect  to  the  Portfolio’s  rule  12b-l 
distribution  plan,  exc^t  as  provided  in 
condition  4;  (e)  the  dinerent  exchange 
privileges  of  the  classes  of  shares;  and 
(f)  the  designation  of  each  class  of 
shares  of  a  Portfolio. 

2.  The  Directors  of  the  Portfolio, 
including  a  majority  of  the  independent 
Directors,  will  approve  the  Multiple 
Class  Distribution  System.  The  minutes 
of  the  meetings  of  the  Directors  of  the 
Portfolio  regaling  the  deliberations  of 
the  Directors  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Class  Distribution  System  will 
reflect  in  detail  the  reasons  for  the 
Directors’  determination  that  the 
proposed  Multiple  Class  Distribution 
System  is  in  the  best  interests  of  both 
the  Portfolio  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  Directors 
of  the  Portfolio  pursuant  to  their 
hduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  Portfolios 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
classes  of  shares.  The  Directors, 
including  a  majority  of  the  independent 
Directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Ehrectors.  If 
a  conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  If  IGIF  or  another  Portfolio 
implements  any  amendments  to  its  rule 
12b-l  plan  (or.  if  presented  to 
shareholders,  adopts  or  implements  any 
amendment  of  a  non-rule  12b-l 
shareholder  services  plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Class  A  shares  of  IGIF 
or  equivalent  shares  of  another  Portfolio 
("target  class’’  shares)  under  the  plan, 
IGIF  Class  C  shares  or  equivalent  shares 
of  another  Portfolio  ("purchase  class’’ 
shares)  will  stop  converting  into  the 
target  class  unless  the  purchase/:lass 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
Directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
purchase  class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("new  target  class"),  identical  in  all 
material  respects  to  the  target  class  as  it 
existed  prior  to  the  implementation  of 


the  proposal,  no  later  than  such  shares  i 
previously  were  scheduled  to  convert  ' 

into  the  target  class.  If  deemed  advisable 
by  the  Directors  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  purchase  class 
shares  for  a  new  class  (“new  purchase 
class”),  identical  to  existing  purchase 
class  shares  in  all  material  respects 
except  that  new  purchase  class  will 
convert  to  new  target  class.  New  target 
class  or  new  purchase  class  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  ejected  in  any 
manner  that  the  Directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
new  target  class  or  new  purchase  class 
shall  be  borne  solely  by  the  Adviser  and 
the  Distributor.  Purchase  class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  target  class 
shares  subject  to  a  higher  maximum 
payment,  provided  that  the  material 
features  of  the  target  class  plan  and  the 
relationship  of  such  plan  to  the 
purchase  class  shares  are  disclosed  in 
an  effective  registration  statement. 

5.  Any  Shareholder  Services 
Agreement  and  Transfer  Agent 
Agreements  ("Agreements”)  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  the  Agreements,  the  Directors 
will  specifically  consider  whether  (a) 
the  Agreements  are  in  the  best  interest 
of  the  applicable  classes  and  their 
respective  shareholders:  (b)  the  services 
to  be  performed  pursuant  to  the 
Agreements  are  required  for  the 
operation  of  the  applicable  classes;  (c) 
the  service  organizations  can  provide 
services  at  least  equal,  in  nature  and 
quality,  to  those  provided  by  others, 
including  the  Portfolio,  providing 
similar  services;  and  (d)  the  fees  for 
such  services  are  fair  and  reasonable  in 
light  of  the  usual  and  customary  charges 
made  by  other  entities,  especially  non- 
affiliated  entities,  for  services  of  the 
same  nature  and  quality. 

6.  Each  Agreement  entered  into 
pursuant  to  the  shareholder  services 
plan  will  contain  a  representation  by  the 
service  provider  that  any  compensation 
payable  to  the  service  provider  in 
connection  with  the  investment  of  its 
customers’  assets  in  the  Portfolio  (a)  will 
be  disclosed  by  it  to  its  customers,  (b) 
will  be  authorized  by  its  customers,  and 
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(c)  will  not  result  in  an  excessive  fee  to 
the  service  provider. 

Stuart,  W.  Scott,  House,  109  High  St.,  West 

Union,  9300219 

7.  Each  Agreement  entered  into 
pursuant  to  the  shareholder  services 
plan  will  provide  that,  in  the  event  an 
issue  pertaining  to  the  shareholder 
services  plan  is  submitted  for 
shareholder  approval,  the  service 
provider  will  vote  any  shares  held  for  its 
own  account  in  the  same  proportions  as 
the  vote  of  those  shares  held  for  its’ 
customers*  accoimts. 

8.  The  Directors  of  the  Portfolio  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  I2l>-1,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditiures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  Directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be  > 
subject  to  the  review  and  approval  of 
the  independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

9.  Dividends  paid  by  the  Portfolio 
with  respect  to  each  class  of  its  shares, 
to  the  extent  that  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time,  on  the  same  day,  and 
will  be  in  the  same  amount,  except  for 
distributions  made  to  maintain  an  equal 
net  asset  value  among  the  classes. 
Distribution  and  shareholder  services 
payments  relating  to  each  respective 
class  of  shares  will  be  borne  exclusively 
by  that  class  and  any  incremental 
transfer  eigency  costs  relating  to  a 
particular  class  of  shares  will  be  borne 
exclusively  by  that  class. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  between  the  classes  has  been 
reviewed  by  an  expert  (the  “Expert”) 
who  has  rendered  a  report  to  the 
applicants,  which  has  been  provided  to 
the  staff  of  the  SEC,  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Portfo1io(s)  that  the  calculations  and 


allocations  are  being  made  properly. 

The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  a  Portfolio  (which 
the  Portfolios  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC  stafi 
upon  the  written  request  to  a  Portfolio 
for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose”  report  on  the  “Design  of  a 
System”  and  the  ongoing  reports  will  be 
“Special  Purpose”  reports  on  the 
“Design  of  a  System  cmd  Certain 
Compliance  Tests”  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  fiom  time  to 
time.'* 

11.  The  applicants  have  adequate 
facilities  in  place  to  ensiue 
implementation  of  the  methodology  and 
procedmes  for  calculating  the  net  asset 
value  and  distributions  of  the  classes  of 
shares  and  the  proper  allocation  of 
expenses  among  the  classes  of  shares 
and  this  representation  will  be 
conciirred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition 
(10)  above  and  will  be  concurred  with 
by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
teferred  to  in  condition  (10)  above. 
Applicants  will  take  immediate  ' 
corrective  action  if  this  representation  is 
not  concurred  in  by  the  Expert,  or 
appropriate  substitute  Expert. 

12.  The  prospectus  of  a  Portfolio  will 
contain  a  statement  to  the  efiect  that  a  . 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Portfolio  shares  may 
receive  difierent  compensation  will 
respect  to  one  particular  class  of  shares 
over  another  in  a  Portfolio. 

13.  The  Distributor  will  adopt 
compliance  standards,  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Portfolio  to  agree  to  conform  to  such 
standards. 


♦The  staff  notes  that  SAS  No.  44  of  the  AICPA 
has  been  superseded  by  SAS  Na  70.  'udiich  U 
effective  for  all  auditors'  reports  dated  after  March 
31. 1993. 


14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  of  the  Portfolio  with  respect  to 
the  Multiple  Class  Distribution  System 
will  be  set  forth  in  guidelines  which 
will  be  furnished  to  the  Directors. 

15.  The  Portfolio  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  pri'vileges  applicable  to 
each  class  of  shares  of  the  Portfolio, 
other  than  IGIF  Class  C  shares,  in  every 
prospectus,  regardless  of  whether  all 
classes  of  shai^  are  ofiered  through 
each  prospectus.  The  Portfolio  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  of  the  Portfolio  in  every 
shareholder  report.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  a 
Portfolio  other  than  Class  C  of  IGIF,  it 
will  disclose  the  respective  expenses 
and/or  performance  data  applicable  to 
all  classes  of  the  Portfolio  other  than 
Class  C  of  IGIF.  Advertising  materials 
reflecting  the  expenses  or  performance 
data  for  Class  C  shares  of  IGIF  will  be 
available  only  to  Class  C  investors.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Portfolio’s  net  asset  values 
and  public  offering  prices  'will 
separately  present  all  classes  of  the 
Portfolio,  except  the  Portfolio  may  omit 
data  regarding  IGIF  Class  C  shares. 

16.  The  applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  this  application  will  not 
imply  SEC  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  a  Portfolio  may  make 
pursuant  to  its  12b-l  Plan  or  the 
Agreements  in  reliance  on  the 
exemptive  order. 

17.  Any  purchase  class  shares  will 
convert  into  target  class  shares  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes,  without  the  imposition 
of  any  sales  load,  fee,  or  other  charge. 
After  conversion,  the  converted  shares 
will  be  subject  to  an  asset-based  sales 
charge  and/or  service  fee  (as  those  terms 
are  defined  in  article  m,  section  26  of 
the  NASD  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

18.  The  applicants  will  comply  with 
the  representations  in  the  application 
concerning  the  CDSC  and  the  provisions 
of  rule  6c-10  under  the  Act,  as  such  rule 
is  currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 
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For  the  Commission  by  the  Division  of 
Investment  Management  undw  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-5354  Filed  3-a-93;  8:45  am] 
BHJJNQ  CODE 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

intent  To  Rule  on  Application  To 
Impose  and  Use  a  Passenger  Facility 
Charge  (PFC)  at  William  R.  Fairchild 
International  Airport,  Port  Angeles, 

WA;  Correction 

SUMMARY:  This  correction  incorporates 
information  bom  the  public  agency’s 
application. 

m  notice  document  93-3619 
beginning  on  page  8812  in  the  issue  of 
Wednesday.  February  17. 1993  make  the 
following  correction: 

In  the  second  column:  Air  carriers 
and  foreign  air  carriers  may  submit 
copies  of  written  comments  previously 
provided  to  Spokane  Airport  Board 
under  §  158.23  of  part  158.  Should  read 
“Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Port  of  Port 
Angeles  under  §  158.23  of  part  158.” 

Issued  in  Renton,  Washington  on  March  2, 
1993. 

Edward  G.  Tatum, 

Manager,  Airports  Division.  Northwest 
Mountain  Region. 

(FR  Doc.  93-5371  Filed  3-8-93;  8:45  am] 
eauNQ  CODE  4ai»-is-M 


Federal  Hlghtway  Administration 

Intelligent  Vehicle-Highway  Systems 
(IVHS);  Early  Deployment  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
information. 

SUMMARY:  The  FHWA  is  announcing  its 
procedures  for  implementing  the  FVHS 
Eaily  Deployment  Program.  This 
Program  is  intended  to  provide 
assistance  to  State  and  local 
transportation  agencies  and 
Metropolitan  Planning  Organizations 
(MPO)  for  the  development  of  a  multi¬ 
year  strategic  deployment  plan  for  IVHS 
in  major  metropolitan  areas  and  on 
major  Interstate  intercity  corridors.  The 
assistance  will  take  the  form  of  grants 
which  provide  funding  for  planning 
studies,  and  development  and 
documentation  of  strategic  deployment 
plans.  It  is  anticipated  that  up  to  15 


studies  may  be  funded  in  fiscal  year 
(FY)  1993. 

DATES:  Information  regarding  an  area’s 
plans  for  implemtoting  traffic 
management  systems  and  interest  in 
requesting  Early  Deployment  Program 
grants  should  be  submitted  by  May  7. 
1993. 

ADDRESSES:  Division  Office  in  the 
appropriate  State.  See  Appendix  A  for  a 
listing  of  Division  office  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shelley  R.  Lynch,  Traffic  Management 
Systems  Division,  Federal  Highway 
Administration,  HTV-31,  400  7th  Street. 
SW.,  Washington,  DC  20590,  202-366- 
2184. 

SUPPLEMENTARY  INFORMATION:  The 
Intelligent  Vehicle-Highway  Systems 
Act  of  1991,  part  B  of  title  ^  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA), 
established  and  provided  funding, 
including  planning  grants,  for  IVHS 
activities.  Sections  6055(b)  and  6058(b), 
Public  Law  102-240, 105  Stat.  1914, 
2192,  2194  (1991).  Section  6055(b) 
provides  for  grants  to  State  and  local 
governments  for  feasibility  and  planning 
studies  to  develop  and  implement 
intelligent  vehicle-highway  systems. 

The  Early  Deployment  Program 
implements  the  planning  grants  section 
of  the  ISTEA. 

The  Early  Deployment  Program  is 
designed  to  accelerate  the  application  of 
IVHS  technologies  in  metropolitan  areas 
and  along  intercity  corridors  that  have 
demonstrated  a  readiness  to  seriously 
pursue  deployment  of  IVHS 
applications.  Those  areas  that  are  ready 
to  participate  in  the  Early  Deployment 
Program  will  typically  have  the 
following  general  characteristics: 

(a)  An  imderstanding  of  local  needs, 

(b)  A  demonstrated  commitment  to 
good  transportation  management, 

(c)  A  cooperative  relationship 
between  agencies,  and 

(d)  A  general  imderstanding  of  the 
type  of  IVHS  user  services  which  will 
address  local  needs. 

The  Early  Deployment  Program  is 
intended  to  provide  assistance  to  these 
metropolitan  areas  and  major  corridors 
to  develop  a  strategic  deployment  plan 
for  IVHS  that  would  (a)  identify  and 
document  applicable  IVHS  user 
services,  (b)  establish  system 
performance  criteria,  (c)  assess  the 
functions  and  requirements  of  the 
system,  (d)  identify  and  evaluate 
potential  technologies  on  the  basis  of 
performance,  compatibility,  flexibility, 
and  cost,  (e)  assess  potential  funding 
and  implementation  options,  including 
use  of  private  sector  resources,  and  (f) 


identify  time  frames  for 
implementation. 

The  Early  Deployment  Program  will 
initially  target  the  75  largest 
metropolitan  areas  (listed  in  Appendix 
B)  and  30  of  the  major  intercity 
corridors  linking  metropolitan  areas. 
Metropolitan  and  corridor  areas  that 
demonstrate  their  readiness  and  are 
selected  for  funding  will  be  contacted 
for  development  of  a  grant  proposal. 
Funds  will  be  obligated  throu^  the 
State  Transportation  Agency,  in 
cooperation  with  the  NffO,  oy  execution 
of  the  grant.  Early  Deployment  funds  are 
available  at  a  maximum  Federal  share  of 
80  percent  with  a  20  percent  match  from 
non-Federal  sources.  Funds  for 
approved  projects  in  the  amount  of  the 
IVHS  contribution  will  be  added  to  the 
State’s  obligational  limitation.  It  is 
anticipated  that  approximately  15 
studies  will  be  funded  in  FY  93. 

Recipients  of  Early  Deployment 
Program  grants  will  be  selected  based  on 
results  from  the  following: 

A.  Information  Requested 

States  and  metropolitan  areas  that  are 
ready  to  pursue  IVHS  technologies  for 
area  wide  or  intercity  corridor 
applications  should  respond  to  this 
announcement  by  notifying  their  local 
FHWA  division  office.  The  expressions 
of  interest  should  include  the  following 
information: 

1.  A  brief  description  of  the  current 
traffic  and  transit  management  systems 
and  their  capabilities,  including 
operations  and  maintenance 
commitments,  and  staffing; 

2.  Organizational  structure  and 
assignments  of  responsibility,  and  any 
ongoing  or  planned  interagency 
coordination  activities: 

3.  A  brief  description  of  any  ongoing 
or  planned  studies  or  infrastructure 
improvements  relating  to  traffic/transit 
management  and  IVHS;  and 

4.  A  description  of  the  types  of  IVHS 
services  that  the  area  or  corridor 
envisions  for  its  future  transportation 
system  (in  the  next  ten  years). 

Information  provided  in  the 
expression  of  interest  will  be  used  by 
the  FHWA  and  the  Federal  Transit 
Administration  personnel  to  determine 
the  area’s  current  state  of  readiness,  its 
current  capabilities,  and 
appropriateness  for  participation  in  the 
IVHS  Early  Deployment  Program. 

B.  General  Selection  Procedures 

Based  on  the  expressions  of  interest 
and  review  of  all  information  available, 
region  offices  will  arrange  in  priority 
order  the  areas  that  they  have 
determined  to  be  ready.  Initial  selection 
will  be  made  by  a  national  team 
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(composed  of  headquarters  and  field 
personnel)  based  on  available  funds. 
When  initial  selections  are  made, 
selected  parties  will  be  asked  to  prepare 
a  more  detailed  proposal,  which  will 
form  the  basis  for  the  commitment  of 
funding  through  execution  of  a  grant. 
Approved  planning  grants  will  include 
a  requirement  to  produce  a  report  which 
may  be  given  wide  distribution  in  order 
to  assist  others  who  are  interested  in 
deployment  of  IVHS  technologies. 
Implementation  of  recommendations 
from  the  report  will  be  monitored  and 
evaluated. 

Assistance  Provided  by  FHWA 

Technical  assistance  is  available  fi'om 
the  FHWA  and  other  sources  regardless 
of  the  status  of  an  individual 
metropolitan  area  or  corridor  relative  to 
IVHS  deployment.  Even  though  an 
individual  metropolitan  area  or  corridor 
may  not  be  ready  for  funding  in  FY  93, 
technical  assistance  can  be  provided  as 
needed  to  prepare  the  area  for  future 
participation  in  the  Early  Deployment 
Program.  The  local  division  offices  will 
be  able  to  identify  specific  areas  where 
technical  assistance  is  available. 

Appendix  A — List  of  FHWA  Division 
Office  Addresses 

Alabama  (HDA-AL) 

Mr.  Joe  D.  Wilkerson 
Administrator 
500  Eastern  Blvd.,  suite  200 
Montgomery,  AL  36117-2018 
Alaska  (HDA-AK) 

Mr.  Robert  E.  Ruby 
Administrator 

709  W.  Ninth  Street,  room  443 
Juneau,  AK  99802-1648 
Arizona  (HDA-AZ) 

Mr.  Edward  A.  Wueste 
Administrator 

234  N,  Central  Ave.,  suite  330 
Phoenix,  AZ  8504 
Arkansas  (HDA-AR) 

Mr.  William  D.  Richardson 
Administrator 

Federal  Office  Bldg.,  room  3128 
700  West  Capitol  Avenue 
Little  Rock,  AR  72201 
California  (HDA-CA) 

Mr.  Roger  E.  Borg 
Administrator 
Federal  Building,  2d  Floor 
801 1  Street 
Sacramento,  CA  95814 
Colorado  (HDA-CO) 

Mr.  George  H.  Osborne 

Administrator 

555  2^g  Street,  room  250 

Lakewood,  CO  80228 

Connecticut  (HDA-CT) 

Mr.  Gary  Hamby 
Administrator 


450  Main  Street,  room  635 
Hartford,  CT  06103 
Delaware  (HDA-DE) 

Mr.  John  J.  Gilbert 
Administrator 

300  South  New  Street,  room  2101 
Dover,  DE  19901-6726 
District  of  Columbia  (HDA-DC) 

Mr.  Arthur  J.  Hill 
Administrator 

Union  Center  Plaza,  suite  750 
820  First  Street,  NE. 

Washington,  DC  20002 
Florida  (HDA-FL) 

Mr.  Jennings  R.  Skinner 
Administrator 

227  N.  Bronough  St.,  room  2015 
Tallahassee,  FL  32301 
Georgia  (HDA-GA) 

Mr.  Larry  Dreihaup 
Administrator 

1720  Peachtree  Road  NW.,  suite  300 
Atlanta,  GA  30367 
Hawaii  (HDA-Hl) 

Mr.  William  R.  Lake,  Jr. 

Administrator 

Prince  Jonah  Kuhio  Kalanianaole 
Federal  Building 
300  Ala  Moana  Blvd.,  room  3202 
Honolulu,  HI  96850 
Idaho  (HDA-ID) 

Mr.  Jade  T.  Coe 
Administrator 

3050  Lakeharbor  Lane,  suite  126 
Boise,  ED  83703 
Illinois  IL  (HDA-IL) 

Mr.  Lyle  P.  Renz 
Administrator 
3250  Executive  Park  Drive 
Springfield.  IL  62705 
Indiana  (HDA-IN) 

Mr.  Arthur  A.  Fendrick 
Administrator 

575  N.  Pennsylvania  Street,  room  254 
Indianapolis,  IN  46204 
Iowa  (HDA-IA) 

Mr.  Hubert  A.  Willard 
Administrator 
105  Sixth  Street 
Ames,  lA  50010 
Kansas  (HDA-KS) 

Mr.  Robert  J.  Deatrick 
Administrator 

3300  South  Topeka  Boulevard,  suite  1 
Topeka.  KS  66611-2237 
Kentucky  (HDA-KY) 

Mr.  Paul  E.  Toussaint 
Administrator 

John  C.  Watts  Federal  Building  and  U.S. 

Courthouse 
330  W.  Broadway 
Frankfort.  KY  40602 
Louisiana  (HDA-LA) 

Mr.  William  A.  Sussman 

Administrator 

Federal  Building,  room  255 


750  Florida  Street 
Baton  Rouge,  LA  70801 
Maine  (HDA-4v!E) 

Mr,  Paul  Lariviere 
Administrator 

Edmund  S.  Muskie  Federal  Building 
40  Western  Avenue,  room  614 
Augusta,  ME  04330 
Maryland  (HDA-MD) 

Mr.  A.  Porter  Barrows 
Administrator 
The  Rotunda,  suite  220 
711  West  40th  Street 
Baltimore,  MD  21211 
Massachusetts  (HDA-MA) 

Mr.  Donald  E.  Hammer 
Administrator 
55  Broadway — 10th  Floor 
Cambridge,  MA  02142 
Michigan  (HDA-MI) 

Mr.  A.  George  Ostensen 
Administrator 
Federal  Building,  room  211 
315  West  Allegan  Street 
Lansing,  MI  48933 
Minnesota  (HDA-^4N) 

Mr.  Charles  E.  Foslien 
Administrator 

Metro  Square  Bldg.,  suite  490 
Seventh  &  Robert  Streets 
St.  Paul,  MN  55101 
Mississippi  (HDA-MS) 

Mr.  John  F.  Sullivan,  Jr. 

Administrator 

666  North  Street,  suite  105 

Jackson,  MS  39202-3199 

Missouri  (HDA-MO) 

Mr.  Gerald  J.  Reihsen 
Administrator 
209  Adams  Street 
Jefferson  City,  MO  65101 
Montana  (HDA-MT) 

Mr.  Henry  D.  Honeywell 
Administrator 
Federal  Office  Building 
301  S.  Park,  Drawer  10056 
Helena,  MT  59626-0056 
Nebraska  (HDA-NE) 

Mr.  Charles  A.  Culp 
Administrator 
Federal  Building,  room  220 
100  Centennial  Mall  North 
Lincoln.  NE  68508-3851 
Nevada  (HDA-NV) 

Mr.  Frederick  G.  Wright,  Jr. 
Administrator 

1535  Hot  Springs  Rd.,  suite  100 
Carson  City,  NV  89701-0602 
New  Hampshire  (HDA-NH) 

Mr.  Gerald  L.  Eller 
Administrator 
Federal  Building,  room  204 
279  Pleasant  Street 
Concord,  NH  03301 
New  Jersey  (HDA-NJ) 

Mr.  Charles  J.  Nemmers 
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Administrator 
Suburban  Square  Building 
25  Scotch  Road,  2d  Floor 
Trenton,  NJ  08628-2505 
New  Mexico  (HDA-NM) 

Mr.  Reuben  S.  Thomas 
117  U.  S.  Courthouse 
S.  Federal  Place 
Santa  Fe,  NM  87501 
New  York  (HDA-NY) 

Mr.  Harold  J.  Brown 
Administrator 

Leo  W.  O’Brien  Federal  Building,  9th 
Floor 

Clinton  Avenue  h  North  Pearl  St 
Albany.  NY  12207 
North  Carolina  (HDA-NC) 

Mr.  Nicholas  L.  Oaf 
Administrator 

310  New  Bern  Avenue,  suite  410 
Raleigh,  NC  27611 
North  Dakota  (HDA— ND) 

Mr.  George  A.  Ensen 
Administrator 
1471  Interstate  Loop 
Bismarck,  ND  58501-0567 
Ohio  (HDA-OH) 

Mr.  Fred  J.  Hempel 
Administrator 

200  North  High  Street,  room  328 
Columbus,  OH  43215 
Oklahoma  (HDA-OK) 

Mr.  Cary  E.  Larsen 

Federal  Office  Bldg.,  room  454 

200  NW.  Fifth  Str^ 

Oklahoma  City,  OK  73102 
Oregon  (HDA-OR) 

Mr.  Robert  G.  Clour 
Administrator 

The  Equitable  Center,  ste.  100 
530  Center  Street,  NE. 

Salem,  OR  97301 
Pennsylvania  (HDA-PA) 

Mr.  Manuel  A.  Marks 
Administrator 
228  Walnut  Street 
Harrisburg,  PA  17108 
Puerto  Rico  (HDA-PR) 

Mr.  Juan  O.  Cruz 
Administrator 

Frederico  Degetau  Federal  Building  & 
U.S.  Courthouse 

Carlos  Chardon  Street,  room  329 
Hato  Rey,  PR  00918 
Rhode  Island  (HDA-RI) 

Mr.  Cordon  G.  Hoxie 
Administrator 

380  Westminster  Mall,  5th  Floor 
Providence,  RI  02903 
South  Carolina  (HDA-SC) 

Mr.  Robert  J.  Probst 
Administrator 

Strom  Thurmond  Federal  Building 
1835  Assembly  Street,  suite  758 
Columbia,  SC  29201 
South  Dakota  (IffiA-SD) 


Mr.  Donald  F.  Kamnikar 

Administrator 

Federal  Building,  room  337 

225  South  Pierre  Street 

P.O.  Box  700 

Pierre,  SD  57501 

Tennessee  (HDA-TN) 

Mr.  Dennis  C  Cook 
Administrator 

249  Cumberland  Bend  Drive 
Nashville.  TN  37228 
Texas  (HDA-TX) 

Mr.  Frank  M.  Mayer 

Administrator 

Federal  Office  Briilding 

300  East  Eighth  St.,  room  826 

Austin,  TX  78701 

Utah  (HDA-UT) 

Mr.  Donald  P.  Steinke 
Administrator 

2520  West  4700  South,  suite  9A 
Salt  Lake  City.  UT  84118 
Vermont  (HDA-VT) 

Mr.  Don  West 
Administrator 
Federal  Building 
87  State  Street 
Montpelier,  VT  05602 
Virginia  (HDA-VA) 

Mr.  James  M.  Tumlin 
Administrator 

Federal  Building,  10th  Floor 
400  N.  8th  Street 
Richmond,  VA  23240 
Virgin  Islands  (HVl-01) 

Ms.  Charlotte  Amalie 
U.S.  Federal  Building  &  Courthouse, 
room  281 

St.  Thomas,  VI 00801 
Washington  (HDA-WA) 

Mr.  Barry  F.  Morehead 

Administrator 

Suite  501,  Evergreen  Plaza 

711  South  Capitol  Way 

Olympia.  WA  98501 

West  Virginia  (HDA-WV) 

Mr.  Billy  R.  Higginbotham 

Administrator 

550  Eagan  Street,  suite  300 

Charleston.  WV  253014 

Wisconsin  (HDA-WI) 

Mr.  James  E.  St.  John 
Administrator 
4502  Vernon  Boulevard 
Madison.  WI  53705-4905 
Wyoming  (HDA-WY) 

Mr.  Frederick  A.  Behrens 
Administrator 
1916  Evans  Avenue 
Cheyenne.  WY  82001-3764 

Appendix  B — 75  Largest  Metropolitan 
Areas  by  Population 

New  York,  Northern  New  Jersey,  Long 
Island.  NY-NJ 

Los  Angeles,  Anaheim,  Riverside,  CA 
Chicago.  Gary,  Lake  County,  IL-IN-WI 


I 

I 

San  Frandsco.  Oakland,  San  Jose,  CA  ^ 

Philadelphia.  Wilmington,  Trenton.  PA-  | 

NJ  I 

Detroit,  Arm  Arbor,  MI  *  } 

Boston,  Lawrence,  Salem.  MA-NH  * 
Washington,  D.C. 

Dallas,  Forth  Worth,  TX  *  , 

Houston,  Galveston,  Brazoria,  TX  I 

Miami.  Fort  Lauderdale,  FL  I 

Atlanta,  GA  j 

Cleveland,  Akron,  Lorain,  CM  ! 

Seattle,  Tacoma,  WA  | 

San  Diego,  CA  ‘ 

Minneapolis,  St.  Paul,  MN-WI 
St.  Louis,  MO-IL'  I 

Baltimore,  MD 

Pittsburgh,  Beaver  Valley.  PA  * 

Phoenix,  AZ 

Tampa,  St.  Petersburg.  Clearwater,  FL  ’ 
Denver,  Boulder,  CO'  i 

Cincinnati,  Hamilton,  GM-KY-IN  j 

Milwaukee,  Racine,  WI 
Kansas  City,  MO-4CS 
Sacramento,  CA 

Portland,  Vancouver,  OR— WA '  ! 

Norfolk,  Virginia  Beach,  Newport.  VA 

Columbus,  OH 

San  Antonio,  TX 

Indianapolis,  IN 

New  Orleans,  LA 

Buffalo.  Niagara  Falls,  NY 

Charlotte,  Gastonia,  Rock  Hill,  NC' 

Providence,  Pawtucket,  Fall  River,  RI 

Hartford,  New  Britain,  Middletown,  CT 

Orlando,  FL 

Salt  Lake  City,  Odgon,  UT 
Rochester.  NY ' 

Nashville,  TN 
Memphis,  TN 
Oklahoma  City,  OK 
Lousiville,  KY-IN  ' 

Dayton,  Springfield,  OH 
Greensboro,  Winston-Salem,  High  Point, 
NC 

Birmingham,  AL 

Jacksonville,  FL 

Albany.  Schenectady,  Troy,  NY 

Richmond,  Petersburg,  VA 

West  Palm  Beach,  Boca  Raton,  Delray. 

FL 

Honolulu,  HI 
Austin.  TX 
Las  Vegas,  NV 
Raleigh-Durham,  NC 
Scranton,  Wilkes-Barre,  PA 
Tulsa,  OK 
Grand  Rapids,  MI 

Allentown,  Bethlehem,  Easton,  PA— NJ 
Fresno,  CA 
Tucson,  AZ 
Syracuse.  NY 

Greenville,  Spartanburg,  SC' 

Omaha,  NE-IA 
Toledo,  OH 
Knoxville,  TN 
El  Paso,  TX 


’  Metropolitan  aieas  that  have  received  IVHS 
Early  Deployment  funding  in  prior  years. 
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Harrisburg,  Lebanon,  Carlisle,  PA 
Bakersfield,  CA 
New  Haven,  Meriden,  CT 
Springfield.  MA 
Baton  Rouge,  LA 

Little  Rock,  North  Little  Rock,  AR 
Charleston,  SC  * 

Youngstown,  Warren,  OH-PA 
Wichita,  KS 

(Secs.  6055(b)  and  6058(b),  Pub.  L.  102-240, 
105  Stat.  1914,  2192,  2194,  23  U.S.C.J  49  CFR 
1.48) 

Issued  on:  March  3, 1993. 

E.  Dean  Carlson, 

Executive  Director. 

IFR  Doc.  93-5314  Filed  3-8-93;  8:45  am) 
BILUNO  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 
[Directive  Number:  16-01] 

Order  of  Succession  of  Officials 
Authorized  To  Act  as  Rscai  Assistant 
Secretary 

March  2, 1993. 

1.  Delegation.  This  directive 
authorizes  and  directs  the  following 
officials  to  act  as  Fiscal  Assistant 
Secretary  in  the  order  set  forth  and  to 
perform  all  the  functions  of  that  official 
during  the  absence  or  disability  of  the 
Fiscal  Assistant  Secretary  or  when  there 
is  a  vacancy  in  that  office, 

a.  Deputy  Fiscal  Assistant  Secretary. 


b.  Assistant  Fiscal  Assistant  Secretary. 

c.  Director,  Office  of  Cash  and  Debt 
Man^ement. 

2.  Cancellation.  Treasury  Directive 
16-01,  “Order  of  Succession  of  Officials 
Authorized  To  Act  as  Fiscal  Assistant 
Secretary  of  the  Treasury,”  dated 
October  3, 1986,  is  superseded. 

3.  Authority.  31  U.S.C.  306(d). 

4.  Office  of  Primary  Interest.  Office  of 
the  Fiscal  Assistant  Secretary. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  93-5316  Filed  3-8-93;  8:45  ami 
BILUNQ  CODE  aiO-QS-M 


Internal  Revenue  Service 

Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue; 
Availability  of  Report  of  Closed 
Meetings 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  Availability  of  Report  on 
Closed  Meetings  of  the  Art  Advisory  Panel. 

SUMMARY:  The  rerart  is  now  available. 

Pursuant  to  5  U.S.C.  app.  I  section 
10(d),  of  the  Federal  Advisory 
Committee  Act;  and  5  U.S.C.  552b,  the 
Government  in  the  Sunshine  Act;  and 
Treasury  Directive  21-03  section  8  (1- 
29-87):  A  report  summarizing  the 
closed  meeting  activities  of  the  Art 


Advisory  Panel  during  1992,  has  been 
prepared.  A  copy  of  tUs  report  has  been 
filed  with  the  Assistant  Sectary  of  the 
Treasury  for  Management  and  is  now 
available  for  public  inspection  at; 
Internal  Revenue  Service,  Freedom  of 
Information  Reading  Room,  room  1565, 
1111  Constitution  Avenue.  NW., 
Washington,  DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Director,  Disclosure 
Operations  Division,  Attn:  FOI  Reading 
Room,  Box  388,  Benjamin  Franklin 
Station,  Washington,  DC  20224. 
Telephone  (202)  622-5164  (not  a  toll 
fiee  telephone  number). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
document  constitute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

For  further  information  contact:  Karen 
Carolan,  CC:AP:AS;4.  901  D  Street  SW., 
room  224,  Washington,  DC  20024. 
Telephone  (202)  401-4128  (not  a  toll 
free  telephone  number). 

Michael  P.  Dolan, 

Acting  Commissioner. 

(FR  Doc.  93-5289  Piled  3-8-93;  8:45  am] 
BILUNQ  CODE  4a30-01-M 
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This  secliorv  ot  tie  FEDERAL  REGISTER 
contains  noices  of  meeings  published  under 
the  “Government  in  Ihe  Surtehine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BARRY  GOLOWATER  SCHOLARSHIP  AND 
EXCELLENCE  IN  EOUCATIOH  FOUNDATION 
TIME  AND  DATE:  2:(X)  pm,  Wednesday, 
Mardi  31, 1993. 

PLACE:  SD-116,  Dirksen  Senate  Office 
Building,  Washington,  DC  20S10. 
STATUS:  The  meeting  vrill  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Report  oa  financial  status  of  the 
Foundation  fund 

A.  Review  of  investment  policy  and 
current  portlblio 

1.  Report  on  results  of  Scholarship  Review 
Panel. 

A.  Discussion  and  consideration  of 
scholarship  candidates 

B.  Selection  of  Goldwater  Scholars 

CONTACT  PERSON  FOR  MORE  SIFORMATION: 
(herald  ).  Smith,  Executive  Secretary, 
Telephone:  (202)  755-2312. 

G«*ald  ).  Smith, 

Executive  Secretary. 

IFR  Doc  93-5534  Filed  3-5-93;  3:53  pml 
BKUNQ  CODE  473S-ei-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

DATE  AND  TIME:  March  16, 1993  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  List. 

4.  Invs.  Nos.  731-TA-566.  568-569  (Final) 
(Ferrosilicon  from  Kazakhstan,  Russia,  and 
Ukraine) — briefing  and  vote. 

5.  Outstanding  action  jacket  requests  none. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Issued:  March  4, 1993. 

Paul  R.  Bardoe, 

Acting  Secretary. 

IFR  Doc  93-5532  Filed  3-5-93;  3:39  pm] 
HLUNO  CODE  7020-«2-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

DATE  AND  TIME:  March  18, 1993  at  2:00 
p.m. 


PLACE:  Room  101. 500  E  Street  SW.. 
Washin^tm,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  ftrture  meetings. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  Na  731-TA-550  (Final)  (New  Steel 
Rails  from  the  United  Kingdom)— briefing 
and  vote. 

5.  Outstanding  actioa  jacket  requests  none. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  HOOE  INFORMATION: 
Paul  R.  Bardos.  Acting  Secretary.  (202) 
205-2000. 

Issued:  March  4, 1993. 

Paul  R.  Bardos, 

Acting  Secretary. 

(FR  Doc  93-5533  Filed  3-5-93;  3:39  j^l 
WUJNO  COOE  TQOO-Oa-W 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTBN 

TIME  AND  DATE:  11:30  a.m.,  Monday, 
March  15, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  hank 
holding  company  applications 
scheduled  for  the  meeting. 

Date:  March  5, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-5504  Filed  3-5-93;  2:33  pml 
BiUJNO  CODE  SMO-Ot-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  March  8, 15.  22,  and  29, 
1993. 

PLACE:  Ck)mmissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONStOEREO: 

Week  of  March  8 

Monday,  March  8 
10:00  a.m. 

Briefing  on  NRC  Financial  Management 
Matters  (Public  Meeting)  (ContKt:  Ron 
Scroggins,  301-492-4750) 

2:30  p.m. 

Discussion  of  NRC  Policy  C^iims 
Concerning  Nuclear  S^ety  Issues  in 
Eastern  Europe  and  Former  Soviet  Union 
(Public  Meeting)  (Contact:  Michael 
Congdon, 301-504-2744) 

Tuesday,  March  9 
10:00  a.m. 

Briefing  on  Activities  of  the  Center  for 
Nuclear  Waste  Regulatory  Analysis 
(CNWRA)  (Public  Meeting)  (Contact 
Malcolm  Knapp,  301-504-3324) 

11:00  a.m. 

Affirmation/Discussum  and  Vote  (Public 
Meeting]  a.  Amendments  to  10  CFR  Parts 
SO  and  52  on  Training  and  Cbishflcation 
of  Nuclear  Power  Plant  Personnd 
(Tentative)  (Contact  R.  Auluck,  301- 
492-3794) 

2:00  p.m. 

Briefing  on  Proposed  Rulemaking  for 
Preparation  and  Use  of 
Radiopharmaceuticals  (Pubhc  Meeting) 
(Contact:  Anthony  Tse,  301-492-3797) 

Week  of  March  IS — ^Tentative 
Monday,  March  15 
10:00  a.m. 

Discussion  on  Full  Power  Operating 
.  License  for  Comanche  Peak  (Unit  2) 
(Public  Meeting)  (Tentative)  (Contact: 
Suzanne  Black,  301-504-1318) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  License  Renewal  Issues  (Public 
Meeting)  (Contact:  William  Travers,  301- 
504-1117) 

Week  of  March  22 — ^Tentative 

Friday,  March  26 
10:00  a.m. 

Briefing  on  Progress  of  NRC  Regulatory 
Review  (Public  Meeting)  (Contact:  F^nk 
Gillespie,  301-504-1275) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  29 — Tentative 

Tuesday,  March  30 
10:00  a.m. 

Briefing  on  Status  of  Technical 
Specification  Improvement  Program 
(Ihiblic  Meeting)  (Contact:  Chris  Grimes, 
301-504-1161) 
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ADDITIONAL  MFORMATION:  “Gcmtinuation 
of  2/26  Discussion  of  Internal 
Management  Issues”  (Closed — ^Ex.  2) 
was  held  on  March  4. 

Net*:  Affirmatioa  seMions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-5502  Filed  3-5-93;  2:24  pm) 

BI  LUNG  CODE  7Se0-01-M 

FEDERAL  HOUSING  FINANCE  BOARD 
TIME  AND  DATE:  10:00  a.m.-12:00  p.m., 
Wednesday,  March  10. 1993. 

PLACE:  Park  Hyatt  Hotel,  24th  and  M 
Street,  NW.,  Washington.  DC 
STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED;  The  Finance 
Board  will  meet  with  the  Federal  Home 


Loan  Banks*  Directors.  Matters  to  be 
considered  are  the  following: 

1.  Strategic  Plan — ^"System  2000" 

2.  FHLBank  System  Congressional  Outreach 
Plan 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(9)  (A) 
and  (B)  of  title  5  of  the  United  States 
Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board.  (202)  408-2837. 

Philip  L.  Conover, 

Managing  Director. 

[FR  Doc.  93-5454  Filed  3-5-93;  12:15  pm] 
BiLUNQ  cooe  sras-M-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  March  11, 1993, 
from  10:00  a.m.  imtil  such  time  as  the 
Board  concludes  its  business. 


FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Qredit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Busing 
1.  Regulations 

a.  Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations — Capital  (Proposed) 

Closed  Session* 

A.  Reports 

1.  OSMO  Quarterly  Report 
Dated:  March  4, 1993. 

Curtis  M.  Anderson, 

Secretojy,  Farm  Credit  Administration  Board. 

*  Session  closed  to  the  public— exempt 
pursuant  to  5  U.S.C  552b(c)(8). 

[FR  Doc.  93-5435  Piled  3-5-93;  10:16  amj 
BiLUNG  cooc  aros-«t-e 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidentiai,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Re^er.  AgerK:y  prepcued  corrections  are 
issued  as  signed  docurrwnts  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
[OPPTS-62122;  FRL  41744] 

RIN  2070-AC01 

Polychlorinatad  Biphanyls  (PCBs); 
Storage  for  Disposal  of  PCBs 

Correction 

In  proposed  rule  document  92-1875 
beginning  on  page  6184  in  the  issue  of 
Tuesday,  January  26, 1993,  in  the  first 
column,  under  DATES,  “(insert  date  45 
days  after  date  of  publication  in  the 
Federal  Register]”  should  read  “March 
12. 1993  ” 

For  an  agency  related  correction,  see 
the  issue  of  Thursday.  March  4. 1993. 
page  12352 


Tuesday 
March  9,  1993 


Part  II 

Department  of 
Agriculture _ 

Agricultural  Marketing  Service 

7  CFR  Part  29  et  al. 

Agency  Reorganization  of  Analytical 
Testing  Services;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  29, 52. 55. 58, 59. 61, 70, 
90-159,180 

(CS-81-009] 

RIN  0561-AA51 

Agency  Reorganization  of  Analytical 
Testing  Services 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  Agricultural  Marketing  Services’s 
(AMS)  regulations  by  establishing  a  new 
subchapter  E,  Commodity  Laboratory 
Testing  Programs,  designating  the  rules 
and  regulations  under  the  Plant  Variety 
Protection  Act  and  consolidating  and 
transferring  functions  related  to 
analytical  testing  services  to  AMS 
Science  Division.  The  proposed 
regulations  provide  for  uniform 
laboratory  test  fees  for  diff'erent 
commodity  products  and  include 
revised  analytical  service  fees. 

DATES:  Comments  must  be  received  by 
April  8. 1993. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Director. 
Science  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture  (USDA), 
room  3507  South  Agriculture  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456. 

Comments  should  make  reference  to 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  along  with 
the  date  and  page  numbers  of  this  issue 
of  the  Federal  Register.  All  written 
submissions  pursuant  to  this  proposed 
rule  will  be  made  available  for  public 
inspection  in  the  above  office,  between 
the  hours  of  9  a.m.,  and  3  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  A.  Reed,  Director,  Science 
Division.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
P.O,  Box  96456,  room  3507  South 
Agriculture  Building,  Washington,  DC 
20090-6456,  Telephone  (202)  720-5231. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Order  12291  and 
Secretary’s  Memorandum  No.  1512-1; 
Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12291  and  the 
USDA  procedures  established  in  ’ 


Departmental  Regulation  1512-1.  The 
Agency  has  determined  that  this  action 
is  non-major  and  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions;  significant  adverse  anects  on 
competition,  employment,  investment, 
productivity,  innovation;  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  the  proposed  fee 
increases  only  reflect  an  increase  in 
costs  to  the  applicants  that  utilize 
certain  laboratory  services. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  efiect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

II.  Effect  on  Small  Entities 

The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  proposed  fees  provided 
for  in  this  document  merely  reflect  a 
minimal  increase  in  the  costs  currently 
borne  by  those  entities  which  utilize 
certain  laboratory  services.  In  addition 
to  reorganizing  AMS  analytical  testing 
services  under  the  new  Science 
Division,  this  proposed  rule  would 
provide  for  uniform  laboratory  test  fees 
for  the  same  type  of  analysis  performed 
in  different  commodities  and  their 
related  products. 

III.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  reporting  and  recordkeeping 
included  in  7  CFR  part  96  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  control 
number  0581-0008.  The  forms  included 
in  7  CFR  part  97  have  been  approved  by 
the  Oflice  of  Management  and  Budget 
and  have  been  assigned  OMB  control 
number  0581-6055. 

IV.  Background  Information 

AMS  provides  voluntary  and 
mandatory  analytical  laboratory  testing, 
licensure  of  chemists  and  analysts,  and 
quality  assurance  oversight  services  to 


private  and  government  applicants  in 
accordance  with  applicable  authorities. 
Prior  to  January  15, 1989,  laboratory 
services  and  technical  support  were 
provided  by  various  AMS  Divisions — 
Cotton.  Poultry,  Fruit  and  Vegetable, 
Tobacco,  Dairy,  and  Livestock  and  Seed. 
The  laboratory  testing  programs 
operated  independently  under  the 
divisions  according  to  the  respective 
division’s  rules  published  in  title  7  of 
the  Code  of  Federal  Regulations. 

In  August  1987,  the  AMS 
Administrator  established  a  task  force 
composed  of  members  finm  the  various 
divisions.  The  task  force  reviewed  and 
evaluated  existing  AMS  laboratory  and 
technical  support  programs  to  identify 
organizational  alternatives  that  could 
improve  the  quality,  efficiency,  and 
cost-effectiveness  of  services. 

Based  on  task  force  findings  and 
recommendations,  the  AMS 
Administrator  proposed  to  reorganize 
and  consolidate  the  field  laboratory 
structure  under  the  Science  Division 
(formerly  the  Commodities  Scientific 
Support  Division).  On  October  28, 1988, 
the  Assistant  Secretary  for 
Administration  approved  the  proposal. 
On  January  15, 1989,  the  Administrator 
announced  the  transfer  of  functions  to 
the  Science  Division  (SD). 

Presently,  regulations  pertaining  to 
analytical  testing  programs  appear  in 
chapter  I,  subchapters  A  and  C  of  the 
regulations  under  the  former  divisions’ 
sections.  Due  to  the  reorganization  and 
consolidation  of  the  field  laboratory 
structure  of  AMS,  and  the  transfer  of 
functions  and  responsibilities  to  Science 
Division,  a  new  subchapter  E, 
Commodity  Laboratory  Testing 
Programs,  would  be  established  to 
implement  the  changes.  Proposed 
su^hapter  E  would  amend  the  present 
regulations  and  would  redesignate  parts 
29,  52,  55,  58,  59,  61,  70  and  180  of  title 
7  of  the  Code  of  Federal  Regulations  as 
parts  92-98.  In  addition,  laboratory 
testing  fees  and  hourly  rates  currently 
specified  in  parts  52,  55,  58,  and  70 
would  be  revised,  consolidated,  and 
published  in  a  new  part  91.  Fees 
pertaining  to  cottonseed  grading  and 
certification  in  current  part  61  would 
remain  in  proposed  new  part  96 
pertaining  to  cottonseed  because 
cottonseed  grade  determination  is  a 
direct  result  of  laboratory  analysis 
performed  by  USDA  licensed  chemists 
in  their  individual  laboratories.  Fees 
charged  under  the  Plant  Variety 
Protection  program  in  current  part  180 
would  remain  in  proposed  new  part  97 
which  pertains  to  nonlaboratory 
services  under  the  Plant  Variety 
Protection  program.  Since  the  hourly 
rate  for  the  laboratory  services  provided 
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herein  may  change  from  time  to  time,  by 
consolidating  the  majority  of  these  fees 
in  proposed  part  91,  the  Agency  would 
only  need  to  amend  one  part  instead  of 
several  different  parts  of  the  CFR  each 
time  the  rate  for  such  laboratory  test 
services  is  revised.  This  propo^ 
consolidation  would  also  result  in 
greater  fee  uniformity  for  identical  tests 
and  would  ease  the  administration  of 
laboratory  services  and  oversi^t. 

Propos^  new  part  90  would  contain 
the  introduction  to  subchapter  E  and 
would  provide  an  overview  of  the 
functions  and  responsibilities  of  the 
Science  Division.  In  addition,  part  90 
would  contain  the  good  laboratory 
practice  and  general  quality  assurance 
requirements  for  laboratory  service 
programs  of  laboratories  certified  and 
approved  by  the  Science  Division.  Part 
91,  in  addition  to  laboratory  testing  fees, 
would  contain  general  administrative 
provisions  and  definitions. 

Part  92  pertaining  to  tobacco  would 
contain  definitions,  the  location  of  the 
Science  Division  laboratory,  specific 
pesticide  residues  tests,  and  other  types 
of  laboratory  testing  services.  Part  93 
would  contain  definitions,  locations  of 
Science  Ehvision  laboratories,  references 
for  analytical  methods,  and  available 
laboratory  tests,  and  special  analyses 
performed  on  processed  firuits  and 
vegetables.  Part  93  would  be  divided 
into  three  subparts  in  order  to  separate 
the  analytical  testing  and  laboratory 
services  for  fhiits  and  vegetables 
performed  at  the  multidisciplinary 
Science  Division  Midwestern  laboratory 
in  Chicago,  Illinois,  and  the  specialty 
Science  Division  laboratories  located 
throughout  the  southern  United  States. 
Subpart  A  of  part  93  would  describe  the 
analytical  services  performed  at  Science 
Division's  Citrus  Laboratory  in 
Winterhaven,  Florida.  Laboratory 
analyses  are  conducted  at  this  specialty 
laboratory  primarily  to  determine  if 
citrus  products  produced  in  Florida 
satisfy  quality  and  grade  standards  set 
forth  in  the  Florida  Citrus  Code. 
Analyses  of  citrus  juice  and  citrus 
products  fi'om  other  countries  and  other 
locations  within  the  United  States  are 
also  available.  Subpart  B  of  part  93 
would  describe  the  laboratory  analyses 
available  for  different  types  of  food 
products,  including  processed  firuits  and 
vegetables  and  beverage  products.  The 
Midwestern  Laboratory  in  Chicago 
conducts  the  majority  of  analyses  for 
these  food  products  to  derive  their  grade 
and  quality,  and  to  determine 
compliance  of  the  product  with 
applicable  government  specifications. 
Subpart  C  of  part  93  would  describe  the 
analytical  services  and  the  quality 
control  sample  programs  conducted  at 


Science  Division’s  nine  aflatoxin 
laboratories  located  in  Georgia,  Virginia, 
North  Carolina,  Alabama,  and 
Oklahoma.  These  specialty  laboratories 
primarily  determine  the  aflatoxin 
content  for  peanuts,  peanut  products 
and  tree  nuts.  In  addition,  some  of  the 
laboratories  offer  physical  and  chemical 
composition  analyses  for  oilseeds  or 
oilseed  products. 

Part  94  would  contain  definitions, 
locations  of  the  Science  Division 
laboratories,  references  for  the  majority 
of  analytical  methods,  available 
laboratory  analyses  that  are  applicable 
to  assure  food  safety,  and  the  identity 
and  quality  of  egg  products  or  poultry 
products.  Subpart  A'of  this  part  would 
describe  the  mandatory  egg  product 
samples  that  are  analyzedfor  the 
Poultry  Division  by  appropriated  and 
annually  designated  mnds.  Subpart  B  of 
this  part  would  describe  the  volimtary 
egg  product  samples  that  are  analyzed 
for  a  fee  at  a  previously  ascertained 
analysis  time,  and  the  current  hoiuly 
rate.  Subpart  C  of  this  part  would  be 
reserved  for  the  Salmonella  Laboratory 
Recognition  Program. 

Part  95,  Processed  Dairy  Products, 
would  contain  definitions,  the  location 
of  the  Science  Division  laboratory, 
references  for  analytical  testing 
methods,  and  available  laboratory 
analyses  to  determine  the  United  States 
grade  standards,  wholesomeness  and 
quality  of  processed  dairy  products. 
Laboratory  analyses  that  are  applicable 
to  determine  compliance  with 
government  specifications  and 
tolerances  for  residues  would  also  be 
specified.  In  addition,  part  95  would 
outline  the  laboratory  quality  assurance 
programs  for  dairy  products  that  are 
administered  by  the  Science  Division. 
These  programs  would  involve  annual 
on-site  lalmratory  reviews  to  assess 
continued  conformance  writh  method 
and  equipment  requirements  of  USDA 
approved  procedures,  and  to  assess  the 
analysts’  current  proficiency  in 
performing  analyses  of  dairy  products 
with  quality  control  check  samples. 

Part  96  would  contain  definitions, 
regulations  regarding  the  issuance  of 
licenses,  and  the  conditions  for  renewal 
of  licenses  for  chemists  in  analyzing  and 
performing  ofiicial  grade  determination 
of  cottonseed.  Part  96  would  include 
user  fees  for  grading,  the  official 
certification  for  cottonseed,  the 
cottonseed  chemist  license  examination 
fee,  and  the  annual  chemist  license 
renewal  fee.  In  addition,  part  96  would 
include  procedure  for  issuance  of  the 
certificates  and  recordkeeping 
responsibilities  of  cottonseed  chemists, 
grounds  for  suspension  of  chemists* 
licenses,  and  the  procedures  for  official 


cottonseed  grade  determinations  using 
individually  determined  composition 
foctors. 

Part  97  would  contain  all  the 
regulations  of  the  Plant  Variety 
Protection  (PVP)  Office  in  Beltsville, 
Maryland.  Part  97  results  finm  the  AMS 
transferral  of  the  PVP  Office  fittm  the 
Livestock  and  Seeds  Division  to  the 
Science  Division.  The  existing  PVP 
reflations  in  part  180  of  former 
subchapter  H  would  be  removed  in  their 
entirety  and  would  be  redesignated  and 
moved  to  part  97  of  new  sub^apter  E. 
Except  for  changes  in  applicable  words 
from  the  masculine  to  neuter  gender,  no 
text  nor  fee  schedule  changes  would  be 
made. 

Part  98  would  contain  definitions, 
locations  of  the  Sdence  Division 
laboratories,  references  for  the  majority 
of  analytical  methods,  quality  assurance 
programs  and  the  available  laboratory 
tmaTyses  for  meats  and  meat  products, 
that  are  often  specified  by  pu^ase 
contracts,  to  be  performed  for  the 
Department  of  Defense  (DOD),  Defense 
Personnel  Support  Center  (DPSC),  or  for 
city  or  state  government  parties  through 
the  inspection  service  of  the  AMS 
Livestc^  and  Seed  Division.  Part  98 
would  be  divided  into  two  subpiirts; 
Subpart  A  of  this  part  would  pertain  to 
meat  and  meat  product  procmement 
testing  for  school  lunch,  defense,  prison 
and  other  feeding  programs,  and  subpart 
B  of  this  part  would  describe  the 
Science  Division’s  certification  program 
for  private  United  States  Laboratories, 
conducting  the  examination  of 
horsemeat  for  trichinae  parasites  in 
exported  products  to  the  European 
Community. 

Part  99  would  contain  statistical  terms 
and  provisions  pertaining  to  the 
Statistical  Science  Program  within  the 
AMS  Science  Division.  The  Statistical 
Science  staff,  comprised  of  specialists  in 
Washington,  DC  and  Kansas  Qty, 
Missouri,  would  provide  technical 
consulting  and  advising  services  for  the 
AMS  commodity  divisions,  and  data 
processing  and  statistical  support  for 
applied  research,  for  the  standardization 
of  inspection  equipment.  This  branch 
would  also  render  advice  and  answers 
concerning  sampling  problems  through 
the  application  of  mathematical 
statistics  and  computing.  Together  with 
other  divisions  of  AMS,  the  branch 
would  establish  imiform  testing 
procedures  and  develop  rapid 
identification  methods  for  hazardous 
substances  which  present  an 
environmental  and  human  health  risk. 

Part  100  would  contain  administrative 
details  of  the  Science  Division’s 
National  Laboratory  Accreditation 
Program  once  it  is  implemented. 
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LaboratoriM  would  be  ie(|uiied  to  meet 
established  criteria  for  accreditation  in 
chemical  residue  testing  of  agricultural 
products  and  mininnim  requirements 
for  facility,  equipment,  methodology 
and  quality  controls.  In  addition, 
analysts  in  such  labontories  would  be 
required  to  demmistiate  sustained 
acceptable  perfnnnance  through  regular 
testing  of  intarlabmatoiy  proficiency 
check  samples  at  difiarnt  chemical 
residua  le^ls.  Part  100  would  also 
include  faea  for  l^mratory  accreditation 
to  offset  the  costs  of  the  National 
Laboratory  Aocreditaticm  Program 
(NLAP). 

Part  101  would  be  reserved  for 
regulations  pertaining  to  Science 
Division's  Pesticide  Data  Program  (PCS’). 
The  Program  is  currently  staffed  by 
Science  Division  employees  in 
Washington,  DC  and  Mi^ssas,  Virginia. 

Part  110  would  be  reserved  for 
Science  Division’s  recordkeeping 
program  for  restricted  use  pekicides  by 
certified  ^plicators.  Parts  102-109  and 
parts  111-159  would  be  reserved  for  the 
future  SO  programs. 

V.  Basis  for  Proposed  Fee  and  Hourly 
Analysis  Rate  Changes 

Fees  ukl  hourly  analysis  rates  which 
are  presently  in  effect  are  inadequate  to 
recovw  the  current  cost  of  providing  the 
labc»atory  services  and  technical 
support  to  the  AMS  Divisions — Poultry, 
Fruit  and  Vegetable,  Dairy,  and 
Livestock  and  Seed  and  to  other 
applicants  of  the  sovices.  The 
Agricultural  Marketing  Act  of  1946,  7 
U.S.C.  1621-1627,  provides  that 
reason^le  fees  be  collected  from  the 
user  of  program  services  to  cover  as 
nearly  as  practicable  the  costs  of 
services  rendered.  This  proposal  would 
amend  the  current  hourly  analytical 
testing  rates  to  a  consolidated  and  single 
rate  of  $34.20  per  hour  for  the  users  of 
the  laboratory  services  to  cover  costs 
associated  with  improvements  in 
operation  of  the  programs,  replacements 
of  outdated  essential  laboratory 
equipmoit.  and  increases  in  those  costs 
due  to  raises  in  salaries  of  Federal 
employees  as  well  as  other  increases 
affecting  Federal  employees,  such  as 
costs  for  travel  and  Imnefits. 

Cost  analysis  studies  have  revealed 
that  since  tJ^  last  fee  change  on  October 
19. 1992,  as  published  in  the  Federal 
Register  at  57  FR  47566,  the  current 
hourly  rate  of  $32.11  for  the  voluntary 
laboratory  testing  of  eggs  and  poultry 
products  is  inadequate  to  cover 
expenses.  Analysis  of  costs  have  shown 
thM  since  the  last  fee  diange  on  April 
1 7, 1989,  as  published  in  the  Fade^ 
Register  id  54  FR  15167,  the  current 
hourly  rate  of  $28.00  for  the  laboratory 


testing  of  dairy  and  meat  products  is 
also  inadequate  to  cover  expenses.  In 
addition,  the  current  hourly  rate  of 
$25.00  for  analysis  and  testing  of  fruits 
and  vegetables,  as  pifolished  on 
November  19, 1990,  in  the  Federal 
Registor  at  55  FR  48102.  is  insufficient 
to  recover  this  program’s  costs.  The 
major  increase  in  expenses  is  the  result 
of  salary  increases  effective  each 
January  fcsr  Federal  employees  that  have 
increased  General  Sdi^ule  (GS) 
salaries  by  11.9  percent  since  Fiscal 
Year  1989.  FurtWmore,  the  program’s 
cost  for  the  retirmnent  system  and 
health  insurance  of  Federal  employees 
has  irKTeesed  by  over  13  percent.  There 
have  also  been  expenditures  for  new 
laboratory  equipment  md  facilities.  The 
Agency  has  determined  that  due  to  the 
aforementioned  increases  in  (prorating 
costs  of  the  programs,  the  two  Science 
Division  regional  laboratories  (Eastern 
and  Midwestern)  will  incur  a  $304,900 
loss  in  fiscal  year  1992.  Therefore,  the 
Agency  is  proposing  that  the  above 
mentioned  hourly  rates  be  revised  to  an 
hourly  rate  of  $34.20.  This  hourly  fee  for 
laboratory  service  was  established  by 
distributing  the  annual  operating 
expenditures  for  the  laboratories  over 
the  total  berudi  hours  of  service  required 
to  perform  the  analytical  tests.  The 
lal^ratory  program  costs  do  not  include 
premium  pay  or  service  performed  in 
the  laboratories  on  Federal  legal 
holidays.  Hence,  the  proposed  rate  for 
appeal.  Federal  holidays,  and  overtime 
laboratory  service  shall  be  IVb  times  the 
proposed  base,  or  $51.30  per  hour.  The 
proposed  fees  would  meet  the  expenses 
of  the  Science  Division  laboratory 
service  programs. 

VI.  Programs  Without  Consolidated 
Fees  and  Charges 

Certain  programs  administered  by 
Science  Division  would  not  have  a 
consolidated  fee  schedule  because  the 
laboratory  fees  and  charges  are  set  by 
agreement,  the  scientific  programs  are 
not  a  laboratory  based  service,  or  the 
costs  are  covei^  by  allocated  hinds. 

The  analysis  for  citrus  juices  and  certain 
citrus  products  (part  93,  subpart  C)  are 

{>erformed  in  the  Science  Division 
aboratory  in  Winter  Haven,  Florida,  for 
the  State  of  Florida.  The  costs  of 
analytical  testing  are  covered  by  a 
Florida  State  Cooperative  Agreement. 
The  fees  fm  imported  tobacco  pesticide 
residue  determinations  (part  92)  are  set 
annually  and  covered  by  a 
Memorandum  of  Understanding  with 
the  AMS  Tobacco  Division.  The  Science 
Division  costs  for  the  mandatory 
analyses  of  egg  product  samples  (part 
94,  subpart  A)  are  covered  by  designated 
funds  of  the  Poultry  Division  whi^  are 


appropriated  annually.  The  cort  of 
administering  the  USOA  licensing 
program  fw  cottonseed  oil  chemists 
would  be  covered  by  license  applmation 
and  annual  license  renewal  fees,  as  well 
as  a  unit  fee  assessed  on  each  official 
certificate  for  cottcmseed  quality 
analyses  and  grade  determination. 

These  fees  would  be  specified  in  part 
96.  Ihe  Plant  Variety  Protection  (PVP) 
schedule  of  fees  would  remain  with  the 
PVP  regulations  in  proposed  part  97. 

The  PVP  fees  are  asses^  to  certify  the 
novelty  and  distinctiveness  of  sexually 
reproduced  plant  varieties.  The  costs  of 
scheduled  laboratory  analyses  and 
nonscheduled  laboratory  analyses  for 
meats  and  related  meat  food  products, 
that  are  listed  in  subpart  A  of  part  98, 
are  paid  to  the  Science  Division  by  a 
reimbursable  agreement  with  the 
Livestock  and  Meat  Standardization 
Branch  of  the  Livestock  arni  Seed 
Division.  The  fee  charged  to  certify  or  to 
renew  certificatirm  for  each  laboratory 
or  analyst  i>erforming  trichina  testing  on 
horsemeat  for  export  to  European 
Community  countries  is  set  annually  by 
agreement  between  the  Science  Division 
and  the  United  States  Horsemeat 
Association  in  Fort  Worth,  Texas.  Since 
the  fee  is  based  on  actual  costs  that  are 
part  of  the  agreement,  it  does  not  appear 
in  subpart  B  of  part  98.  The  costs  of  the 
Science  Division  Statistical  Science 
support  services  for  AMS  commodity 
divisions  are  covered  by  the  Agency’s 
administrative  overhead  funds.  The  fees 
and  charges  for  statistical  science 
SOTvice  to  applicants  outside  AMS 
would  not  appear  in  part  99  because 
they  are  set  by  agreement  with  the 
applicant  on  an  individual  project  and 
on  a  cost  reimbursement  basis.  The  fees 
and  charges  associated  with  the 
National  Laboratory  Accreditation 
Program  would  appear  in  part  100  and 
would  be  aligned  with  the  actual  costs 
of  administering  this  program  when 
available.  The  costs  for  the  Pesticide 
Data  Program  (PDP)  in  part  101  and  the 
Recordkeeping  Program  for  Restricted 
Use  by  Certified  Applicators  (part  110) 
would  be  covered  by  appropriated  and 
annually  designated  funds. 

VIL  Basis  for  Proposed  Fee  Changes 
Related  to  Cottonseed  Grading  ai^ 
Quality  Certification 

Cottonseed  inspection,  grading,  and 
certification  is  conducted  pursuant  to 
authority  in  the  Agricultu^  Marketing 
Act  of  1946.  The  regulations  concerning 
cottonseed  may  be  found  in  7  CFR  part 
61.  The  Act  provides  that  reasonable 
fees  be  collected  from  users  of  the 
program  services  to  cover,  as  nearly  as 
practicable,  the  cost  of  services 
rendered.  Since  the  last  fee  change  on 
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September  18, 1987,  program  operating 
costs  have  increased  but  revenues  from 
assessed  user  fees  for  cottonseed  grading 
have  substantially  declined. 

The  major  amoimt  of  funds  under  the 
cottonseed  grading  program  is  obtained 
from  fees  assessed  for  official  grade 
certificates.  A  portion  of  the  certificate 
fees  is  used  to  recover  the  expenses  of 
official  cottonseed  sampling  and  the 
remainder  is  used  to  meet  the  costs  of 
supervision  of  the  licensed  chemists. 
There  has  been  a  reduction  in  the 
number  of  official  certificates  issued 
during  recent  years  from  32.000  in 
Fiscal  Year  (FY)  1988,  to  24,600  and 
25,400  in  FY  1990  and  FY  1991.  In 
addition,  the  future  volume  of  official 
cottonseed  to  be  graded  is  anticipated  to 
decline  further  with  the  closing  of 
cottonseed  oil  mills.  This  warrants  a 
unit  cost  increase  per  certificate  to 
provide  sufficient  revenue  to  balance 
the  expenses  of  the  service.  The  cost  of 
administering  the  cottonseed  chemist 
licensing  examination,  including  the 
travel  costs,  and  the  cost  of  preparing 
and  fumigating  check  samples  for 
proficiency  testing  have  increased.  The 
Federal  General  Si^edule  salaries  have 
increased  by  18  percent  since  the  last 
increase  in  cottonseed  grading  user  fees. 
The  Agency  has  determined  that  due  to 


the  aforementioned  increases  in 
program  operating  costs,  the  program 
will  incur  a  $49,600  loss  in  FY  1992. 
Therefore,  the  Agency  is  proposing  to 
revise  the  certificate  fee  charged  for 
official  analysis  and  cottonse^  grade 
determination  from  $1.35  per  certificate, 
issued  by  the  chemist,  to  $3.00.  It  is 
proposed  that  the  application  fee  for  a 
chemist’s  license  be  raised  from  $360.00 
to  $1,100.00  for  the  examination,  while 
the  fee  for  renewal  of  the  license  be 
increased  from  $125.00  to  $275.00. 
These  substantial  increases  in  licensing 
fees  are  also  necessary,  in  part,  because 
of  the  additional  costs  associated  with 
the  relocation  of  the  supervisor  of  the 
licensed  chemists  from  the  vicinity  of 
the  cottonseed  laboratories.  ’The 
proposed  fees  serve  to  meet  the 
financial  obligations  of  keeping  the 
licensed  cottonseed  chemist  program 
active. 

Vin.  Proposed  Amendments 
This  proposal  would  amend  parts  29, 
52.  55,  58,  59.  61,  and  70  to  conform 
with  the  changes  resulting  fium  the 
AMS  reorganization  and  reassignment 
of  functions  in  January  1989. 
Accordingly,  subchapter  H,  part  180, 
Plant  Variety  Protection  would  bo 
deleted  in  its  entirety. 


DC.  Discussion  of  Proposed  Changes  of 
Regulations 

It  is  proposed  that  §  29.500  of  part  29 
for  subchapter  A  be  revised.  It  is 
proposed  the  following  sections  of  part 
52,  part  55,  part  58,  part  59,  part  61  and 
part  70  of  the  regulations  for  subchapter 
C  either  be  revis^  or  be  removed: 

§§  52.2,  52.47,  55.20  (b),  (d),  55.510(d), 
55.550,  58.44,  58.101,  58.126,  59.580, 
61.2,  61.6,  61.8,  81.10  to  61.24,  61.44, 
61.45,  61.46,  61.101,  61.102,  61.103, 
61.104,  70.72  and  70.73.  All  sections  of 
part  180  for  subchapter  H  should  be 
removed.  It  is  proposed  that  the 
following  parts  either  be  added  or  be 
reserved  in  the  new  subchapter  E, 
chapter  I  of  title  7  of  the  CFR:  90  (in  part 
reserved),  91,  92,  93,  94  (includes 
reserved  section  94.200),  95,  96.  97,  98 
(in  part  reserved),  99  (reserved  except 
§  99.3),  100  (reserved  except  for  §  100.3), 
101  (reserved  except  for  §  101.3),  102  to 
109  (reserved),  110  (reserved  for 
separate  rulemaking  except  §  110.9),  and 
111  to  159  (reserved). 

To  identify  those  sections  of  the 
current  regulations  that  are  redesignated 
without  amending  into  the  new 
subchapter  E,  chapter  I  of  this  title,  the 
following  redistribution  table  is 
provided  as  a  reference  aid: 


Redistribution  Table 


Current  section(s) 


Redesignated 

section(s) 


61.22  .  96.18 

61.101  . .  96.25 

100.24  .  97.24 

180.122  .  97.122 

180.131  . . . . .  97.131 

100.142  . . .  97.142 

180.144  . 97.144 

180.1W  to  180.158  .  97.155  to  97.158 

180.176  .  97.176 

180.206  . . .  97.206 

180.208  . .  97.200 

180.222  .  97.222 

100.800  .  97.800 


To  identify  those  sections  of  the 
current  regulations  that  are  proposed  to 
be  amended  or  repealed  for  subcdiapters 
A  or  C,  chapter  I  of  this  title,  the 
following  revision  table  is  provided  as 
a  reference  aid: 

Revision  Table 


Revision  Table— Continued 


Revision  Table— Continued 


Sectlon(s) 

Proposed  action 

29.500  . 

Amend  heading  and  text. 

52.2 . 

Amend;  remove  tenns. 

52.47  . 

Remove  in  its  entirety. 

55.20(b)  . 

Amend  text. 

55.20(d)  . 

Remove  in  its  entirety. 

Section(s) 

Proposed  action 

55.510(d)  . 

Amend  text 

55.550  . 

Remove  in  its  entirety. 

58.44  . 

Remove  in  its  entirety. 

58.101  . 

Amend  text 

58.126  . 

Amend:  renfK>ve  paragraph 
(5)(ii)  and  redesignate 
paragraph  (5)(iii)  as 

(5)(ii). 

59.580  . 

Amend  wording. 

61.2 . 

Amend  wording. 

61.6 . 

Amerxl  wording. 

61.8 . 

Amend  wording. 

Section(8) 

Proposed  action 

61.104 . 

AmerxJ  wording. 

70.72  . 

Amerxl  wordng. 

70.73  . 

RefTX>ve  in  its  entirety. 

To  identify  those  sections  of  the 
current  regulations  that  are  proposed  to 
be  amended  and  transferred  into  the 
new  subchapter  E,  chapter  I  of  this  title, 
the  following  distribution  table  is 
provided  as  a  reference  aid: 
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Distribution  Table 


Current 

sectionfsl 

Amended  and  redesig¬ 
nated  sectionfs) 

61.10  to  61.t3 

96.3  to  966. 

61.14  to  61.16 

96.9  to  96.11. 

61.1710  61.19 

96.13  to  96.15. 

61.20  _ _ 

96.7  fB>,  (b>,  (c^.  and 

96.16. 

61.21 . 

96.7((4  and  9617. 

61.23 _ 

96.12. 

61.24 _ 

96.19. 

61.44  to  61.46  ... 

96.20  to  96.22. 

61.102  to  61.103 

96.26  to  96.27. 

180.1  to  189.23  . 

97.2  to  97.23. 

180.100  to 

97.100  to  97.121. 

180.121. 

180.130  _ 

97.130. 

180.132  to 

97.132  to  97.141. 

180.141. 

180.143  _ 

97.143. 

180.150  to 

97.150  to  97.154. 

180.154. 

180.175  _ 

97.175. 

180.177  to 

97.177  to  97.205. 

180.205. 

180.207  _ 

97.207. 

180.20910 

97.209  to  97.221. 

180.221. 

180.300  to 

97.300  to  97.700. 

180.700. 

To  identify  those  sectimis  that  are 
proposed  to  be  reserved  or  added  as 
regulations  in  the  new  subchapter  E, 
chapter  I  of  title  7  of  the  Code  of  Federal 
Regulations,  the  following  table,  noting 
the  proposed  actions,  is  provided  as  a 
reference  aid: 


Table  of  Proposed  New  Regulations 


Added  sectlonfs) 

Proposed  action 

90.1  to  90.3;  90.101  to 

New  additions. 

90.103. 

90.4  to  90.100;  90.104  to 

Reserved. 

90.200. 

91.1  to  91.45;  92.1  to  92.6 

New  additions. 

93.1  to  966  93.10  to 

New  additions. 

93.14. 

93.100  to  93.105;  94.1  to 

;  New  additions. 

94.5. 

94.100  to  94.104;  94.300 

New  additions. 

to  94.304. 

94.200 . 

Reserved 

95.1  to  95.6;  96.1;  96.2; 

New  additions. 

96.8. 

96.23;  96.24;  96.28;  96.29 

New  additior^. 

97.1;  98.1  to  98.5;  98.100 

New  additions. 

10  98.101. 

98.102  to  98.600:  99.1  to 

Reserved 

99.2. 

99.4  to  99^99  . . 

Reserved 

99.3;  1006  101.3;  110.9  .. 

New  additions. 

100.1  to  100.2;  100.4  to 

Reserved 

100.999. 

101.1.  to  1016  101.4  to 

Reserved. 

101.999. 

110.1  to  110.8  . . 

Addition  urxter 

Parts  111  to  159 _ 

separate  ruie- 
making. 

Reserved  parts. 

X.  Comments  Invited 

Comments  and  rerommendations 
from  the  public,  other  governmental 
agencies,  the  scientific  oommunity, 
industry,  or  any  other  interested  pvty 
concerning  this  proposal  are  invited. 
Comments  must  be  filed  within  30  days 
of  the  date  of  this  proposal.  Such 
comments  must  be  made  in  writing  and 
must  be  sent  in  triplicate  to  the  Scimice 
Division  Director’s  office  (address 
above].  Comments  are  to  ^  identified 
with  the  docket  number  found  in 
brackets  in  the  heeding  of  this 
document  along  with  the  date  and 
applic^le  page  numb«s  of  this  issue  of 
the  Federal  Ragister.  All  written 
comments  submitted  in  respcmse  to  this 
proposal  will  be  avaiUile  for  public 
inspection  in  the  Director’s  office 
between  9  a.m.  and  3  pjn.,  Monday 
throu^  Friday.  We  expect  to  publish  a 
final  rule  as  soon  as  practicable  after  the 
close  of  the  comment  period.  The  final 
rule  will  take  into  consideration  the 
conunents  and  any  additional 
information  received  by  AMS. 

List  of  Subiects 
7CFRPart29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications,  imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements,  Tobacco. 

7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices, 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

7  CPR  Part  55 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  58 

Food  grades  and  standards.  Dairy 
im)ducts.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

7  CPR  Part  59 

Eggs  and  egg  products.  Exports,  Food 
grad^  and  standards.  Food  lab^ing. 
Imports.  Polychlorinated  biphenyls 
(PCB’s).  Reporting  and  recordkeeping 
requirements. 

7  CPR  Part  61 

Cottonseed,  Inspection,  Samplers, 
Grades. 

7  CPR  Part  70 

Food  grades  and  standards.  Food 
labeling.  Poultry  and  poultry  products, 
Rabbits  and  ral^it  pn^cts.  Reporting 
and  recordkeeping  requirements. 


7  CPR  Part  90 

Introduction,  Functions  and 
re^)onsibilttie8  of  Science  Division, 

Good  Laboratory  Practice  (CLP)  for 
commodity  laboratory.  Quality 
assurance. 

7  CPR  Part  91 

Administrative  practice  and 
procedure.  Science  Division 
Laboratories,  Fees  and  charges. 

7  CPR  Part  92 

Laboratories,  Pesticides  and  pests. 
Tobacco. 

7  CFJ?  Part  93 

Citrus  fruits.  Fruit  juices.  Fruits, 
Laboratories.  Nuts,  Vegetables. 

7  CPR  Part  94 
Eggs,  Laboratories,  Poultry. 

7  CFR  Part  95 

Dairy  products.  Laboratories,  Milk. 

7  CPR  Part  96 

Cottonseeds,  Chemist’s  licensure. 
Cottonseed  quality  analysis.  Official 
grade. 

7  CPR  Part  97 

Plant  variety  and  protection,  Novel 
seed  variety  certification. 

7  CPR  Part  98 

Meals,  Ready-to-Eat  (MRE’s),  Ground 
beef,  Pork.  Meats,  Meat  products. 
Laboratories.  Horsemeat  Trichinae, 
European  Commimity. 

7  CPR  Part  99 

Statistical  model.  Scatter  plot. 
Econometrics,  Sampling  plan. 

7  CPR  Part  100 

National  laboratory  accreditation. 
Certification,  Raw  agricultural  product. 
Pesticide  residue. 

7  CPR  Part  101 

Commodity  and  pesticide  pairs,  Risk 
assessment.  Human  exposure  estimates. 
Pesticide  residue  levels 

7  CPR  Part  110 

Recordkeeping  on  restricted  use 
pesticides  by  certified  applicators, 
Access  to  records.  Enforcement,  &irveys 
and  reports. 

7  CPR  Part  180 

Administrative  practice  and 
procedure.  Labeling,  Plants. 

For  the  reasons  set  out  in  the 
preamble,  AMS  proposes  to  amend  title 
7.  chapter  I,  Code  of  Federal  Regulations 
as  follows: 
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PART  29— TOBACCO  INSPECTION 

Subpart  B— Regulatlona 

1.  The  authority  citation  for  subpart  B 
of  part  29  continues  to  read  as  follows: 

Authority:  7  U.S.C  Slim  and  Sllr. 

§29.500  [Amended] 

2.  Section  29.500  is  amended  as 
follows: 

a.  The  heading  for  §  29.500  is  re'/ised 
to  read  as  follows: 

§29.500  Feee  and  chargee  for  Inspection 
and  acceptance  of  bnported  tobacco. 

b.  In  §  29.500,  paragraphs  (b)  and  (c) 
are  amended  by  removing  (both  times 
that  it  appears)  the  word  “testing”  and 
replacing  urith  the  word  “accepting.” 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  60  Stat.  1087,  as  amended, 

1090,  as  amended  (7  U.S.C  1622, 1624). 

§52.2  [Amended] 

2.  Section  52.2  is  amended  by 
removing  the  definition  of  the  term 
“Commc^ities  Scientihc  Support 
Division  (CSSD).” 

§  52.47  [Removed] 

3.  Section  52.47  is  removed. 

PART  55— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  60  Stat  1087  -1091:  7  U.S.C 
1621-1627 

§55.20  [Amended] 

2.  Section  55.20  is  amended  by 
removing  in  paragraph  (b)  the  phrase 
“and  laboratory  analysis”  and  paragraph 
(d)  is  removed. 

§55.510  [Amended] 

3.  In  §  55.510,  paragraph  (d)  is 
amended  by  removing  (both  times  that 
it  appears)  the  phrase  “laboratory 
analysis,” 

§55.550  [Removed] 

4.  Section  55.550  is  removed. 

PART  58— GRADING  AND 
INSPECTION,  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  AND  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 


Authority:  Secs.  202-208, 60  Stat.  1087,  as 
amended;  7  U.S.C  1621-1627.  unless 
otherwise  noted. 

§58.44  [Removed] 

2.  Section  58.44  is  removed. 

§58.101  [Amended] 

3.  In  §  58.101,  paragraph  (c)  is 
amended  by  removing  (the  time  it 
appears)  the  phrase  “the  Administrator” 
and  replacing  with  the  phrase  “the  AMS 
Science  Division  Director”. 

§58.126  [Amended] 

4.  Section  58.126  is  amended  by 
removing  paragraph  (e)(5)(ii)  and 
redesignating  paragraph  (e)(5Kiii)  as 
paragraph  (e)(5Kii). 

PART  59— INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

1.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  84  Stat.  1620-1635;  21  U.S.a 
1031-1056. 

§59.580  [Amended] 

2.  In  §  59.580,  paragraph  (b)  is 
amended  by  changing  the  phrase  “the 
Administrator”  to  “the  AMS  Science 
Division  Director”,  and  paragraph  (d)  is 
amended  by  changing  the  phrase 
“USDA  laboratory”  to  “AMS  Science 
Division  laboratory”. 

PART  61— COTTONSEED  SOLD  OR 
OFFERED  FOR  SALE  FOR  CRUSHING 
PURPOSES  (INSPECTION,  SAMPLING 
AND  CERTIFICATION) 

Subpart  A — Regulations 

1.  The  authority  citation  for  subpart  A 
of  part  61  continues  to  read  as  follows: 

Authority:  Sec.  205, 60  Stat.  1090,  as 
amended  (7  U.S.C.  1624). 

§61.2  [Amended] 

2.  In  §  61.2,  paragraph  (n)  is  amended 
by  removing  the  phrase  “the  Director” 
and  replacing  with  the  phrase  “the 
Science  Division  Director  of  the 
Agricultural  Marketing  Service”. 

§61.6  [Amended] 

3.  The  paragraph  of  §  61.6  is  amended 
by  removing  ^  phrase  “and  licensed 
cottonseed  chemists”. 

§61.8  [Amended] 

4.  In  §  61.8,  first  sentence  is  amended 
by  changing  the  phrase  “any  sample  of 
cottonseed”  to  “any  official  sample  of 
cottonseed”. 

§61.10  to  61.24  [Removed] 

5.  Subpart  A  of  part  61  is  amended  by 
removing  the  undesignated  center 


heading  “Licensed  Cottonseed 
Chemists”  and  §§61.10  through  61.24 

§61.44  to  61.48  [Removed] 

6.  Subpart  A  of  part  61  is  amended  by 
removing  §§  61.44  through  61.46. 

Subpart  B— Standards  for  Grades  of 
Cottonaaad  Sold  or  Offorad  for  Sals  for 
Crushing  Purpoaaa  Within  the  Unttad 
States 

1.  The  authority  citation  for  subpart  B 
of  part  61  continues  to  read  as  follows: 

Authority:  Secs.  203,  205, 60  Stat  1087, 
1090,  as  amended;  7  U.S.C.  1622, 1624. 

§61.101  [Amended] 

2.  In  §  61.101,  introductory  text,  after 
the  word  "samples”  the  phrase  “by 
licensed  chemists”  is  added. 

§61.104  [Amended] 

3.  Section  61.104  is  amended  as 
follows: 

a.  The  heading  for  §  61.104  is  revised 
to  read  as  follows: 

§61.104  Sampling  and  certification  of 
aamplee  and  grades. 

b.  Section  61.104  is  amended  by 
removing  the  words  “and  the  analysis” 
in  the  paragraph. 

PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS,  AND  GRADES 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  60  Slat.  1087-1091;  U.S.C 
1621-1627. 

§70.72  [Amended] 

2.  Section  70.72  is  amended  as 
follows: 

a.  The  heading  for  §  70.72  is  revised 
to  read  as  follows: 

§70.72  Fees  for  appeal  grading  or 
examination  or  review  of  a  gratis 
decision. 

b.  Section  70.72  is  amended  by 
removing  in  the  paragraph  (both  times 
that  it  appears)  the  words  “laboratory 
analysis.”. 

§70.73  [Removed] 

3.  Section  70.73  is  removed 

Subchapter  H  and  Part  180  [Removed] 

1.  Subchapter  H  consisting  of  part  180 
is  removed  in  its  entireties. 

Subchapter  E  [Added] 

2.  Subchapter  E.  consisting  of  parts  90 
through  159.  is  proposed  to  be  added  to 
read  as  set  forth  below: 
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SUBCHAPTER  E— COMMODITY 
LABORATORY  TESTINQ  PROGRAMS 

Part 

90 —  Introduction 

91 —  Services  and  General  Information 

92 —  Tobacco 

93 —  Processed  Fruits  and  Vegetables 

94 —  Poultry  and  Egg  Products 

95 —  Processed  Dairy  Products 

96 —  Cottonseed  Sold  xx  Offered  for  Sale  for 
Crushing  Purposes  (Chemical  Analysis 
and  United  States  Official  Grade 
Certification) 

97 —  Plant  Variety  and  Protection 

98 —  Meals,  Ready-to-Bat  (MRE’s),  Meats,  and 
Meat  Products 

99 —  Statistical  Science  Program 

100 —  National  Laboratory  Accreditation 
Program 

101 —  Pesticide  Data  Program 

102— 109 — [Reserved] 

110 —  Recordkeeping  on  Restricted  Use 
Pesticides  by  Certified  Applicators; 
Surveys  and  Reports 

111- 1 59 — [Reserved] 

PART  90-lNTRODUCTiON 
Subpart  A — Scope  of  Subchapter 

Sec. 

90.1  General 

Subpart  B — Subchaptsr  Definitiorts 

90.2  General  terms  defined 

Subpart  C — Good  Laboratory  Practicaa  for 
Commodity  Laboratory  Attalyaaa 

90.3  General 
90.4-90.100  [Reserved] 

Subpart  D— Quality  Aaauranca 

90.101  General 

90.102  Quality  assurance  review 

90.103  Maintenance  of  quality  control 
records 

90.104-90.200  [Reserved] 

Authority:  Agricultural  Marketing  Act  of 
1946,  secs.  203,  205, 60  Stat.  1087,  as 
amended,  1090,  as  amended  (7.  U.S.C.  1622, 
1624). 

Subpart  A— Scope  of  Subchapter 
§90.1  General. 

This  subchapter  sets  forth  the 
functions  and  responsibilities  of  the 
Science  Division  (SD)  of  the 
Agricultural  Marketing  Service  (AMS) 
relati^  to; 

(a)  TTie  performance  of 
comprehensive  analytical  tests  and 
laboratory  determinations  of  agricultural 
commodities  and  processed  products. 

(b)  The  conduct  of  experiments  and 
collaborative  studies  to  validate  new 
analytical  procedures  and  improved 
methodologies  in  order  to  promote 
faster,  more  precise,  or  safer  laboratory 
testing  for  agricultural  commodities  and 
processed  products. 

(c)  The  supervised  issuance  of 
external  quality  control  or  proficiency 
check  samples  to  laboratories  under  the 


Science  Division’s  direction  or 
performance  review  in  order  to  regularly 
spot  check  and  assess  that  analytical  or 
test  data  produced  by  each  laboratory  is 
reproducible,  precise,  and  reliable  for  a 
specific  test  program. 

(d)  The  granting  of  laboratory  program 
accreditation  or  certification  or  approval 
for  specialty  testing  of  agricultural 
commodities  and  products. 

(e)  The  licensing  of  chemists  to 
analyze  cottonseed  in  order  to  certify  its 
qualify  and  grade. 

(f)  The  granting  of  certification  to  non- 
federal  laboratories  for  testing  for 
trichinae  in  horsemeat  for  export  to  the 
European  Community  (EC). 

(g)  The  granting  of  acceptance  of 
standardized  methodology  or  new 
procedures  for  commodity  testing. 

(h)  The  auditing  of  the  facilities, 
equipment,  quality  control  procedures, 
standard  methodologies,  and  good 
laboratory  practices  for  a  commodity 
testing  program  of  a  laboratory. 

(i)  The  furnishing  of  consultation  and 
centralized  technical  and  statistical 
science  support  for  marketing  programs. 

(j)  The  recommendation  of  statistical 
sampling  plans. 

(k)  The  examination  of  plants  for 
novelty  and  distinctiveness  in  order  to 
grant  certificates  of  protection  for  new 
varieties  of  sexually  reproduced  plants, 
and  the  provision  of  other  fee  based 
services  authorized  by  the  Plant  Variety 
Protection  Act. 

(l)  The  extension  or  coordination  of 
research  for  the  determination  of  a  new 
chemical  analyte  or  microorganism  in  a 
commodity  product  or  food. 

(m)  The  management  of  a  pesticide 
residue  monitoring  program  for 
agricultural  commodities  (especially 
fresh  fruits  and  vegetables),  currently 
referred  to  as  the  Pesticide  Data 
Program. 

(n)  The  analysis  of  imported  flue- 
cured  and  hurley  tobacco  for  pesticide 
residues. 

(o)  The  supervision  and 
implementation  of  the  State 
enforcement  of  the  recordkeeping 
requirements  for  private  applicators  of 
restricted-use  pesticides  for  agricultural 
production. 

Subpart  B — Subchapter  Definitions 

§  90.2  General  terms  defined. 

Words  used  in  the  regulations  in  this 
subchapter  in  the  singular  form  will 
import  the  plural,  and  vice  versa,  as  the 
case  may  demand.  As  used  throughout 
the  regulations  in  this  subchapter  and 
unless  the  context  requires  otherwise, 
the  following  terms  will  be  construed  to 
mean: 

Act.  The  Agricultural  Marketing  Act 
of  1946  (Title  II  of  the  act  of  Congress 


approved  August  14, 1946,  60  Stat. 
1087-1091,  as  amended;  7  U.S.C.  1621- 
1627). 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service,  or 
any  officer  or  employee  of  the  Service, 
to  whom  authority  has  been  delegated, 
or  to  whom  authority  may  be  delegated, 
to  act  in  his  or  her  stead. 

Cooperative  agreement.  An  agreement 
between  the  Agricultural  Marketing 
Service  and  another  Federal  agency  or  a 
State  agency,  or  other  agency, 
organization  or  person  that  defines  in 
the  general  terms  the  basis  on  which  the 
parties  concerned  will  cooperate  to 
serve  a  mutual  interest  on  an 
agricultural  service  project.  The 
responsibilities  for  AMS  and  each 
cooperator  are  stated  in  the  document 
along  with  the  conditions  as  applicable. 

Department.  The  United  States 
Department  of  Agriculture. 

Director.  The  Director  of  the  Science 
Division,  or  any  officer  or  employee  of 
the  Division  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  his  or  her  stead. 

Division.  The  Science  Division  (SD)  of 
the  Agricultural  Marketing  Service 
(AMS),  which  performs  analytical 
testing  services,  issues  licenses  for 
cottonseed  chemists,  conducts  quality 
assurance  reviews  and  grants 
accreditation  or  certification  for 
commodity  testing  programs  of 
laboratories. 

Laboratories.  Division  laboratories 
performing  the  analyses  described  in 
this  subchapter. 

Quality  assurance.  The  assurance  that 
there  is  accuracy  of  analytical  data  using 
proficiency  che^  sample  or  analyte 
recovery  techniques.  In  addition,  the 
certainty  that  there  is  strict  adherence 
by  the  analysts  in  following  the  quality 
control  details  in  the  recommended  or 
official  methods  for  reagents,  laboratory 
apparatus  and  procedures.  The  overall 
objective  of  quality  assurance,  as  a 
comprehensive  program,  is  to  ensure 
that  all  analytical  data  produced  by  the 
laboratory  meets  certain  quality  criteria 
and  that  all  data  produced  is 
reproducible,  precise,  and  accurate. 

Quality  control.  The  system  of  close 
examination  of  the  critical  details  of  an 
analytical  procedure  in  order  to  have 
the  proper  equipment  parameters, 
techniques,  supplies  and  reagents  to 
achieve  a  predetermined  level  of  quality 
data,  with  the  performance  of  a 
particular  laboratory  analysis. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
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hereafter  be  delegated,  to  act  in  his  or 
her  stead. 

Service.  The  Agricultural  Marketing 
Service  of  the  United  States  Department 
of  Agricultiue. 

Subpart  C — Good  Laboratory  Practicee 
for  Commodity  Laboratory  Analyses 

$90.3  General. 

Laboratory  service  programs  of 
laboratories  certified  and  approved  by 
the  Science  Division  shall  have  good 
laboratory  practice  (GLP)  requirements 
that  are  generalized  in  this  subpart. 

§§90.4-90.100  [Reserved] 

Subpart  D — Quality  Assurance 

§90.101  General. 

Laboratory  service  programs  of 
laboratories  certified  and  approved  by 
the  Science  Division  shall  have  quality 
assurance  requirements  that  are 
generalized  in  this  subpart. 

$  90.102  Quality  aaaurance  review. 

(a)  Each  laboratory  performing  tests 
and  analysis  under  this  subchapter  will 
be  subject  to  a  quality  assurance 
program  evaluation  at  least  annually, 
and  more  often  if  deemed  necessary  by 
the  Director.  Such  evaluation  will 
include:  ^ 

(1)  A  review  of  the  adequacy  of 
quality  control  measures  taken  by  the 
laboratory  for  the  stemdardized  method 
of  analysis  for  a  commodity  and  its 
related  products: 

(2)  A  review  of  the  laboratory 
methodologies  and  procedures; 

(3)  A  review  of  records  for  the 
calibration  and  maintenance  of 
equipment: 

(4)  A  review  of  records  documenting 
sample  handling: 

(5)  The  evidence  of  quality  control 
records; 

(6)  The  evidence  of  correct  reporting 
Snd  determination  of  analytical  data. 

(b)  A  laboratory  will  receive  a  quality 
assurance  report  following  the  review. 
This  evaluation  will  address  any 
necessary  improvements  to  the 
laboratory  program(s)  being  examined. 

§  90.103  Maintenance  of  quality  control 
records. 

Quality  control  records  pertaining, 
but  not  limited  to  the  following  areas, 
shall  be  retained  by  the  laboratory  for  at 
least  the  3  most  recent  years: 

(a)  Prepared  solution  standardizations 

(b)  Recovery  studies  by  known 
analyte  additions 

(c)  The  purity  diecks  of  reagents  and 
test  materials 

(d)  Apparatus  and  equipment 
calibrations 


(e)  The  quality  examination  and 
testing  of  materials 

(f)  Tne  mandatory  participation  in 
proficiency  check  sample  testing  or 
collaborative  studies 

(g)  Daily  critical  parameter  checks  of 
equipment,  such  as  temperature 
readies 

(h)  Tne  equivalency  tests  of  new 
procedures  with  standard 
methodologies. 

§§90.104-90.200  [Rasarvad] 

Part  91 — Services  and  General 
Information 

Subpart  A— Administration 

Sec. 

91.1  General 

91.2  Definitions 

91.3  Authority 

Subpart  B — Ganaral  Sarvicas 

91.4  Kinds  of  services 

91.5  Where  services  are  offered 

91.6  Availability  of  services 

Subpart  C— Application  for  Sarvicea 

91.7  Nondiscrimination 

91.8  Who  may  apply 

91 .9  How  to  make  an  application 

91.10  Information  required  in  connection 
with  an  application 

91.11  Filing  of  an  application 

91 .1 2  Record  of  filing  time  and  laboratory 
tests 

91.13  When  an  application  may  be  rejected 

91.14  When  an  application  may  be 
withdrawn 

Subpart  D— Laboratory  Sarvica 

91 .1 5  Basis  of  a  laboratory  service 

91.16  Order  of  a  laboratory  service 

91.17  Postponing  a  laboratory  service 

91.18  Financial  interest  of  a  scientist 

Subpart  E — Sampiaa  * 

91 .19  General  requirements  of  suitable 
samples 

91.20  Shipping 

91.21  Protecting  samples 

91.22  Disposition  of  analyzed  sample 

Subpart  F — Mathod  Manuala 

91.23  Analytical  methods 
Subpart  G — Raporting 

91.24  Reports  of  test  results 

91.25  Certificate  requirements 

91.26  Issuance  of  certificates 

91.27  Corrections  to  certificates  prior  to 
issuance 

91.28  Issuance  of  corrected  certificates  or 
amendments  for  analysis  reports 

91 . 29  Issuance  of  duplicate  certificates  or 
reissuance  of  an  analysis  report 

91.30  Maintenance  and  retention  of  copies 
of  certificates  or  analysis  reports 

Subpart  H — Appaai  of  Laboratory  Sarvicaa 

91.31  When  an  appeal  of  a  laboratory 
service  may  be  requested 

91.32  Where  to  file  for  an  appeal  of  a 
laboratory  service  and  information 
required 


91.33  When  an  application  for  an  appeal  of 
a  laboratory  service  may  be  withdrawn 

91.34  When  an  appeal  of  a  laboratory 
service  may  be  refused 

91.35  Who  shall  perform  an  appealed 
laboratory  service 

91.36  Appeal  laboratory  certificate 
Subpart  I  Feat  and  Chargaa 

91.37  Fees  for  laboratory  testing,  analysis, 
and  other  services  (general  si^edules) 

91.38  Additional  fees  far  appeals  of 
analysis 

91.39  Special  request  fees  far  overtime  and 
legal  holiday  service 

91.40  Fees  fm  courier  service  and  facsimile 
of  the  analysis  report 

91.41  Charges  far  demonstraticms  and 
courses  of  instruction 

91.42  Billing 

91.43  Payment  of  fees  and  charges 

91.44  Charges  on  overdue  accounts  and 
issuance  of  delinquency  notices 

91.45  Charges  far  laboratory  services  on  a 
contract  basis. 

Authority:  Agricultiual  Mariieting  Act  of 
1946,  secs.  203,  205, 60  Stat  1087,  as 
amended,  1090,  as  amended  (7  U.S.Q  1622, 
1624) 

SUBPART  A— ADMINISTRATION 

§91.1  GeneraL 

This  part  consolidates  the  procedural 
and  administrative  rules  of  the  Science 
Division  of  the  Agricultural  Marketing 
Service  for  conducting  the  analytical 
testing  and  laboratory  audits  with 
quality  assurance  reviews.  It  also 
contains  the  fees,  charges  and 
laboratories  applicable  to  such  services. 

§91.2  Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  fcnm  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Analyses.  Microbiological,  chemical, 
or  physical  tests  performed  on  a 
commodity. 

Applicant.  Any  person  who  requests 
services  provided  by  the  Division. 

Legal  holidays.  Those  days  designated 
as  legal  public  holidays  specified  by 
Congress  in  paragraph  (a)  of  section 
6103,  Title  5  of  the  United  States  Code 
and  any  other  day  declared  to  be  a 
holiday  by  Federal  Statute  or  Executive 
Order.  Under  section  6103  and 
Executive  Order  10357,  as  amended,  if 
the  specified  legal  public  holiday  falls 
on  a  Saturday,  the  preceding  Friday 
shall  be  considered  the  holiday,  or  if  the 
specified  legal  holiday  falls  on  a 
Sunday,  the  following  Monday  shall  be 
considered  to  be  the  holiday. 
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f91.3  Authority. 

The  Division  Director  is  charged  with 
the  administration  of  this  subchapter. 

Subpart  B— Gerteral  Services 

{91.4  Kinds  of  servioos. 

(a)  Analytical  tests.  Analytical 
laboratory  testing  services  under  the 
regulations  consist -of  microbiological, 
chemical,  and  certain  other  analyses, 
requested  by  the  applicant  and 
performed  on  tobacco,  seed,  dairy,  egg, 
fruit  and  vegetable,  meat  and  poultry, 
and  related  processed  products. 

Analyses  are  performed  to  determine  if 
products  meet  Federal  specifications  or 
specifications  defined  in  purchase 
contracts  and  cooperative  agreements. 
Analyses  are  also  performed  on  egg 
products  as  part  of  the  mandatory  Egg 
Products  Inspection  Program. 

(b)  Examination  and  licensure.  The 
Division  administers  examinations  and 
issues  licenses  to  chemists  to  certify  the 
grade  of  cottonseed. 

(c)  Quality  assurance  reviews.  The 
Division  performs  on-site  laboratory 
quality  assrirance  reviews  (both  required 
and  voluntary)  to  ensure  that 
appropriate  tedmical  methods, 
equipment  maintenance,  and  quality 
control  procedures  are  being  observed. 

(d)  Consultation.  Technical  advice, 
statistical  science  consultation,  and 
quality  assurance  program  assistance  are 
provided  by  the  Division  for  domestic 
and  foreign  laboratories. 

f91.5  Where  eervicM  are  offered. 

(a)  Services  are  offered  to  applicants 
at  the  Science  Division  laboratories  and 
facilities  as  listed  below. 

(1)  Science  Division  regional 
laboratories.  A  variety  of  tests  and 
laboratory  analyses  are  available  in  two 
regional  multi-disciplinary  Science 
Division  (SD)  laboratories,  and  are 
located  as  follows: 

(i)  USDA,  AMS,  SD,  Midwestern 
Laboratory,  3570  North  Avondale 
Avenue,  ^icago,  IL  60618 

(ii)  USDA,  AMS,  SD,  Eastern 
Laboratory,  645  Cox  Road,  Gastonia, 
NC  28054. 

(2)  Science  Division  aflatoxin 
laboratories.  The  specialty  laboratories 
performing  aflatoxin  testing  on  peanuts, 
peanut  piquets,  tree  nuts  and  other 
commodities  are  located  as  follows; 

(i)  USDA,  AMS,  SD,  1411  Reeves  Street, 
Mail:  P.O.  Box  1368,  Dothan.  AL 
36302 

(ii)  USDA.  AMS.  SD.  200  West 
Washington  Street.  Mail;  P.O.  Box 
488,  Ashbum,  GA  31714 

(iii)  USDA,  AMS.  SD,  2705  Taft  Street, 
Albany.  GA  31707 


(iv)  USDA,  AMS,  SD,  301  West  Pearl 
Street,  Mail:  P.O.  ^x  279,  Aulander, 
NC  27805 

(v)  USDA.  AMS.  SD,  610  North  Main 
Street,  Blakely,  GA  31723 

(vi)  USDA.  AMS,  SD,  42  North  ElUs 
Street,  Mail:  P.O.  Box  548,  Camilla. 

GA  31730 

(vii)  USDA,  AMS,  SD.  107  South  Fourth 
Street.  Madill,  OK  73446 

(viii)  USDA,  AMS,  SD,  715  North  Main 
Street,  Mail:  P.O.  Box  272,  Dawson, 

GA  31742 

(ix)  USDA.  AMS,  SD.  308  Culloden 
Street,  Mail:  P.O.  Box  1130,  Sufrolk, 
VA  23434 

(3)  Citrus  laboratory.  The  Science 
Division  Citrus  Laboratory  specializes  in 
testing  citrus  juices  and  other  citrus 
products  and  is  located  as  follows: 
Science  Division  Citrus  Laboratory,  111 
Third  Street,  SW,  Suite  211,  Winter 
Haven,  FL  33880. 

(4)  Divisional  laboratories.  Laboratory 
services  are  available  in  all  areas 
covered  by  cooperative  agreements 
providing  for  this  laboratory  work  and 
entered  on  behalf  of  the  Department 
with  cooperating  Federal  or  State 
laboratory  agencies  pursuant  to 
authority  contained  in  Act(s)  of 
Congress.  Also,  services  may  be 
provided  in  other  areas  not  covered  by 
a  cooperative  agreement  if  the 
Administrator  determines  that  it  is 
possible  to  provide  laboratory  services. 

(5)  Other  alternative  laboratories. 
Laboratory  analyses  may  be  conducted 
at  alternative  Science  Division 
laboratories  and  can  be  reached  from 
any  commodity  market  in  which  a 
laboratory  facility  is  located  to  the 
extent  laboratory  personnel  is  available. 

(6)  The  Plant  Variety  Protection  (PVP) 
Office.  The  PVP  office  and  plant 
examination  facility  of  the  Science 
Division  issues  certificates  of  protection 
to  developers  of  novel  varieties  of  plants 
which  reproduce  sexually  and  is  located 
as  follows:  USDA.  AMS,  Science 
Division,  Plant  Variety  Protection 
Office.  Room  500  National  Agricultural 
Library  Building,  Beltsville,  MD  20705. 

(7)  Science  Division  headquarters 
offices.  The  examination,  licensure, 
quality  assurance  reviews,  and 
consultation  services  are  provided  by 
headquarters  stafr  located  in 
Washington.  DC. 

(8)  Statistical  Branch  offices. 
Statistical  Science  services  are  provided 
by  Science  Division  (SD)  offices  located 
as  follows: 

(i)  USDA.  AMS.  Science  Division, 
Statistical  Branch,  Kansas  City 
Technical  Center.  10383  No. 
Executive  Hills  Blvd.,  Kansas  City, 
MO  64153. 


(ii)  USDA,  AMS,  SD,  Statistical  Branch. 

0611  So.  Agriculture  Bldg.,  14th  & 

Independence  Ave.,  S.W., 

Washington,  DC  20250. 

(9)  Residue  Branch  offices.  Services 
afforded  by  the  Recordkeeping  Program 
for  restricted  use  pesticides  by  certified 
applicators  and  services  afforded  by  the 
Pesticide  Data  Program  are  provided  by 
offices  located  as  follows: 

(i)  USDA.  AMS,  Science  Division,  8700 

Centreville  Rd.,  Suite  200,  Manassas, 

VA  22110. 

(ii)  USDA,  AMS,  Science  Division, 

Office  of  Director.  3507  So. 

Agriculture  Bldg.,  Washington,  DC 

20250. 

(b)  The  addresses  of  the  various 
laboratories  and  offices  appear  in  the 
pertinent  parts  of  this  sub^apter.  A 
prospective  applicant  may  obtain  a 
current  listing  of  addresses  and 
telephone  numbers  of  Science  Division 
laboratories,  offices,  and  facilities  by 
addressing  an  inquiry  to  the  Director, 
Science  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture  (USDA),  P.O. 
Box  96456,  Washington,  DC.  20090- 
6456. 

{  91 .6  Availability  of  service*. 

(a)  Services  may  be  furnished 
whenever  a  Science  Division  staff  is 
available  and  the  facilities  and 
conditions  are  satisfactory  for  the 
conduct  of  such  service. 

(b)  Laboratories  may  provide  limited 
service  on  Saturdays  and  Sundays  at  a 
premium  fee.  Weekend  service  may  be 
obtained  by  contacting  the  laboratory 
director  or  supervisor. 

(c)  Holiday  and  overtime  laboratory 

service  may  be  obtained  with  a 
minimum  24  hour  advance  notice,  at  a 
premium  fee,  by  any  prospective 
applicant  through  the  laboratory 
director  or  supervisor.  ’ 

Subpart  C — Application  for  Services 

S91.7  Nondiscrimination. 

All  services  under  these  regulations 
are  provided  to  applicants  without 
discrimination  as  to  race,  color, 
handicapped  or  disabled  condition, 
religion,  sex,  age,  or  national  origin. 

§91.8  Who  may  apply. 

An  application  for  service  may  be 
made  by  any  individual  or  interested 
party  including,  but  not  limited  to,  the 
United  States  and  any  instrumentality 
or  agency  thereof,  any  State,  county, 
municipality,  or  common  carrier,  and 
any  authorized  agent  on  behalf  of  the 
foregoing. 
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191.9  How  to  make  an  application. 

(a)  Voluntary.  An  application  for 
analysis  and  testing  may  be  made  by 
contacting  the  director  or  supervisor  of 
the  Science  Division  laboratory  where 
the  service  is  provided,  or  by  contacting 
either  the  Laboratory  Operations 
Coordination  branch  chief,  or  the 
Technical  Services  branch  chief  at 
Science  Division  Headquarters, 
Washington,  DC.  A  list  of  the  ^ence 
Division  laboratories  is  included  in 
§91.5. 

(b)  Mandatory.  In  the  case  of 
mandatory  analyses,  such  as  those 
required  to  be  performed  on  eggs  and 
egg  products,  application  for  services 
may  be  submitted  to  the  office  or 
division  which  administers  the 
program,  or  by  contacting  an  inspector 
who  is  involved  with  the  program. 

§91.10  Information  required  in  connection 
with  an  application. 

(a)  An  application  for  laboratory 
service  shall  be  made  in  the  English 
language  and  may  be  made  orally  (in 
person  or  by  telephone),  in  writing,  or 
by  facsimile.  If  an  application  for 
laboratory  service  is  made  orally, 
written  confirmation  may  be  required  by 
the  laboratory  involved. 

(b)  In  connection  with  each 
application  for  a  laboratory  service, 
information  that  may  be  necessary  to 
perform  analyses  on  the  processed  * 
product(s)  shall  also  be  fiimished.  The 
information  shall  include,  but  is  not 
limited  to,  the  name  of  the  product, 
name  and  address  of  the  packer  or  plant 
where  such  product  was  packed,  the 
location  of  the  product,  its  lot  or  load 
number,  codes  or  other  identification 
marks,  the  number  of  containers,  the 
type  and  size  of  the  containers,  the 
analytical  test  requested,  and  the  size  of 
the  sample.  In  addition,  information 
regarding  analysis  of  the  lot  by  any 
federal  agency  previous  to  the 
application  and  the  purpose  of  the 
desired  laboratory  service  may  be 
requested. 

§  91.1 1  Rling  of  an  application. 

An  application  for  a  laboratory  service 
shall  be  regarded  as  filed  only  when 
made  in  accordeuice  with  the  regulations 
in  this  part. 

§91.12  Record  of  filing  tkna  and 
laboratory  testa. 

A  record  showing  the  date  of  receipt 
for  each  application  for  a  laboratory 
service  or  an  appeal  of  a  laboratory 
service  shall  be  maintained.  In  addition, 
the  requested  laboratory  analyses  shall 
be  recorded  at  the  time  of  sample 
receipt. 


§91.13  When  an  application  may  be 
reiectsd. 

(a)  An  application  for  a  laboratory 
service  may  be  rejected  by  the 
Administrator  when  deemed 
appropriate  as  follows: 

(1)  For  non-compliance  by  the 
applicant  with  the  regulations  in  this 
part, 

(2)  For  non-payment  of  previous 
laboratory  services  rendered, 

(3)  When  the  sample  is  not  properly 
identified  by  a  code  or  other  marlu, 

(4)  When  the  samples  are  received  in 
an  unsatisfactory  condition  and  are 
rejected  for  analysis. 

(5)  When  there  is  evidence  or 
knowledge  of  tampering  with  the 
sample, 

(6)  When  it  appears  that  to  perform 
the  analytical  testing  or  laboratory 
service  specified  in  this  part  would  not 
be  to  the  best  interests  of  the  public 
welfare  or  of  the  Government,  or 

(7)  When  it  appears  to  the 
Administrator  that  prior  commitments 
of  the  Department  necessitate  rejection 
of  the  application. 

(b)  Each  such  applicant  shall  be 
promptly  notified  by  registered  mail  of 
the  reasons  for  the  rejection. 

(c)  A  written  petition  for 
reconsideration  of  such  rejection  may  be 
filed  by  the  applicant  with  the 
Administrator  if  postmarked  or 
delivered  within  10  days  after  the 
receipt  of  notice  of  the  rejection.  Such 
petition  shall  state  specifically  the 
errors  alleged  to  have  been  made  by  the 
Administrator  in  rejecting  the 
application.  Within  20  days  following 
the  receipt  of  such  a  petition  for 
reconsideration,  the  Administrator  shall 
approve  the  application  or  notify  the 
applicant  by  registered  mail  of  the 
reasons  for  the  rejection  thereof. 

§91.14  When  an  application  may  be 
withdrawn. 

An  application  for  a  laboratory  service 
may  be  withdrawn  by  the  applicant  at 
any  time  before  the  analytical  testing  is 
performed:  Provided,  that,  the  applicant 
shall  pay,  at  the  hourly  rate  prescribed 
in  §  91.37,  for  the  time  inciurred  by  the 
scientist  or  laboratory  technician,  in 
connection  with  such  application  and 
any  travel  expenses,  telephone, 
facsimile,  mailing,  telegraph  or  other 
expenses,  which  have  been  incurred  by 
the  laboratory  servicing  office,  in 
connection  with  such  application. 

Subpart  D— Laboratory  Service 

§91.15  Basis  of  a  laboratory  service. 

Analytical  testing  and  laboratory 
determination  for  analyte  or  quality 
constituent  shall  be  based  upon  the 


appropriate  standards  promulgated  by 
the  U.S.  Department  of  Agriculture, 
applicable  standards  prescribed  by  the 
laws  of  the  State  where  the  particular 
product  was  produced,  specifications  of 
any  governmental  agency,  written  buyer 
and  seller  contract  specifications,  or  any 
written  specifications  by  an  applicant 
which  is  approved  by  the 
Administrator:  Provided,  that,  if  such 
product  is  regulated  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  or  the  comparable  laws  of  any 
State,  such  testing  and  determination 
shall  be  on  the  basis  of  the  standards,  if 
any,  prescribed  in,  or  pursuant  to,  the 
marketing  order  and/or  agreement 
effective  thereunder. 

§91.16  Order  of  a  laboratory  service. 

Laboratory  service  shall  be  performed, 
insofar  as  possible,  in  the  order  in 
which  applications  are  made  except  that 
precedence  may  be  given  to  any  such 
applications  which  are  made  by  the 
United  States  (including,  but  not  being 
limited  to,  any  instrumentality  or 
agency  thereof)  and  to  any  application 
for  an  appeal  inspection. 

§91.17  Postponing  a  laboratory  sarvica. 

If  the  scientist  determines  that  it  is 
not  possible  to  accurately  analyze  or 
make  a  laboratory  determination  of  a 
sample  immediately  after  receipt 
because  standard  materials,  laboratory 
equipment  and  supplies  need 
replacement,  or  for  any  other  substantial 
reason,  the  scientist  may  postpone 
laboratory  service  for  such  period  as 
may  be  necessary. 

§91.18  Financial  Intaraat  of  a  aciantiat 

No  sdentist  shall  perform  a  laboratory 
analysis  on  any  product  in  which  he  is 
directly  or  indirectly  financially 
interested. 

Subpart  E— Samples 

§91.19  Ganaral  raquhramanta  of  suitabio 
samplaa. 

(а)  Samples  must  be  representative  of 
the  product  tested  and  provided  in 
sufficient  quantity  for  the  analyses 
requested. 

(o)  Each  sample  must  be  identified 
with  the  following  information: 

(1)  Product  type  (specific  description); 

(2)  Lot  numMr  or  production  date; 

(3)  Analyses  desired; 

(4)  Date/time  collected; 

(5)  Storage  conditions  prior  to 
shipping; 

(б)  Name  of  applicant; 

(7)  Name  of  sampler; 

(8)  Any  other  information  which  is 
required  by  the  specific  program  under 
which  analysis  or  test  is  performed. 
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191.20  Shipping. 

(a)  Samples  must  be  subaritted  to  the 
labocrtory  in  a  condition  (including 
tempwatnrel  diet  does  not  comprise  the 
quality  and  ralidity  at  analytic^  results. 

(b)  AH  samples  must  be  submitted  in 
sealed,  leakproof  containers. 

(c)  Containwra  for  perishable 
refrigerated  sampfas  shoidd  contain  ice 
or  ice  packs  to  maintain  temperatures  of 
0°  to  5°  C.  unless  a  different  temperature 
is  required  for  the  sample  to  be  tested. 

(d)  Containers  far  froaen  samples 
should  contain  dry  ice  or  other  effactive 
methods  of  maintaining  samples  in  a 
froan  state. 

(e)  The  apfdicant  is  re^Kmsible  for 
providing  Upping  containers  and 
paying  shipping  costs  for  fee  basis  tests. 

(f)  A  courier  ^arge  may  apply  for  the 
shipment  of  some  samples. 

$91.21  Protecting  eamplea. 

Lriioratory  personnel  shall  protect 
each  sample  from  manipulation, 
substitution,  mid  improper  or  carriess 
handling  which  would  deprive  the 
sample  of  its  representative  character 
from  the  time  of  receipt  in  the 
laboratory  until  the  analysis  is 
completed  and  the  sample  has  been 
discarded. 

$  91.22  Diapceition  of  anaiyaed  aample. 

(a)  Excess  samples  not  used  in 
analyses  will  be  placed  in  proper 
storage  for  a  maximum  period  of  30 
days  after  reporting  results  of  tests. 

(b)  Any  sample  of  a  processed 
commodity  that  has  bmn  used  for  a 
laboratory  service  may  be  returned  to 
the  applicant  at  his  or  her  request  and 
expense;  otherwise,  it  shall  be  destroyed 
or  disposed  of  to  a  charitable  institution. 

Subpart  F-4lethod  Manuals 

$91.23  Analytical  methods. 

Most  analyses  are  performed 
according  to  approved  procedures 
described  in  manuals  of  standardized 
methodology.  These  standardized 
methods  are  the  specific  methods  used. 
Alternatively,  equivalent  methods 
prescribed  in  coopwative  agreements 
are  used.  The  manuals  of  standard 
methods  most  often  used  by  the  Science 
Division  laboratories  are  listed  as 
follows: 

(a)  Edwards,  P.R.  and  W.H.  Ewing, 
Edwards  and  Ewing’s  Identification  of 
Enterobacteriaceae,  Elsevier  Science 
Publishing  Co.,  Inc.,  52  Vanderbilt 
Avenue,  New  York,  NY  10017. 

(b)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples, 
U..S.  Environmental  Protection  Agency 
(EPA).  Environmental  Toxicology 


Division.  Health  ESacts  Raaeaich 
Laboratory  (HERL),  Alexander  Drive  and 
Highway  54,  Mail  Dcop  51.  Research 
Triangle  Park,  NC  27711. 

(c)  Official  Analytical  Methods  of  the 
American  Spice  Trade  Association 
(ASTA),  Americmi  ^uce  Trade 
Association,  580  Sylvan  Avenue,  P.O. 
Box  1267,  Englewc^  Cliffs,  NJ  07632. 

(d)  Approved  Methods  of  the 
American  Association  of  Cereal 
Chemists.  American  Association  of 
Cereal  Chemists,  3340  Pilot  Knob  Road, 
St.  Paul,  55121-2097. 

(e)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists*  Society 
(AOCS),  American  Oil  Chemists’ 

Society.  1608  Broadmoor  Drive.  P.O. 

Box  3489.  Champaign,  IL  61826-3489. 

(f)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  Suite  400. 
2200  Wilson  Boulevard,  Arlington.  VA 
22201-3301. 

(g)  Standard  Analytical  Methods  of 
the  Member  Compwiies  of  Com 
Industries  Research  Foundation,  Com 
Refiners  Association  (CRA),  Suite  1120, 
1100  Connecticut  Avenue,  NW, 
Washington,  EX]  20036. 

(h)  Standard  Methods  for  the 
Examination  of  Dairy  Products, 

American  Public  Health  Association, 
1015  Eighteenth  Street,  NW, 

Washington,  DC  20036. 

(i)  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
American  Public  Health  Association 
(APHA),  the  American  Water  Works 
Association  and  the  Water  Pollution 
Control  Federation,  APHA,  1015 
Eighteenth  Street,  NW,  Washington,  IX] 
20036. 

(j)  U.S.  Army  Individual  Protection 
Directorate’s  Military  Specifications, 
approved  anal3^ical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  Natick,  MA  01760-5017. 

(k)  U.S.  Food  and  Drug 
Administration  Bacteriological 
Analytical  Manual  (BAM),  Association 
of  Official  Analjdical  Chemists,  Suite 
400,  2200  Wilson  Boulevard,  Arlington, 
VA  22201-3301. 

(l)  U.S.  Food  and  Drug  Administration 
Pesticide  Analytical  Manuals  (PAM), 
Volumes  I  and  IT,  Food  and  Drug 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  200  C 
Street,  SW,  Washington,  DC  20204 
(availabfo  from  National  Terimical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  VA  22161X 


Subpart  6— Raporting 

$91J24  Reports  of  teat  rasutts. 

(a)  Results  of  analyses  are  provided, 
in  writing,  by  facsimile  or  other 
electronic  means  to  the  applicant. 

(b)  Applicants  may  call  the 
appropriate  Science  Division  laboratory 
for  interim  or  final  results  prior  to 
issuance  of  the  formal  report.  The 
advance  results  may  be  telegraphed, 
telephoned,  or  sent  by  facsimile  to  the 
applicant.  Any  additional  expense  for 
advance  information  shall  be  borne  by 
the  requesting  party. 

(c)  A  letter  repmt  in  lieu  of  a 
certificate  of  analysis  may  be  issued  by 
a  laboratOTy  representative  when  such 
action  appe»s  to  be  more  suitable  than 
a  certificate;  Pmvided,  that,  issuance  erf 
such  report  is  approved  by  the  Division 
Director. 

$91.25  Certificale  requireawnta. 

Certificates  of  analysis  and  other 
memoranda  concerning  l^ioratory 
service  and  the  reporting  of  results 
should  have  the  following  reemirements: 

(a)  Certificates  of  analysis  aiall  be  on 
standard  printed  forms  approved  by  the 
Division  Director; 

(b)  Shall  be  printed  in  English; 

(c)  Shall  have  results  typewritten, 
computer  generated,  or  handwritten  in 
ink  and  sl^U  be  clearly  legible; 

(d)  Shall  show  the  results  of 
laboratory  tests  in  a  uniform,  accurate, 
and  concise  manner  with  abbreviations 
identified  on  the  form; 

(e)  Shall  show  the  information 
required  by  §§  91.25-91.29;  and 

(f)  Show  only  such  other  information 
and  statements  of  fact  as  are  provided  in 
the  instructions  authorized  by  the 
Division  Director. 

$91.26  luuanca  of  certWicatu. 

(a)  The  person  signing  and  issuing  the 
certificate  of  analysis  shall  be  one  of  the 
following: 

(1)  The  scientist  who  performed  the 
analysis; 

(2)  Another  technician  of  the 
laboratory  facility,  who  has  been  given 
power  of  attorney  by  the  scientist  who 
performed  the  analytical  testing  and 
been  authorized  by  the  Division  Ehrector 
to  affix  the  scientist’s  signature  to  a 
certificate.  The  power  of  attorney  shall 
be  on  file  with  the  employing  office  or 
laboratory  of  the  Division; 

(3)  A  person  designated  as  the 
“laboratory  director  in  charge,'*  when 
the  certificate  represents  composite 
analyses  by  several  technicians. 

(b)  The  laboratory  certificate  shall  be 
prepared  in  accordance  with  the  facts 
set  forth  in  the  official  memoranda 
made  by  the  scientist  or  technicians  in- 
connection  with  the  analysis. 
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(c)  Whenever  a  certificate  is  signed  by 
a  person  under  a  power  of  attorney,  the 
certificate  should  so  indicate.  The 
signature  of  the  holder  of  power  shall 
appear  under  the  name  of  the  scientist 
who  personally  analyzed  the  sample, 
and  whenever  a  certificate  issued  is 
signed  by  a  scientist  in  charge,  that  title 
must  appear  in  connection  with  the 
signature. 

S91.27  Correctiona  to  certMcatea  prior  to 
iMuance. 

(a)  The  accuracy  of  the  statements  and 
information  shown  on  certificates  of 
analysis  must  be  verified  by  the 
individual  whose  name  or  signature,  or 
both,  is  shown  on  the  certificate  or  by 
the  authorized  agent  who  affixed  the 
name  or  signature,  or  both.  When  a 
name  or  signature,  or  both,  is  affixed  by 
an  authorized  agent,  the  initials  of  the 
agent  shall  appear  directly  below  or 
following  the  name,  or  signature  of  the 
person.  Errors  found  during  this  process 
shall  be  corrected  according  to  this 
section. 

(b)  Only  official  personnel  or  their 
authorized  agents  may  make 
corrections,  additions,  or  other  changes 
to  certificates. 

(c)  No  corrections,  additions,  or  other 
changes  shall  be  made  which  involve 
identification,  quality,  or  quantity.  If 
such  errors  are  found,  a  new  certificate 
shall  be  prepared  and  issued  and  the 
incorrect  certificate  marked  "Void.” 
Otherwise,  errors  may  be  corrected, 
provided  there  is  evidence  of 
satisfactory  correction  procedures  as 
follows: 

(1)  The  corrections  are  neat  and 
legible; 

(2)  Each  correction  is  initialed  by  the 
individual  who  corrects  the  certificate; 
and 

(3)  The  corrections  and  initials  are 
shown  on  the  original  and  all  copies. 

§91.28  Isauance  of  corrected  certificatee 
or  amendmenta  for  analyaia  reporta. 

(a)  A  corrected  certificate  of  analysis 
or  an  amended  letter  report  may  be 
issued  by  the  laboratory  representative 
who  issued  the  original  certificate  or 
report  after  distribution  of  the  form  if 
errors,  such  as  incorrect  dates, 
analytical  results,  or  test  determination 
statements,  lot  numbers,  or  errors  in  any 
other  pertinent  information  require  the 
issuance  of  a  corrected  certificate  or  an 
amended  report. 

(b)  Whenever  a  corrected  certificate  or 
amended  report  is  issued,  such 
certificate  or  report  shall  supersede  the 
original  form  wmch  was  issued  in  error. 
The  superseded  certificate  or  incorrect 
report  shall  become  null  and  void  after 
the  issuance  of  the  corrected  certificate 
or  the  amended  analysis  report. 


(c)  The  corrected  certificates  or 
amended  reports  shall  show  the 
following: 

(1)  The  terms  “Corrected  Original” 
and  "Corrected  Copy;” 

(2)  A  statement  identifying  the 
su{>erseded  certificate  or  incorrect  letter 
report  and  the  corrections; 

(3)  A  new  serial  niunber  or  new  date 
of  issuance;  and 

(4)  The  same  statements  and 
information,  including  permissive 
statements,  that  were  shown  on  the 
incorrect  certificate  or  the  incorrect 
report,  along  with  the  correct  statement 
or  information,  shall  be  shown  on  the 
corrected  form. 

(d)  If  all  copies  of  the  incorrect 
certificate  or  incorrect  report  can  be 
obtained,  then  the  superseded  form 
shall  be  marked  "Void”  when 
submitted. 

(e)  Corrected  certificates  or  amended 
letter  reports  cannot  be  issued  for  a 
certificate  that  has  been  superseded  by 
another  certificate,  or  superseded  on  ffie 
basis  of  a  subsequent  analysis  or  an 
additional  laboratory  test  determination. 

§91.29  iMuance  of  duplicate  certificatee 
or  reiaauance  of  an  analyaia  report 

(a)  Upon  request  by  an  applicant,  a 
duplicate  certificate  or  an  additional 
report  may  be  issued  for  a  lost, 
destroyed,  or  otherwise  not  obtainable 
orimnal  form. 

ffi)  The  duplicate  certificate  or  the 
reissuance  of  an  analysis  report  shall  he 
at  the  expense  of  the  applicant. 

(c)  Requests  for  duplicate  certificates 
or  additional  analysis  reports  shall  be 
filed  as  follows: 

(1)  In  writing; 

(2)  By  the  applicant  who  requested 
the  service  covered  by  the  lost, 
destroyed,  or  otherwise  not  obtainable 
original  form;  and 

(3)  With  the  office  that  issued  the 
initial  certificate  or  original  laboratory 
analysis  report. 

(d)  The  duplicate  certificates  or 
reissued  analysis  reports  shall  show  the 
following: 

(1)  The  terms  "Duplicate  Original,” 
and  the  copies  shall  show  "Duplicate 

(2) i  A  statement  that  the  certificate  or 
letter  report  was  issued  in  lieu  of  a  lost 
or  destroyed  or  otherwise  not  obtainable 
certificate  or  laboratory  analysis  report; 
and 

(3)  The  same  statements  and 
information,  including  permissive 
statements,  that  were  shown  on  the 
original  certificate  or  the  initial  analysis 
report  shall  be  shown  on  the  duplicate 
form. 

(e)  Duplicate  certificates  or  duplicate 
analysis  reports  shall  be  issued  as 


promptly  as  possible  and  distributed  as 
the  original  certificates  or  original 
analysis  reports  and  their  copies. 

(f)  Duplicate  certificates  shall  not  be 
issued  for  certificates  that  have  been 
superseded. 

§91.30  Maintananca  and  ratantion  of 
copiaa  of  cartHicataa  or  analyaia  raporta. 

(a)  At  letist  one  copy  of  each 
certificate  or  analysis  report  shall  be 
filed  in  the  laboratory  for  a  period  of  not 
less  than  3  years  either  firom  the  date  of 
issuance  of  the  document,  from  the  date 
of  voiding  a  certificate,  or  from  the  date 
last  payment  is  made  by  applicant  for  a 
reported  laboratory  determination, 
whichever  is  later. 

(b)  Whenever  any  document,  because 
of  its  condition,  becomes  unsuitable  for 
its  intended  or  continued  use,  the 
laboratory  personnel  shall  maJce  a  copy 
of  the  original  document. 

(c)  True  copies  shall  be  retained  as 
photocopies,  microfilm,  microfiche,  or 
other  accurate  reproductions  and 
durable  forms  of  the  original  document. 
Where  reduction  techniques,  such  as 
microfilming  are  used,  suitable  reader 
and  photocopying  equipment  shall  be 
readily  available.  Sudi  reproductions 
shall  be  treated  and  considered  for  all 
purposes  as  though  they  were  the 
orimnal  documents. 

(d)  All  documents  required  to  be 
maintained  under  this  part  shall  be  kept 
confidential  and  shall  ^  disclosed  only 
to  the  applicants  or  other  persons  with 
the  applicants’  knowledge  and 
permission.  Only  such  information  as 
the  Administrator  deems  relevant  shall 
be  disclosed  to  the  public  without  the 
applicants’  permission,  and  then,  only 
in  a  suit  or  administrative  hearing 
brought  at  the  dire€:tion,  or  on  the 
request,  of  the  Administrator,  or  to 
which  ffie  Administrator  or  any  other 
officer  of  the  United  States  is  a  party. 

Subpart  H— Appeal  of  Laboratory 
Servicea 

§91.31  Whert  an  appeal  of  a  laboratory 
service  may  bo  raquaatad. 

(a)  An  application  for  an  appeal  of  a 
laboratory  service  may  be  made  by  any 
interested  party  who  is  dissatisfied  with 
the  results  of  an  analysis  as  stated  in  a 
certificate  or  laboratory  report,  if  the  lot 
of  the  commodity  can  be  positively 
identified  by  the  laboratory  service  as 
the  lot  from  which  originally  drawn 
samples  were  previously  analyzed. 

(bj  An  application  for  an  appeal  of  a 
laboratory  service  shall  be  made  within 
thirty  (30)  days  following  the  day  on 
which  the  previous  analysis  was 
performed.  However,  upon  approval  by 
the  Division  Director,  the  filing  time  for 
an  appeal  application  may  be  extended. 
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f91^  WhwatBfUafaranapaMlofa 
labortory  STrics  end  Informetloa  wgalrad. 

(a)  Application  for  an  appeal  of  a 
labcoatory  aanrica  nry  ba  filed  with  the 
supenriaas  kr  the  offica  or  laboratory 
facility  that  issued  the  ceitificata  or 
laboratory  report  on  which  the  appeal 
analysis  covering  the  connnodity 
product  is  requested. 

(b)  The  application  for  an  appeal  of  a 
laboratory  service  shall  state  the 
location  of  the  tot  of  the  commodity 
product  and  the  reasons  for  the  appeal; 
and  date  and  serial  number  of  the 
certificate  covering  the  laboratory 
service  of  the  commodity  product  on 
which  the  appeal  is  requested.  In 
addition,  such  application  shall  be 
accompanied  by  me  original  and  all 
available  copies  of  the  certificate  or 
laboratory  report. 

(cl  Application  for  an  appeal  of  a 
laboratory  service  may  be  made  orally 
(in  person  or  by  telephone),  in  writing, 
by  facsimile,  or  by  telegraph.  If  made 
orally,  written  confirmation  shall  be 
made  promptly. 

§91.39  VWwn  aw  applteetion  for  an  appeet 
ofalikKKiSoryaervfcaiiioybowUhdrawii. 

An  application  for  an  appeal  of  a 
laboratory  service  may  bo  withdrawn  by 
.  tlie  applicant  at  any  time  before  the 
appealed  laboratory  service  is 
performed:  Ptovid^,  diat.  die  applicant 
shall  pay,  at  die  houriy  rate  prescribed 
in  8  91.37,  for  die  time  incurred  by  the 
laboratory  personnel,  any  travel, 
telephone,  telegraph,  or  other  expenses 
which  have  been  incurred  by  the 
laboratory  service  in  connection  with 
such  application. 

§91.34  Whanan  app—tofatabofotofy 
•arvica  may  ba  raCuaaaL 

An  application  for  an  appeal  of  a 
laboratory  service  may  be  refosed  if; 

(a)  The  reasons  for  the  appealed 
laboratory  service  are  frivolous  or  not 
substantial; 

(b)  The  quality  or  condition  of  the 
commodity  product  has  undergone  a 
material  change  since  the  laboratory 


service  covering  the  commodity  product 
on  which  die  appealed  laboratory 
service  is  requested; 

(c)  The  lot  in  (pie^on  is  not.  or 
cannot  be  made  accessible  for  sampling; 

(d)  The  lot  reliBtive  to  which  the 
appealed  Idboratory  service  is  requested 
cannot  be  positiv^y  identified  as  the  lot 
from  which  sadsiples  were  pMviously 
drawn  and  originally  analyzed;  or 

(e)  There  is  noncon^diance  with  the 
regulations  in  this  pert  Such  appUcant 
shall  be  notified  promptly  of  die  reasm 
for  such  refusal. 

§  91.35  Who  Shan  pacform  an  appealed 
laboratory  aervica. 

An  appiealed  laboratory  service  shall 
be  performed,  whenever  possible,  by 
another  individual  or  other  individuals 
than  the  scientist(s)  or  the  technicianls) 
that  performed  the  original  analytical 
determination. 

§91.36  Appeal- laboratory  certificate. 

(a)  An  appeal  laboratory  certificate 
shall  be  issued  showing  the  results  of 
such  appealed  analysis.  This  certificate 
shall  supersede  the  laboratory  certificate 
previously  issued  for  the  commodity 
product  involved. 

(b)  Each  appeal  laboratory  certificate 
shall  clearly  identify  the  number  and 
date  of  the  laboratory  certificate  which 
it  supersedes.  The  superseded  certificate 
shall  become  null  and  void  upon  the 
issuance  of  the  appealed  laboratory 
certificate  and  shall  no  loiter  represent 
the  analytical  results  of  the  commodity 
product. 

(c)  The  individual  issuing  an  appeal 
laboratory  certificate  shall  forward 
notice  of  such  issuance  to  such  persons 
as  he  or  she  considers  necessary  to 
prevent  misuse  of  the  superseded 
certificate  if  the  original  and  all  copies 
of  such  superseded  certificate  have  not 
previously  been  delivered  to  the 
individual  issuing  the  appeal  certificate. 

(d)  The  provisions  in  the  regulations 
in  this  part  concerning  forms  and 
certificates,  issuance  of  certificates,  and 
retention  and  disposition  of  certificates 


shall  apply  to  appeal  hborrtory 
certificates,  except  that  copies  of  sudi 
appeal  OKtificates  shall  be  fumiabed  to 
all  interested  parties  wfaa  received 
copies  of  the  superseded  certificate. 

Subpait  If— Fees  and  Chargea 

§91.37  Fees  for  laboratory  testing, 
analysis,  and  other  sarvioes  (gena^ 
schedules). 

M  The  fees  listed  in  the  general 
schedules  in  this  section  for  the 
individaal  labmaiary  analyses  cover  the 
costs  of  Science  Division  labotatory 
services,  iiKduding  issuance  of 
certificides  and  personnei  uid  overhead 
costs  otiier  than  the  commodity 
inspection  fees  referred  to  in  ^  52.42 
through  52.46^  52.49  thnni^  52.51, 
55.510  through  55.5»},  55.560  thrtmgh 
55.570,  58.38  through  58.43, 58.45 
through  56.47, 70.71  through  70.72,  and 
70.75  through  70.78.  The  fees  apply  to 
all  processed  commodity  fn'oducts, 
except  flue-cuzed  and  hurley  tobacco, 
citrus  juices  and  certain  citrus  products. 
The  laboratory  fees  are  listed  for  single 
test  analysis  (unless  specified)  for 
processed  fruits  and  vegetables  (part 
93),  poultry  and  egg  products  (part  94), 
processed  dairy  protfocts  (part  95),  and 
meat  and  meat  products  (part  98).  The 
fees  for  chemical  anal}rsis  of  cottonseed 
associated  with  grading  and  novel 
variety  seed  certification  under  the 
Plant  Variety  Prot«:tion  Act  are 
specified  in  parts  96  and  97, 
respectively.  Except  as  otherwise 
provided  in  this  section,  charges  will  be 
made  for  laboratory  analysis  at  the 
hourly  rate  of  $34.20  for  the  time 
required  to  perform  the  service.  A 
minimum  charge  of  one-half  hour  will 
be  made  for  service  pursuant  to  each 
request  or  certificate  issued.  The 
following  times  per  single  test  on  each 
schedule  will  apply; 

General  Schedulea  of  Fees  for  Official 
Laboratory  Test  Services  Performed  at 
the  AMS  Science  Division  Laboratories 
for  Processed  Commodity  Products 


Table  1.— Single  Test  Times  and  Laboratory  Fees  for  Proximate  Analyses 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Amnxinia.  km  Selactivs  ElactfodB . .  . . 

2.25 

$76.95 

Ash,  Total . . . . . . . . . . 

1 

34.20 

Ash,  Add  Inaolubla  ~  „.  . . . . . .  . 

15 

51  30 

Fat  Add  Hydrolysia  -  --  . . . . . . 

1 

34.20 

Fat  Etfier  Extraction . .  ,  . 

1 

34J20 

Fat  Microwave— Solvent  Extractioa . . . . . . 

1 

.‘U  90 

Fat  SpecHlc  Gravity . . . . . . . . . 

1 

34.20 

Fiber.  Crude . . . . . 

2 

68.40 

Moistufs,  OMUalion . . . . . 

1 

34.20 

Mi'^isturs.  Kad  Fischer  ..  .  _  - . 

1.5 

51.30 

Mo«turs,  Orsn . .  . 

0.5 

17.10 
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Table  1.— Smole  Test  Times  and  Laboratory  Fees  for  Proximate  Analyses— Continued 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Prr>t4m,  i^efdahl  . . . . .  ,  . .  - .  .  . 

2 

68.40 

Salt,  B^  Titration . . . 

0.75 

25.65 

Salt,  PrriantininAtrk:  . 

0.5 

17.10 

Table  2.— Single  Test  Times  and  Laboratory  Fees  for  Lipid  Related  Analyses 


Type  of  analysis 

Hours  for 
sirtgla  test 

List  fee 

Add  Degree  Vekie  (Dair^  . . 

1 

$34.20 

17.10 

Addily,  Titratable . 

OJ 

Carotene,  SpecbnphriIntnnMc  . 

2.5 

85.50 

Catalase  Test . ! . . . 

Cholesterol  . . . . . 

Moisture  and  fat  arialyses  are  required  to  be  analyzed  at  an  additional  cost  as  prerequisites  to  the  cholesterol  test 

Color  (Honey)  . . . . 

0.5 

5 

0.5 

17.10 

171.00 

17.10 

Color. 'NEPA"(Eggs)  . . . . . . . 

Consistency,  Br^twick  (Cooked) . . . . 

1 

0.5 

34.20 

17.10 

Consistency,  Bostwick  (Unrxxiked) . 

0.5 

17.10 

Dertsity  (Specific  Gravity) . 

0.5 

17.10 

Dispersibility  (Moats-Dabbah  Method) . 

0.5 

17.10 

Fat  Stability.  AOM  . . . . . 

1 

34.20 

Peroxide  value  analysis  is  required  as  a  prerequisite  to  the  fat  stabiHty  test  at  the  additional  fee. 

Fatty  Add  Profile  (AOAC-GC  method)  . 

4 

136.80 

Fles^  Point  Tent  only  . . . 

2 

68.40 

Free  fatty  adds . . . 

0.75 

25.65 

Meltabilify  (Process  Cheese)  . 

0.5 

17.10 

Peroxida^  Test . . . 

0.5 

17.10 

Peroxide  Value  . . 

1.5 

51.30 

Smoke  Point  Test  only . 

2 

68.40 

Smoke  Point  and  Flash  Point  . 

3.5 

119.70 

.Rolirt;;,  Total  (Oven  Drying) . . . 

0.5 

17.10 

Soluble  Solids,  Refractometer . 

0.5 

17.10 

Table  3.— Single  Test  Times  and  Laboratory  Fees  for  Food  Additives 

[Direct  and  Indirect] 


Type  of  analysis 


1  for 
test 

List  fee 

3.5 

$119.70 

6 

205.20 

6 

205.20 

2 

68.40 

4 

136.80 

4 

136.80 

0.5 

17.10 

1.0 

3420 

1.0 

3420 

2 

68.40 

0.5 

17.10 

0.5 

17.10 

1.5 

51.30 

1.5 

51.30 

1.5 

51.30 

1 

34.20 

1.5 

51.30 

1.5 

51.30 

4 

136.80 

1 

3420 

2 

68.40 

0.5 

17.10 

3 

102.60 

2.5 

66.50 

4 

13620 

2.5 

85.50 

6 

20520 

Aftatoxin,  (Dairy.  Eggs)  . 

Alar  or  Daminozide  Residue  . 

Amitraz  Residue,  GLC  . 

Alcohol  (Qualitative) . 

Alkalinity  of  Ash . 

Antibiotic  (Dry  Milk)  . 

Ascorbates  (Qualitative — Meats) . 

Ascorbic  AckJ,  Titration  . 

Ascorbic  AckJ,  Spectrophotontetric . 

Benzene,  Residual  . 

Brix,  Direct  Percent  Sucrose . 

Brix,  Dilution  . 

But^ted  Hydroxyanisole  (BHA) . 

But^ated  H^rox^uene  (BHT) . 

CaffeirM,  Micro  Balley-Andrew . 

Caffeine,  Spectrophotometric . 

Calcium  . 

Cifric  Add,  GLC  or  HPLC  . 

Chlorinated  Hydrocarbons: 

Pestiddes  and  Irxiustrial  Chemicals — 

ktitlal  Screen . 

Second  Column  Confirmation  of  Analyte 
Confirmation  on  Mass  Spectrometer  ....... 

Dextrin  (Qualitative) . 

Dextrin  (Quantitative)  . . 

Filth,  Heavy  (Daky)  . 

Filth.  Heavy  (Eggs) . 

Filth.  Ught  (Eggs) . 

Filth,  Light  and  Heavy  (Eggs  Extraneous) . 
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Table  3.— -Single  Test  Times  and  Laboratory  Fees  for  Food  Additives— Continued 


{DIract  and  indtovcl] 


Type  of  analysis 


Hours  for 
sirtgle  test 


List  fee 


Flavor  . . . 

Fumigants: 

Initial  Screeiv— 

Dibromochloropropane  (DBCP) . 

Ethytene  Dibromide . . . . . 

Me^  Bromide . 

Confirmation  on  Mass  Spectrometer- 

Each  incividuai  fUmigant  residue . 

Glucose  (Qualitative) . . . . . . 

Glucose  (Quantitative) ..... . . . . 

Glycerol  (Quantitative) . — . . . . . 

Gums . . . 

High  Sucrose  Content  or  Avasucrof— 

Percent  Sucrose  (HoHand  Eggs)  . 

Hydrogen  Ion  Activity,  pH  . . . . . . 

Mercury,  Cold  Vapor  AA . . . . 

Metals— Other  Ttin  Mercury,  Each  Metal . 

Monosodium  Dihydrogen  Phosphate . 

MorK)sodkjm  Glutamate . 

Nitrites  (Qualitative) . 

Nitrites  (Quantitative) . 

Oxygen  . 

Palatabiiity  and  Odor. 

First  Sample  . . 

Each  Additionai  Sample . 

Phosphatase,  Residual  . . . 

Phosphorus  . .'. . 

Propylene  Glycol,  Codistillalion: 

(Qualitative) . 

Pyrethrin  Residue  (Dairy) . . 

Scorched  Particles  . 

Sodium,  Potentiometric . 

Sodium  Benzoate,  HPLC . 

Sodkjm  Lauryl  Sulfate  (SLS) . . 

Sodium  SHicoaluminate  (Ze^x) . 

Solubility  hxJex . 

Starch,  Direct  Add  Hydrolysis . 

Sugar,  Pdarimetric  ktotho^ . 

Su^  Profile,  HPLC — 

This  proM  IrKludes  the  following  components:  Dextrose,  Fructose,  Lactose,  Maltose  and  Sucrose 

One  type  sugar  from  HPLC  profit . 

Each  addtional  type  sugar . 

Sugars,  Norr-Redudtrg . . . 

Sugars,  Total  as  Invert . . 

Sulfites  (Qualitative)  . 

Sulfur  Dioxide,  Moriier-Williams . 

Sulfur  Dioxide,  Direct  Titration  . 

Toluene,  Residual  . 

Triethyl  Citrate,  GC  (Quarttitative) . 

Vitamin  A . 

Vitamin  D,  HPLC  (Vitamins  Di  and  Ds  . 

Whey  Protein  Nitrogen  . . . 

Xanthydrol  Test  (or  Urea . . . 

This  is  an  optioral  test  to  the  extraneous  materials  isolafion  test 


0.75 

25.65 

1 

34.20 

1 

34.20 

1 

34.20 

2 

68.40 

0.75 

25.65 

1.75 

59.85 

3 

102.60 

3 

102.60 

4 

136.80 

0.5 

17.10 

2.5 

85.50 

2 

68.40 

4 

136.80 

4 

136.80 

0.5 

17.10 

3 

102.60 

0.5 

17.10 

0.75 

25.65 

0.5 

17.10 

1 

34.20 

2 

68.40 

2 

68.40 

4 

136.80 

0.5 

17.10 

1 

34.20 

1.5 

51.30 

8 

273.60 

2 

68.40 

0.75 

25.65 

3 

102.60 

1 

34.20 

3 

102.60 

0.5 

17.10 

3 

102.60 

2 

68.40 

0.75 

25.65 

1.5 

51.30 

1 

34.20 

2 

68.40 

1 

34.20 

5 

171.00 

8.5 

290.70 

2.5 

85.50 

1.5 

51.30 

Table  4.— Single  Test  Times  and  Laboratory  Fees  for  Other  Chemical  and  Physical  Component  Analyses 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Available  Carbon  Dioxide  (Baking  Powers) . 

Complete  Kohman  Analysis  (Dairy) . 

4 

3 

$136.80 

102.60 

Jelly  Strer>gth  (Bloom) . .*. . . . 

2.5 

85.50 

Me^  AnthrariilAtfl  . 

1 

34.20 

Grape  Juice  Absoihancy  Ratio  . . 

0.5 

17.10 

Net  Weight  (Per  Can) ..' . 

0.5 

17.10 

Nort-Voiatile  Methytem  Chloride  Extract . . 

2.5 

85.50 

Particle  Size  (Eth^  Wash) . 

0.5 

17.10 
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Table  4.— Single  Test  Times  and  Laboratory  Fees  for  Other  Cheiscal  and  Physical  Component  Analyses— 

Continued 


Type  of  aruklysis 

Hours  for 
single  test 

List  fee 

Potassium  lodkle  (T able  Salt) . . . . . 

1.5 

51.30 

Diiinir  Arid  (f^ranhAny  .liiinA)  . . 

1.75 

59.85 

Sieve  or  Particle  Size . 

0.5 

17.10 

Water  Activity  (Canned  Vegetables) . 

6 

205.20 

Water  Insoluble  lrK)rganic  Residues  (WIIR) . . 

2 

68.40 

YeHow  Or)ion  Test . . . . . . - . 

0.75 

25.65 

Table  5.— Single  Test  Times  and  Laboratory  Fees  for  Microbiological  Analyses 


Type  of  analysis 

Hours  for 
single  test 

List  fee 

Aerobic  (RtnrvlAfd)  Plata  Count . . . . . . . . . . . . . . . . . 

0.5 

$17.10 

Anaerobic  Bacterial  Plato  Count _ 

Bacterial  Direct  Mlcroannp*^-  . . . 

0.75 

1 

25.65 

34.20 

Gampytobecfer jejuni . .  . .  . . .  . . - . - .  -  -  - 

4 

136.80 

Colifo^  Plate  Count  Violet  Red  Bile  Agar. 

(Presumptive  Coliform  Plate  Count)  . 

0.75 

25.65 

Conforms,  Most  Probable  Number  (MPN): ' 

Step  1  . 

0.75 

25.65 

Step  2 . . . . . .  - 

0.75 

25.65 

E.  coll.  Presumptive  MPN  (Additional  Foe)* . 

1.5 

51.30 

Enterococci  Count . 

3 

102.60 

Listeria  monocytogertes  confirmation  analysis:^ 

Step  1  . 

1.5 

51.30 

Step  2 . 

1.5 

51.30 

2.5 

85.50 

ProtAolytic  Count . . . .  .  _  _ _ _ .................. 

1 

34.20 

Psychrotrophic  Racterial  Plata  Count  . . . . . 

0.75 

25.65 

Sakrtorreiia  (USDA  Culture  Method):^ 

Step  1  . 

1.5 

51.30 

Step  2 . 

0.75 

25.65 

1.5 

51.30 

Serological  Typing  (Optional) . — . - . — . — . - . . . - 

Salnronella  (Rapid  Methixis):  ^ 

.step  1  . . 

2.5 

2.0 

85.50 

68.40 

Step  3  (Confirmation)  . . . . . . . . 

0.75 

1.5 

25.65 

51.30 

Staphylococcus  aureus.  MPN: 

1.75 

59.85 

0.75 

25.65 

Yeast  and  Mold  Count  . 

0.5 

17.10 

Yeast  and  Mold  Differential  Plate  Count . .  — . - 

0.75 

25.65 

VColiform  MPN  analysis  may  be  in  two  steps  as  follows:  Step  1 — presumptive  test  through  lautyl  sulfate  tryptose  broth;  Step  2— confirmatory 
test  through  brilliant  green  lactose  bile  broth. 

*  Step  1  of  the  coliform  MPN  analysis  is  a  prerequisite  for  the  performance  of  the  presumptive  E.  coli  test.  Prior  enrichment  in  lauryl  sulfate 
tryptcoe  broth  to  required  for  optimal  recovery  of  t.  coii  fi^  inoculated  and  incubated  EC  broth  {Escherichia  coli  broth).  The  E.  coK  test  is 
performed  through  grcwvth  on  eosin  methylene  blue  agar.  The  fee  stated  for  E.  coH  analysis  is  a  supplementary  charge  to  step  1  of  coliform  tesL 

®  Listeria  morxxMogenes  test  using  the  USDA  method  may  be  in  three  steps  as  follows:  Step  1 — isolation  by  University  of  Verrnont  modified 
(UVM)  broth  atxf  Fraser's  broth  enrichments  and  selective  plating  with  Modified  Oxford  (MOX)  agar;  Presumptive  Step  2— typical  colonies 
inoculated  from  Home  Blood  Into  brain  heart  Infusion  (BHI)  broth  and  check  for  characteristic  motility;  Confirmatory  Step  3 — culture  from  BHI 
broth  with  typical  motility  is  inoculated  into  the  seven  biochemical  madias,  BHI  agar  for  oxidase  and  cataiasa  tests.  Motility  test  medium,  aivt 
Christie-Atkins-Munch-Petorson  (CAMP)  test 

Listeria  monocytogenes  test  using  the  FDA  method  may  be  in  three  steps  as  foflows:  Step  1— Isolation  by  trypticase  soy  broth  with  0.6%  yeast 
extract  (TSB-YE)  broth  enrichmont  and  selective  plating  with  Modified  McBrides  agar  and  Lithium  chkxkle  Phenylethanol  Moxalactam  (LPM) 
agar.  Presumptive  Step  2— typical  colonies  inoculated  to  trypticase  soy  agar  with  yeast  extract  (TSAr-YE)  wth  sheep  blood  plates  to  check  for 
hemolysis  foliowed  by  inoct^tions  to  ^1  broth  and  TSA-YE  plates  to  check  for  characteristic  motility,  gram  stain  and  catalase  test; 
Confirmatory  Step  3— culturs  from  BHI  broth  with  typical  motIHty  for  wot  mount  is  inoculated  into  the  required  10  biochemical  medias,  Sulfido- 
Indole-Motiiity  (SIM)  medium,  and  the  CAMP  test.  Serology  is  choked  using  growth  from  TSAr-YE  plates. 

Both  methods  for  Listeria  determination  have  the  equivalent  tinne  needed  for  each  step. 

*  Sainxxtella  test  may  be  in  three  steps  as  follows:  Step  1 — growth  through  differential  agars;  Stan  2 — growth  and  testing  through  fii^e  sugv 
iron  arxl  ly^ie  iron  ag^;  Step  3— confirmatory  test  torough  biochemiccus,  arKi  polyvalent  serotogical  testing  with  Poly  and  Poly 
antiserums.  The  serological  typtog  of  SaimoneUa  is  requested  on  occasion. 

^  SsUrmneOa  test  may  be  in  three  steps  as  follows:  Step  1— growth  In  enrichmont  broths  arxl  Elisa  test  or  DNA  hybridiution  system  assay; 
Step  2 — growth  and  testing  through  triple  sugar  iron  and  lysine  iron  agars;  Step  3— confirmatory  test  through  biochemicals,  and  polyvalent 
serological  testing  with  Poly  “O"  and  “H”  antlseaims. 
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Table  6.— Single  Test  Times  and  Laboratory  Fees  for  Aflatoxin  Analyses 


Aflatoxin  test  by  commodity 

Hours  for 
single  test 

Fee  per  sin¬ 
gle  analysis 

Fee  per  pair 
analyses' 

1 

$34.20 

*NA 

r.ftm  {Ti  r-r«)  '  .  . 

1 

34.20 

NA 

1 

34.20 

NA 

Prazil  kkrts  (TLC?-BF)  . ’ .  . 

2 

68.40 

NA 

PhetarMn  Ni'il*  (TI  rlftP)  . 

2 

68.40 

NA 

NA 

14.00 

28  00 

Shftllftfl  p<»aniih|  (Aflntef**)  . 

NA 

20.00 

40.00 

NA 

50.00 

100.00 

1 

34.20 

NA 

1 

34.20 

NA 

Edible  Seeds  (TLC)* . .  ,  . 

1 

34.20 

NA 

rWi  Fnid  (ti  c)  *,  . . . 

1 

34.20 

NA 

1 

34.20 

NA 

irvjjh^  Penniita  (TLC) . 

NA 

14.00 

28.00 

1 

34.20 

NA 

'  Aflatoxin  testing  of  raw  peanuts  urxier  PearHit  Marketing  Agreenrent  for  subsamples  1-AB,  2-AB,  3-AB,  and  1-CD  is  $28.00  per  pair  of 
analyses  usfog  Thm-Layer  chromatography  (TLC)  and  Best  Foods  (BF)  extraction  method.  The  BF  method  has  been  rrKXiified  to  incorporate  a 
water  slurry  extraction  procedure.  The  Contaminants  Braixh  (CB)  method  is  used  on  occasion  as  an  altemative  method  for  peanuts  ar>d  peanut 
meal  when  doubt  exists  as  to  the  effectivertess  of  the  BF  metiKxf  in  extracting  aflatoxin  from  the  sarr^e  or  when  backgrourfo  interfererKes  exist 
that  might  mask  TLC  queuititation  of  aflatoxin.  The  cost  per  pair  of  analyses  using  Aflatest  and  High  Pressure  Liquid  CnrotTratography  (HPLC)  is 
$40.00  and  $100.00,  respeoclively.  Other  aflatoxin  aruJysM  for  fruits  and  vegetables  are  listed  at  Science  Division’s  current  hourly  rate  of 
$34.20. 

^NA  denotes  not  applicable. 


Table  7.— Miscellaneous  Charges  Supplemental  to  the  Science  Division’s  Laboratory  Analysis  Fees 


Laboratory  service  description 

Hours  for 
single 
san^e 

List  fee 

Sample  Grlndlog  (Raw  PearKits)  .  . . 

0.25 

$8.55 

Sample  Grindfog  (Carvied  Boned  Pottitry)  . 

1 

34.20 

Sam^  Grindfog  (Meats,  Meat  Products,  Meals,  Ready-to-Eat): 

P«r  pnirh  nr  tumi  mmple . 

0.25 

8.55 

Per  tray  park  . 

0.5 

17.10 

Compositing  Multiple  .qirfteemplee  lor  an  livtividiiAl  Test  Raraple  Unit  per  siihsemple  . 

025 

8.55 

Table  8.— Additional  Charges  Applicable  to  the  Sample  Receipt  and  Analysis  Report 


*  Service  description 

List  charge 

F-stabksbed  Coude*’  Expense  et  Albany,  Gecgie  i  ehnratnry . 

$2.00. 

Varies. 

$3.00  minimum  up  to  first  3 
pages,  then  $1.00  per  page. 
$17.10  per  report  or  certificate 
reissued. 

Courier  Expense  at  Other  AMS  Laboratories:'Mileage  Charge  Set  at  $0.30  Per  Mile  Roundtrip  from  Labora¬ 
tory  to  Detivery  Site. 

Facsimile  Charge  (Par  Analysis  Report) . . . 

Additional  Analysis  Report  or  Firtra  CMtifir^te  hour  riuirge)  . 

(b)  The  fee  charge  for  any  laboratory 
analysis  not  listed  in  paragraph  (a)  of 
this  section,  or  for  any  other  applicable 
services  rendered  in  die  laboratory, 
shall  be  based  on  the  time  required  to 
perform  such  analysis  or  render  such 
service.  The  standard  hourly  rate  shall 
be  $34.20. 

(c)  When  a  laboratory  test  service  is 
provided  for  AMS  by  a  commercial  or 
State  government  laboratory,  the 
applicant  will  be  assessed  a  fee  which  * 
covers  the  costs  to  AMS  for  the  service 
provided. 


f  91.38  Additional  fees  for  appeal  of 
analyais. 

(a)  The  appellant  will  be  charged  an 
additional  fee  at  a  rate  of  1.5  times  the 
standard  rate  stated  in  paragraph  (a)  of 
section  91.37  if,  as  a  result  of  an 
authorized  appeal  analysis,  it  is 
determined  that  the  original  test  results 
are  correct.  The  appeal  laboratory  rate  is 
$51.30  per  analysis  hour. 

(b)  The  appeal  fee  will  be  waived  if 
the  appeal  laboratory  test  discloses  that 
an  error  was  made  in  the  original 
analysis. 


{91.39  Special  request  fees  for  overtime 
and  legal  holiday  service. 

(a)  Laboratory  analyses  initiated  at  the 
special  request  of  the  applicant  to  be 
rendered  on  Saturdays,  Sundays, 
Federal  holidays,  and  on  an  overtime 
basis  will  be  charged  at  a  rate  of  1.5 
times  the  standard  rate  stated  in 
paragraph  (a)  of  §  91.37.  The  premium 
laboratory  rate  for  holiday  and  overtime 
service  will  be  $51.30  per  analysis  hour. 

(b)  Information  on  legal  holidays  or 
what  constitutes  overtime  service  at  a 
particular  AMS  laboratory  is  available 
from  the  laboratory  supervisor. 
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§91.40  F*m  for  courier  service  and 
faceimlle  of  the  analysis  report 

(a)  The  AMS  peanut  aflatoxin 
laboratory  at  Albany,  Georgia,  has  a  set 
courier  charge  of  $2.00  per  trip  to 
retrieve  the  sample  package.  The 
mileage  charge  specified  in  table  8  of 
this  part  for  courier  service  at  other 
AMS  laboratories  is  based  on  the 
shortest  roundtrip  route  from  laboratory 
to  sanmle  retrieval  site. 

(b)  Tne  faxing  of  laboratory  analysis 
reports  or  certificates  is  an  optional 
service  offered  at  the  fee  specified  in 
table  8  of  this  part. 

§91.41  Charges  for  demonstrations  and 
courses  of  Instruction. 

Charges,  not  in  excess  of  the  cost 
thereof  and  as  approved  by  the  Division 
Director,  may  be  made  for 
demonstrations,  samples,  or  courses  of 
instruction  when  such  are  furnished 
upon  request. 

§91.42  Billing. 

(a)  Each  billing  cycle  will  end  on  the 
25th  of  the  mondi.  The  applicant  will  be 
billed  by  the  National  Finance  Center  on 
the  1st  day,  following  the  end  of  the 
billing  cycle  in  which  voluntary 
laboratory  services  and  other  services 
were  rendered  at  a  particular  Science 
Division  laboratory. 

(b)  The  total  charge  shall  normally  be 
stated  directly  on  the  analysis  report  or 
on  a  standardized  certificate  form  for 
the  laboratory  analyses  of  a  specific 
agricultural  commodity  and  related 
commodity  products. 

(c)  The  actual  bill  for  collection  will 
be  issued  by  the  National  Finance 
Center,  Program  Billings  and  Collection 
Section,  P.O.  Box  60950,  New  Orleans, 
Louisiana  70160. 

§91.43  Payment  of  fees  and  chargee. 

(a)  Fees  and  charges  for  services  shall 
be  paid  by  the  applicant,  by  check  or 
money  order  payable,  to  the 
"Agricultural  Marketing  Service, 

USDA"  and  sent  to  the  office  indicated 
on  the  bill. 

(b)  Fees  and  charges  for  services 
under  a  cooperative  agreement  with  a 
State  or  other  AMS  Division  will  be 
paid  in  accordance  with  the  terms  of  the 
cooperative  agreement. 

(cj  As  necessary,  the  Division  Director 
may  require  that  fees  shall  be  paid  in 
advance  of  Lie  performance  of  the 
requested  service.  Any  fees  paid  in 
excess  of  the  amount  due  shall  be  used 
to  ofiset  future  billings,  unless  a  request 
for  a  refund  is  made  by  applicant. 

I  §91.44  Charges  on  overdue  accounts  and 

I  issuance  of  delinquency  notices. 

(a)  Accounts  are  considered  overdue 
if  payment  is  late  with  the  National 


Finance  Center  (NFC).  The  timeliness  of 
a  payment  will  be  based  on  the 
postmark  date  of  the  payment  or  the 
date  of  receipt  by  the  NFC  if  no 
postmark  date  is  present  or  legible.  Bills 
are  payable  upon  receipt  and  become 
delinquent  30  days  from  date  of  billing. 

(b)  Any  amount  due  not  paid  by  the 
due  date  will  be  increased  by  a  late 
payment  charge.  The  actual  assessed 
rate  applied  to  overdue  accovmts  is  set 
quarterly  by  the  Department  of  the 
Treasury.  This  amount  is  one-twelfth  of 
one  year’s  late  penalty  interest  rate 
computed  at  the  prescribed  rate. 

(c)  Overtime  or  holiday  laboratory 
service  will  not  be  performed  for  any 
applicant  with  a  notice  of  delinquency. 

Cd)  Applicants  with  three  notices  of 
delinquency  will  be  reviewed  for 
possible  termination  of  services.  A 
deposit  in  advance  sufficient  to  cover 
the  fees  and  expenses  for  any 
subsequent  service  may  be  required  of 
any  person  failing  to  pay  in  claim  after 
issuance  of  such  notice  of  delinquency. 

(e)  The  Division  Director  will  take 
such  action  as  may  be  necessary  to 
collect  any  delinquent  amounts  due. 

§  91.45  Charges  for  laboratory  tarvicea  on 
a  contract  basis. 

(a)  Irrespective  of  fees  and  charges 
prescribed  in  section  91.37,  or  in  other 
sections  of  Subchapter  E,  the  Division 
Director  may  enter  into  contracts  with 
applicants  to  perform  continuous 
laboratory  services  or  other  types  of 
laboratory  services  pursuant  to  the 
regulations  in  this  part  and  other 
requirements,  as  prescribed  by  the 
Division  Director  in  such  contract.  In 
addition,  the  charges  for  such  laboratory 
services,  provided  in  such  contracts, 
shall  be  on  such  basis  as  will  reimburse 
the  Agricultural  Marketing  Service  of 
the  Department  for  the  full  cost  of 
rendering  such  laboratory  services, 
including  an  appropriate  overhead 
charge  to  cover  administrative  overhead 
expenses  as  may  be  determined  by  the 
Administrator. 

(b)  Irrespective  of  fees  and  charges 
prescribed  in  §  91.37,  or  in  other 
sections  of  Subchapter  E,  the  Division 
Director  may  enter  into  a  written 
Memorandum  of  Understanding  (MOU) 
or  agreement  with  any  administrative 
agency  or  governing  party  for  the 
performance  of  laboratory  services 
pursuant  to  said  agreement  or  order  on 
a  basis  that  will  reimburse  the 
Agricultural  Marketing  Service  of  the 
Department  for  the  full  cost  of  rendering 
such  laboratory  service,  including  an 
appropriate  overhead  administrative 
overhead  charge. 

(c)  The  conditions  and  terms  for 
renewal  of  such  Memorandum  of 


Understanding  or  agreement  shall  be 
specified  in  the  contract. 

PART  92— TOBACCO 

Sec. 

91.1  General 

92.2  Definitions 

92.3  Location  for  laboratwy  testing  and 
kind  of  services  available 

92.4  Approved  forms  for  reporting 
analytical  results 

92.5  Analytical  methods 

92.6  Cost  for  pesticide  analysis  set  by 
cooperative  agreement 

Authority:  7  U.S.C  Slim  and  7  U.S.C 
51  Ir. 

§92.1  Genaral. 

Analytical  testing  of  imported  flue- 
cured  and  hurley  tobacco  is  performed 
for  maximum  allowable  pesticide 
residue  levels.  Domestic  grown  tobacco 
may  also  be  analyzed  for  pesticide 
residues  at  the  Sdence  Division’s 
Eastern  Laboratory  facility. 

§92.2  Definitions 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Air-cured.  Tobacco  cured  under 
natural  atmospheric  conditions. 
Artificial  heat  is  sometimes  used  to 
control  excess  humidity  during  the 
curing  period  to  prevent  house-bum, 
bam-bum,  and  pole-bum  in  damp 
weather.  Air-cured  tobacco  should  not 
carry  the  odor  of  smoke  or  fumes 
resulting  from  the  application  of 
artificial  heat. 

Burley.  A  thin-  to  medium-bodied 
tobacco,  usually  a  light  tan  to  reddish- 
brown  in  color. 

Burley,  Type  93.  That  type  of  air- 
cured  tobacco  commonly  Imown  as 
foreign-grown  Burley,  produced  in 
countries  other  than  the  United  States. 

Certificate  of  Analysis  (Form  CSSD- 
3).  A  legal  document  on  which  the  test 
results  for  official  samples  will  be 
certified  by  a  Division  chemist  in  charge 
of  testing. 

CuretT  Tobacco  dried  of  its  sap  by 
either  natural  or  artificial  processes. 

2,4-D.  The  common  abbreviation  for 
the  acid  herbicide  2,4- 
Dichlorophenoxyacetic  acid. 

DBCP.  The  common  abbreviation  for 
the  volatile  fumigant  pesticide  1.2- 
Dibromo-3-chloropropane. 

DDE.  The  common  abbreviation  for 
the  chlorinated  pesticide 
Dichlorodiphenyldichloroethylene. 
Degradation  product  of  DDT  by  loss  of 
one  molecule  of  hydrochloric  acid  or 
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referred  to  as  a  <MiydrohaIogeneration 
process. 

DDT.  Tlie  conunon  abbreviation  for 
Dicholoro  diphenyl  trichloroethane  or 
the  common  name  for  the  chlorinated 
insecticide  or  contact  poison  l.l-Bis(p- 
chlorophenyI)-2,2,2*trich)oroethane. 

Dicamba.  Ihe  common  name  for  the 
acid  herbicide  2*Methoxy-3,6- 
ichlorobenzoic  add. 

EDB.  The  common  abbreviation  for 
Ethylene  dibromide  or  the  common 
name  for  the  volatile  fumigant  pesticide 
1 .2-Dibromoethane. 

Flue-cured.  Tobacco  cured  under 
artihcial  atmospheric  conditions  by  a 
process  of  regulating  the  heat  and 
ventilation  without  allowing  smoke  or 
fumes  from  the  fuel  to  come  in  contact 
with  the  tobacco;  or  tobacco  cured  by 
some  other  process  which  accomplices 
the  same  results. 

Flue-cured,  Type  92.  That  type  of 
flue-cured  tobacco  commonly  known  as 
Foreign-growTi  Flue-cured,  produced  in 
countries  other  than  the  United  States. 

Formothion.  The  common  name  for 
the  organophosphorus  pestidde  S-(2- 
(Formylmethyiamino}-2-oxoethyi)  0-0- 
d  i  methylphosphorodithioate. 

HCB.  Tne  common  abbreviation  for 
the  organochlorine  pestidde 
Hexachlorobenzene. 

Lot.  A  unit  of  shipment  of  tobacco 
encompassed  by  a  single  invoice.  The 
lot  may  represent  a  pile,  basket,  bulk, 
hack,  burden,  or  more  than  one  bale, 
case,  hogshead,  tierce,  package,  or  other 
definite  package  unit. 

Maximum  pesticide  residue  level.  The 
maximum  concentration  of  residue 
allowable  for  a  spedfic  pestidde  or 
combination  of  pestiddes,  as  set  forth  in 
.section  29.427  by  the  Director  of  the 
Tobacco  Division. 

Pesticide.  Any  substance  or  mixture  of 
substances  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest,  and  any  substance  or  mixture  of 
substances  intended  for  use  as  a  plant 
regulator,  defoliant,  or  desiccant. 

Pesticide  certification.  A  document 
issued  by  the  Tobacco  Division  in  a 
form  approved  by  its  Director, 
containing  a  certification  by  the 
importer  that  flue-cured  and  hurley 
tobacco  offered  for  importation  does  not 
exceed  the  maximum  allowable  residue 
levels  of  any  pestidde  that  has  been 
canceled,  suspended,  revoked,  or 
otherwise  pix^bited  under  the  Federal 
Insectidde,  Fungidde,  and  Rodenticide 
Act  (FIFRA). 

Pesticide  test  sample.  An  official 
sample  or  samples,  collected  from  a  lot 
of  tobacco  by  the  AMS  Tobacco  Division 
inspector  for  analysis  by  a  certified 
chemist  to  ascertain  the  residue  levels  of 
pestiddes  that  have  been  canceled. 


suspended,  revoked,  of  otherwi.se 
prohibited  under  the  FIFRA. 

Sample  Identification  Form  (Form 
TBS9).  A  document  approved  by  the 
Director  of  the  Tobacco  Division  that 
identifies  and  accompanies  the  sample 
to  the  testiM  fedlity. 

2.4.5-T.  The  common  abbreviation  for 
the  add  herbidde  2,4,5- 
Trichlorophenoxyacetic  add. 

TDE.  The  common  abbreviation  for 
the  chlorinated  insectidde  1,1-Dichloro- 

2.2- bis(p-chlorophenyl)ethane. 

Testing.  Ihe  cnemical  analysis  of  a 

pesticide  test  sample  to  determine  the 
presence  and  levels  of  pestidde 
residues. 

Tobacco.  Tobacco  as  it  appears 
between  the  time  it  is  cured  and 
stripped  from  the  stalk,  or  primed  and 
cured,  in  whole  leaf  or  strip  form,  and 
the  time  it  enters  into  the  different 
manufacturing  processes.  Conditioning, 
sweating,  stemming,  and  threshing  are 
not  regarded  as  manufacturing 
processes.  Tobacco,  as  used  in  this  part 
does  not  include  manufactured  or 
semimanufactured  products,  stems, 
cuttings,  clippings,  trimmings,  siftings, 
or  dust. 

$  92.3  Location  for  laboratory  testfeg  and 
kind  ot  aorvicaa  available. 

(a)  The  analytical  testing  of  imported 
Type  92  flue-cured  tobacco  samples  and 
imported  Type  93  hurley  tobacco 
samples  for  maximum  pesticide  residue 
level  determinations  is  performed  at  the 
Science  Division’s  Eastern  Laboratory, 
and  is  located  at:  USDA,  AMS,  Science 
Division,  Eastern  Laboratory,  645  Cox 
Road,  Gastonia,  NC  28054. 

(b)  Domestic-grown  tobacco  and 
tobacco  products  may  be  analyzed  for 
acid  herbicides,  chlorinated 
hydrocarbons,  fumigants,  and 
organophosphates  at  the  Science 
Division  facility  in  this  section. 

(c)  The  Division  performs  for  the 
Tobacco  Division  the  quantitative  and 
confirmatory  chemical  residue  analyses 
on  pesticide  test  samples  of  impKirted 
tobacco  for  the  following  specific 
pesticides: 

(1)  Organochlorine  pesticides  such  as 
Dichlorodiphenyldichloroethylene 
(DDE),  Dichloro  Diphenyl 
Trichloroethane  (DDT),  1,1-Dichloro- 

2.2- bis  (p-chlorophenyi)ethane  (TDE), 
Toxaphene,  Endrin,  Aldrin,  Dieldrin, 
Heptachlor,  Methoxychlor,  Chlordane, 
Heptachlor  Epoxide, 

Hexachlorobenzene  (HCB), 
Cypermethrin,  and  Permethrin. 

(2)  Organophosphorus  pesticides  such 
as  Formothion. 

(3)  Fumigants  such  as  Ethylene 
Dibromide  (EDB)  and 
Dibromochloropropane  (DBCP). 


(4)  Acid  herbicides  such  as  2.1-D, 

2,4, S-T,  and  Dicamba. 

182.4  Approved  forms  for  reporting 
analytical  reaulta. 

(a)  Form  TB-89,  “Imported  Tobacco 
Pesticide  Residue  Analysis”  certificate, 
is  enclosed  with  and  identifies  the 
sample  submitted  to  the  laboratory. 

(b)  Test  results  of  the  pesticide 
analyses  for  tobacco  shall  be  recorded 
on  “Certificate  of  Analysis  For  Official 
Samples,”  Form  CSSD-3,  and  shall  be 
expressed  in  total  parts  per  million,  per 
gram  sample  for  each  particular 
pesticide  residue  found  in  the  lot  of 
tobacco.  Form  CSSD-3  is  attached  to 
Form  TB-89  that  is  returned  to  the 
Tobacco  Division.  The  analytical  data 
on  Form  CSSD-3  substantiates  the 
information  placed  on  Form  TB-89. 

§92.5  Analytical  methods. 

Every  chemist  certified  to  analyze 
tobacco  samples  for  pesticide  residue 
contamination  shall  follow  precisely  the 
USDA  developed  analytical  test 
methods  and  all  successive  ofllcial 
method  updates,  as  approved  by  the 
Director,  Science  Division. 

§  92.6  Cost  for  pesticide  analysis  set  by 
cooperative  agreement 

The  fee  for  the  pesticide  analysis  of 
tobacco  is  set  by  the  Tobacco  Division, 
in  conjunction  with  the  Science 
Division,  and  appears  at  §  29.500  as  part 
of  Tobacco  Division’s  fees  for  sampling 
and  certification  of  imported  flue-cured 
and  burley  tobacco.  A  Memorandum  of 
Understanding  (MOU)  exists  between 
the  Tobaixio  Division  and  the  Science 
Division  for  the  testing  of  imported 
tobacco  samples  for  pesticide  residue 
contamination,  and  the  corresponding 
agreement  on  the  cost  of  analyses  is 
specified  in  this  document. 

PART  93— PROCESSED  FRUITS  AND 
VEGETABLES 

Subpart  A — Citrua  Juices  and  Certain  Citrus 
Products 

Section 

93.1  General 

93.2  Definitions 

93.3  Analyses  available  and  location  of 
laboratory 

93.4  Analytical  methods 

93.5  Fees  for  citrus  product  analyses  set  by 
cooperative  agreement 

Subpart  B— Processed  Fruits  and 
Vegetables,  Processed  Products  Thereof, 
and  Certain  Other  Processed  Food 
Products 

93.10  General  • 

93.11  Definitions 

93.12  Location  of  the  laboratory  for 
processed  food  products 
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93.13  Analytical  methods 

93.14  Fees  for  processed  fruits  and 
vegetables  and  related  products 

Subpart  C  Peanuts,  Tree  Nuts,  Com  and 
Other  Oilsaeds 

93.100  General 

93.101  Definitions 

93.102  Analyses  available  and  location  of 
laboratory 

93.103  Analytical  methods 

93.104  Fees  for  afiatoxin  testing 

93.105  Fees  for  analytical  testing  of  oilseeds 
Authority:  Agricultural  Marketing  Act  of 

1946,  Secs.  203,  205, 60  Stat.  1087,  as 
amended,  1090,  as  amended  (7  U.S.Q  1622, 
1624) 

Subpart  A— Citrus  Juices  arid  Certain 
Citrus  Products 

S93.1  General. 

Domestic  and  imported  citrus 
products  are  tested  to  determine 
whether  quality  and  grade  standards  are 
satisfied  as  set  forth  in  the  Florida 
Citrus  Code. 

§93.2  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  imless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Acid.  The  grams  of  total  acidity, 
calculated  as  anhydrous  citric  acid,  per 
100  grams  of  juice  or  citrus  product. 
Total  acidity  is  determined  by  titration 
with  standaj^  sodium  hydroxide 
solution,  using  phenolphthalein  as 
indicator. 

Brix  or  degrees  Brix.  The  percent  by 
weight  total  soluble  solids  of  the  juice 
or  citrus  product  when  tested  wi^  a 
Brix  hydrometer  calibrated  at  20  °C  (68 
°F)  and  to  which  any  applicable 
temperature  correction  has  been  made. 
The  Brix  or  degrees  Brix  may  be 
determined  by  any  other  method  which 
gives  equivalent  results. 

Brix  value.  The  refiractometric  sucrose 
value  of  the  juice  or  citrus  product 
determined  in  accordance  with  the 
“International  Scale  of  Refi'active 
Indices  of  Sucrose  Solutions”  and  to 
which  the  applicable  correction  for  acid 
is  added.  The  Brix  value  is  determined 
in  accordance  with  the  refiractometric 
method  outlined  in  the  Ofiicial  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists  (AOAC), 
Association  of  Official  Analytical 
Chemists,  suite  400,  2200  Wilson 
Boulevard,  Arlington,  VA  22201-3.301. 

Brix  value/acid  ratio.  The  ratio  of  the 
Brix  value  of  the  juice  or  citrus  product, 
in  degrees  Brix,  to  the  grams  of 


anhydrous  citric  acid  per  100  grams  of 
juice  or  citrus  product. 

BrixJacid  ratio.  The  ratio  of  the 
degrees  Brix  of  the  juice  to  the  grams  of 
anhydrous  citric  acid  per  100  grams  of 
the  juice. 

Citrus.  All  plants,  edible  parts  and 
commodity  products  thereof,  including 
pulp  and  juice  of  any  orange,  lemon, 
lime,  grapefruit,  mandarin,  tangerine, 
kumquat  or  other  tree  or  shrub  in  the 
genera  Citrus,  Fortunella,  or  Poncirus  of 
the  plant  family  Rutaceae. 

Recoverable  oil.  The  percent  of  oil  by 
volume,  determined  by  the  Bromate 
titration  method  as  described  in  the 
current  edition  of  the  AOAC 

§93.3  Analyses  available  and  location  of 
laboratory. 

(a)  Laboratory  analyses  of  citrus  juice 
and  other  citrus  products  are  being 
performed  at  the  following  Science 
Division  location:  Science  Division 
Citrus  Laboratory,  111  Third  Street,  SW, 
suite  211,  Winter  Haven,  FL  33880. 

(b)  Laboratory  analyses  of  citrus  fruit 
and  products  in  Florida  are  available  in 
order  to  determine  if  such  commodities 
satisfy  the  quality  and  grade  standards 
set  forth  in  the  Florida  Citrus  Code 
(Florida  Statutes  Pursuant  to  Chapter 
601).  Such  analyses  include  tests  for 
acid  as  anhydrous  citrus  add,  Brix, 
Brix-acid  ratio,  recoverable  oil,  and 
artificial  coloring  matter  additive,  as 
turmeric.  The  Florida  Division  of  Fruit 
and  Vegetable  Inspection  may  also 
request  analyses  for  arsenic  metal,  pulp 
wash  (ultraviolet  and  fluorescence), 
standard  plate  count,  yeast  with  mold 
count,  and  nutritive  sweetening 
ingredients  as  sugars. 

(c)  Additional  laboratory  tests  are 
available  upon  request  at  the  Sdence 
Division  Citrus  Laboratory  at  Winter 
Haven,  Florida.  Such  analyses  include 
tests  for  vitamins,  naringin,  sodium 
benzoate.  Salmonella,  protein,  salt, 
pestidde  residues,  sodium  metal,  ash, 
potassium  metal,  and  coliforms  for 
citrus  products. 

§93.4  Analytical  methods. 

(a)  The  majority  of  analytical  methods 
for  citrus  products  are  found  in  the 
Ofiicial  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC). 

(b)  Other  analytical  methods  for  citrus 
pr^ucts  may  be  used  as  approved  by 
the  Director,  Science  Division. 

§93.5  Fees  for  citrus  product  analyses  set 
by  cooperative  agreement 

The  fees  for  the  analyses  of  firesh 
citrus  juices  and  other  citrus  products 
shall  Ira  set  by  mutual  agreement 
between  the  applicant,  the  State  of 


Florida,  and  the  Director,  Science 
Division.  A  Memorandum  of 
Understanding  (MOU)  at  cooperative 
agreement  exists  presently  with  the 
AMS  Science  Division  and  the  State  of 
Florida,  regarding  the  set  hourly  rate 
and  the  costs  to  perform  individual  tests 
on  Florida  citrus  products,  for  the  State. 

Subpart  B — Procaased  Frulta  and 
Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products 

§93.10  GeneraL 

Analytical  testing  is  performed  for 
certain  types  of  food  products, 
including  processed  fruits  and 
vegetables,  as  part  of  the  determination 
of  their  grade  or  conformance  of  the 
product  with  applicable  analytical 
requirements. 

§93.11  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regiilations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Processed  product.  Any  fruit, 
vegetable,  or  other  food  product  covered 
under  the  regulations  in  this  subpart 
which  has  b^n  preserved  by  any 
recognized  commercial  process, 
including,  but  not  limited  to,  canning, 
freezing,  dehydrating,  drying,  the 
addition  of  chemical  substances,  or  by 
fermentation. 

Qualify.  The  inherent  promrties  of 
any  processed  product  which  determine 
the  relative  degree  of  excellence  or 
desirability  of  such  product.  This 
includes  the  efiects  of  preparation  and 
processing,  and  may  or  may  not  include 
the  efiects  of  packing  media,  or  added 
ingredients. 

§93.12  Location  of  the  laboratory  for 
procaaaad  food  products. 

(a)  The  Science  Division  Midwestern 
Laboratory  conducts  the  majority  of 
laboratory  analyses  for  processed  food 
products  to  assure  luiiformity  of 
analjrtical  requirements  and 
conformance  with  applicable  military. 
Federal,  or  State  government 
specifications.  The  wide  array  of 
analyses  for  processed  food  products  are 
performed  at  the  following  location: 
USDA,  AMS,  Science  Division, 
Midwestern  Laboratory,  3570  North 
Avondale  Ave.,  Chicago.  IL  60618. 

(b)  The  analyses  available  for 
processed  firuits  and  vegetables  and 
related  products  include  ash.  oil  or  fat, 
crude  fiber,  moisture,  protein,  specific 
gravity,  daminozide  and  amitraz 


13150 


Fedora]  FfpOar  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Proposed  Rules 


residues,  ascorbic  add,  quinic  add. 
methyl  anthranilate,  cafMne,  caldum, 
brix,  dtric  add,  and  dilorinated 
hydrocarbon  residues.  In  addition, 
chemical  and  jdiysical  analyses  include 
extraneous  materials,  fumigants.  pH. 
heavy  metals  and  minerals,  color, 
sodium,  sugar  profile,  sulfur  dioxide, 
vitamin  A.  bloom,  non-volatile 
methylene  chlOTide  extract,  sieve  or 
particle  size,  water  activity.  Water 
Insoluble  Inorganic  Residues  (WDR) 
test,  yellow  onion  test,  and 
carb^ydrates.  Microbiological  analyses 
for  fruits  and  vegetables  in^de 
standard  plate  counts,  anaerobic 
bacterial  plate  counts,  dired 
microscopic  counts,  colifonns, 
presumptive  Escherichia  coli, 
Staphylococcus  aureus.  Salmonella, 
Enterococd,  psychrotrophic  bacteria, 
Bacillus,  and  yeast  with  mold 
diffnential  counts. 

f  93.13  Analytical  methods. 

The  majority  of  analytical  methfxls 
used  for  performing  offidal  analyses  for 
processed  food  products  are  found  in 
the  following  manuals: 

(a)  Official  Analytical  Methods  of  the 
American  Spice  T^e  Association 
(ASTA),  American  Spice  Trade 
Association.  580  Sylvan  Avenue.  P.O. 
Box  1267,  Englewood  Cliffs,  NJ  07632. 

(b)  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society 
(AOCS),  American  Oil  Chemists' 
Society.  1608  Broadmoor  Drive.  P.O. 

Box  3489,  Champaign,  IL  61826-3489. 

(c)  Official  Methods  of  Analysis  of  the 
Association  oi  Official  Analytical 
Chemists  tAOAC).  Association  of 
Official  Analytical  Qiemists,  suite  400, 
2200  Wilson  Boulevard.  Arlington.  VA 
22201-3301. 

(d)  U.S.  Army  Individual  Protection 
Directorate's  K^tary  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research. 
Development  and  Engineering  Center. 
Kansas  Street,  Natick.  MA  01760-5017. 

193.14  Faae  for  proeeased  fruits  and 
vegetables  and  relatad  products. 

(a)  The  fee  charged  far  any  single 
laboratory  analysis  for  processed  fruits 
and  vegetables  is  specified  in  the 
schedules  of  charges  in  paragraph  (a)  of 
section  91.37. 

(b)  The  hourly  rate  for  any  requested 
laboratory  analysis  not  listed  shall  be 
the  standard  rate  specified  in  section 
91.37,  paragraph  (b). 


Subpart  C  Paanuta,  Traa  Nuts,  Com 
and  Other  Oilaaada 

193.100  GanaraL 

Chemical  analyses  are  pOTfonned  to 
detect  the  presence  of  aflatoxin  in  lots 
of  shelled  peanuts  and  peanut  products, 
as  wrell  as  in  other  nuts  and  agricultural 
products.  In  addition,  proximate 
chemical  analyses  for  quality 
determination  are  performed  on 
oilseeds. 

{93.101  Dafinitlona. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  cfmstrued  to 
mean: 

Aflatoxin.  A  toxic  metabolite 
produced  by  the  molds  Aspergillus 
flavus  and  Aspergillus  parasiticus.  The 
aflatoxin  compounds  fluoresce  when 
viewed  imder  UV  light  as  follows: 
aflatoxin  B|,  and  derivatives  with  a  blue 
fluorescence,  aflatoxin  Bs  with  a  blue- 
violet  fluorescence,  aflatoxin  Gt  with  a 
green  fluorescence,  aflatoxin  Ga  with  a 
green-blue  fluorescence,  aflotoxin  M| 
with  a  blue-violet  fluorescence,  and 
aflatoxin  M2  with  a  violet  fluorescence. 
These  closely  related  molecular 
structures  are  referred  to  as  aflatoxin  B|, 
Bi.  G|,  G2.  Ml,  M2,  GM|,  B2aa  G2a,  Ro,  B3, 
1— OCH3B2,  and  1— CHji 
Peanut  Administrative  Committee 
(PAC).  The  committee  established  under 
the  U.S.  Department  of  Agriculture 
Marketing  Agreement  for  Peanuts.  7 
CFR  part  998,  which  administers  the 
terms  and  provisions  of  this  Agreement, 
including  tne  aflatoxin  control  program 
for  domestically  produced  raw  peanuts, 
for  peanut  shellere. 

I^nut  Marketing  Agreement.  The 
agreement  concerning  the  regulations 
and  instructions  set  forth  since  July  12, 
1965,  by  the  Peanut  Administrative 
Committee  (30  FR  9402),  for  the 
marketing  of  peanuts  entered  into  by 
handlers  of  domestically  produced 
peanuts  under  the  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601  et 
seg.). 

Peanuts.  The  seeds  of  the  legume 
Arachis  hypogaea,  and  includes  both 
inshell  and  shelled  nuts. 

Seed.  Any  vegetable  or  other 
agricultural  plant  ovule  having  an 
embryo  that  is  capable  of  germinating  to 
produce  a  plant. 

{93.102  Analyaea  available  and  locatlona 
of  laboratories. 

(a)  Aflatoxin  testing  services.  The 
aflatoxin  analyses  for  peanuts,  other 


nuts,  com,  and  other  oilseed  products 
are  performed  at  the  following  9 
locations  for  Science  Division  (SD) 
Aflatoxin  Laboratoriee: 

(1)  USDA,  AMS.  SD 
1411  Reeves  Street 
Mail:  P.O.  Box  1368 
Dothan,  AL  36302 

(2)  USDA.  AMS,  SD 
2705  Taft  Street 
Albany,  GA  31707 

(3) USDA.  AMS.  SD 
610  North  Main  Street 
Blakely.  GA  31723 

(4)  USDA.  AMS,  SD 

107  South  Fourth  Street 
Madill,  OK  73446 

(5)  USDA.  AMS.  SD 
308  Culloden  Street 
Mail:  P.O,  Box  1130 
Suffolk,  VA  23434 

(6)  USDA.  AMS.  SD 

200  West  Wellington  Street 
Mail:  P.O.  Box  488 
Ashbum,  GA  31714 

(7)  USDA,  AMS.  SD 
301  West  Pearl  Street 
Mail:  P.O.  Box  279 
Aulander,  NC  27805 

(8)  USDA.  AMS.  SD 
42  North  Ellis  Street 
Mail:  P.O.  Box  548 
Camilla,  GA  31730 

(9)  USDA.  AMS.  SD 
715  North  Main  Street 
Mail:  P.O.  Box  272 
Dawson,  GA  31742 

(b)  Peanuts,  peanut  products,  and 
oilseed  testing  services. 

(1)  The  Science  Division  Aflatoxin 
Laboratories  at  Dothan,  Alabama  and 
Albany  and  Blakely,  Georgia  will 
perform  other  analyses  for  peanuts, 
peanut  products,  and  a  variety  of 
oilseeds.  The  analyses  for  oilseeds 
include  testing  for  free  fatty  adds, 
ammonia,  nitrogen  or  protein,  moisture 
and  volatile  matter,  foreign  matter,  and 
oil  (fat)  content. 

(2)  All  of  the  analyses  described  in 
subparagraph  (1)  performed  on  a  single 
seed  sample  are  billed  at  the  rate  of  one 
hom  per  sample.  Any  single  seed 
analysis  performed  on  a  single  sample  is 
billed  at  the  rate  of  one-half  hour  per 
sample.  The  standard  hourly  rate  shall 
be  as  spedfied  in  §91.37,  paragraph  (b). 

(c)  Vegetable  oil  testing  services.  The 
analyses  for  vegetable  oils  are  performed 
at  the  Sdence  Division  Midwestern 
Laboratory,  as  indicated  in  §  93.12, 
paragraph  (a).  The  analyses  of  vegetable 
oils  will  include  the  flai^  point  test, 
smoke  point  test,  add  value,  peroxide 
value,  phosphorus  in  oil.  and  specific 
gravity.  The  fee  charged  for  any  single 
laboratory  analysis  for  vegetable  oils 
shall  be  efotain^  from  the  schedules  of 
charges  in  paragraph  (a)  of  §  91.37. 
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§93.103  Analytical  methods. 

Officii  analyses  for  peanuts,  nuts, 
corn,  oilseeds,  and  related  vegetshle  oils 
are  found  in  the  following  manuals  and 
forthcoming  revisions: 

(a)  Analyst’s  Instruction  for  Aflatoxin 
(November  1991),  SD  Instruction  No.  1, 
USDA,  Agricultural  Marketing  Service, 
Science  Division,  South  Agriculture 
Building,  14th  &  Independrace  Avenue, 
SW.  P.O.  Box  96456,  Washington,  DC 
20090-6456. 

(b)  Official  Methods  end 
Recommended  Practices  of  the 
American  Oil  Chemists’  Society 
(AOCS),  American  Oil  Chemists’ 

Society.  1608  Broadmoor  Drive,  P.O. 

Box  3489,  Champaign,  IL  61826-3489. 

(c)  Official  Methc^  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Anal)rtical  Chemists,  suite  400, 
2200  Wilson  Boulevard.  Arlington,  VA 
22201-3301. 

(d)  Standard  Analytical  Methods  of 
the  Member  Companies  of  Com 
Industries  Resear^  Foundation,  Com 
Refiners  Association  (CRA),  suite  1120, 
1100  Connecticut  Avenue,  NW, 
Washington.  DC  20036. 

§93.104  Fees  for  aflatoxin  testing. 

(a)  'The  fee  charged  for  any  single 
laboratory  analysis  for  aflatoxins  shall 
be  obtained  fiom  the  schedules  of 
charges  in  paragraph  (a)  of  §91.37. 

(b)  The  charge  for  the  aflatoxin  testing 
of  raw  peanuts  under  the  Peanut 
Marketing  Agreement  for  subsamples  1- 
AB,  2-AB,  3-AB,  and  1-CD  is  a  set  cost 
per  pair  of  analyses  and  shall  be  set  by 
cooperative  agreement  between  the 
Peanut  Administrative  Committee  find 
AMS  Science  Division. 

(c)  The  charge  for  any  requested 
laboratory  analysis  for  aflatoxins  not 
listed  shall  be  based  on  the  standard 
hourly  rate  specified  in  §  91.37, 
paragraph  (b). 

§  93.105  Fms  for  analytical  testing  of 
oilseeds. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  for  oilse^s  shall  be 
obtained  from  the  schedules  of  charges 
in  paragraph  (a)  of  §91.37. 

(b)  The  charge  for  any  requested 
laboratory  analysis  for  oilseeds  not 
listed  shall  be  based  on  the  standard 
hourly  rate  specified  in  §  91.37, 
paragraph  (b). 

PART  94— POULTRY  AND  EGG 
PRODUCTS 

Subpart  A — Mandatory  Analyses  of  Egg 
Products 

Sec. 

94.1  General 


Sec. 

94.2  Definitions 

94.3  Analyses  performed  and  locations  of 
laboratories 

94.4  Analytical  methods 

94.5  Charts  bboratory  service 

Subpait  B— Voluntary  Analysee  of  Egg 
Products 

94.100  General 

94.101  Definitions 

94.102  Analyses  available 

94.103  Analytical  metiiods 

94.104  Fees  and  charges 

Subpart  C — Salmonslla  Laboratory 
Recognition  Program 

94.200  (Reserved] 

Subpart  D — Procetaad  Poultry  Producta 

94.300  General 

94.301  DefinitirMis 

94.302  Analyses  available  and  location  of 
laboratories 

94.303  Analytical  methods 

94.304  Fees  and  charges 

Authority:  Secs.  2-28  of  the  Egg  Products 
Inspection  Act  (84  Stat.  1620-1635;  21  U.S.C. 
1031-1056),  Agricultural  Marketing  Act  of 
1946,  Secs.  202-206  as  amended  (60  Stat. 
1087-1091;  7  U.S.Q  1621-1627). 

Subparl  A — Mandatory  Analyses  of 
Egg  Products 

§94.1  General. 

Microbiological,  chemical,  and 
physical  analysis  of  liquid,  fr-ozen,  and 
dried  egg  products  is  performed  imder 
authority  of  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031-1056). 

§94.2  Definitionc. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean; 

Egg.  The  shell  egg  of  the  domesticated 
chicken,  turkey,  duck,  goose,  or  guinea. 
Some  of  the  terms  applicable  to  shell 
eggs  are  defined  by  the  Poultry  Division 
in  §59.5. 

Egg  product.  Any  dried,  frozen,  or 
liquid  eggs,  with  or  without  added 
ingredients.  However,  products  which 
contain  eggs  only  in  a  relatively  small 
proportion  or  historically  have  not  been, 
in  the  judgment  of  the  Secretary, 
considered  by  consumers  as  products  of 
the  egg  food  industry  may  be  exempted 
by  the  Secretary  under  such  conditions 
as  may  be  prescribed  to  assure  that  the 
egg  ingredients  are  not  adulterated  and 
such  products  are  not  represented  as  egg 
products.  Some  of  the  products 
exempted  as  not  being  egg  products  are 
specified  by  the  Poultry  Division  in 
§59.5. 


Mandatory  sample.  An  official  saoqple 
of  egg  product(s)  taken  for  testing  uncfor 
authority  of  the  Egg  Products  Inspection 
Act  (21  U.S.C  1031-1056)  for  analy^ 
by  a  U.S.  Department  of  Agriculture. 
Agricultural  Marketing  Service,  Scimce 
Division  labor^ory  at  gpvemmant 
expense.  A  mandatory  sample  diali 
include  an  egg  product  sample  to  be 
analyzed  for  microlnological,  chemical, 
or  physical  attributes. 

Official  plant.  Any  plant,  as 
determined  by  the  Sectary,  at  which 
the  U.S.  Department  of  Agriculture 
maintains  inspection  of  the  processing 
of  egg  products  tmder  the  authority  of 
the  Egg  Products  Inspection  Act. 

Pastearize.  The  subjecting  of  eodi 
particle  of  egg  products  to  heat  or  other 
treatments  to  destroy  harmful  viable 
microorganisms  by  such  processes  as 
may  be  prescribed  by  the  regulations  in 
the  EPIA. 

Pesticide  chemical,  food  additive, 
color  additive,  and  raw  agricultural 
commodity.  These  terms  shall  have  the 
same  meaning  fcH’  purposes  of  this 
subpart  as  under  sections  408,  409,  and 
706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Plant.  Any  place  of  business  where 
egg  products  are  processed. 

Processing.  Manufactming  erf  egg 
products,  including  breaking  ^gs  or 
filtering,  mixing,  blending,  pasteurizing, 
stabilizing,  cooling,  fieezing,  drying,  or 
packaging  egg  products  at  official 
plants. 

§94.3  Analyses  performed  and  locations 
of  iaboratoriM. 

(a)  Samples  drawn  by  a  USDA  egg 
products  inspector  will  be  analyzed  by 
Science  Division  personnel  for 
microbiological,  chemical,  and  physical 
attributes.  The  analytical  results  of  these 
samples  will  be  reported  to  the  resident 
egg  products  inspected  at  the  applicable 
plant  on  the  official  certificate. 

(b)  Mandatory  egg  product  samples 
for  Samonella  are  required  and  are 
analyzed  in  Division  laboratories  to  spot 
check  and  confirm  the  adequacy  of 
Division  approved  emd  recognized 
laboratories  for  analyzing  routine  egg 
product  samples  for  Salmonella. 

(c)  Mandatory  egg  product  samples  for 
chlorinated  hydrocarbons  are  required 
and  are  submitted  by  the  plant 
inspectors  on  a  random  basis.  These 
samples  screen  for  pesticide  residues 
and  industrial  chemical  contaminants  in 
egg  products. 

(d)  Samples  are  drawn  by  a  USDA  egg 
products  inspector  to  determine 
potential  adulteration.  These  egg 
product  samples  may  be  analyz^  for 
extraneous  material,  color,  color 
additive,  pesticide,  heavy  metal, 
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microorganism,  dextrin,  or  other 
substance. 

(e)  The  Science  Division’s  Eastern 
laboratory  shall  conduct  the  majority  or 
laboratory  analyses  for  egg  products. 

The  analyses  for  mandatory  egg  product 
samples  are  performed  at  the  following 
USDA  location:  USDA,  AMS.  Science 
Division,  Eastern  Laboratory.  645  Cox 
Road.  Gastonia,  NC  28054. 

f94.4  Anelytieel  methods. 

The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perform  mandatory  analyses  for  egg 
products  are  listed  as  follows: 

(a)  Edwards.  P.R.  and  W.H.  Ewing. 
Edwards  and  Ewing’s  Identification  of 
Enterbacteriaceae,  Elsevier  Science 
Publishing  Co.,  Inc.,  53  Vanderbilt 
Avenue.  New  Yoric,  NY  10017. 

(b)  Manual  of  Analytical  Methods  for 
the  Analysis  of  Pesticide  Residues  in 
Human  and  Environmental  Samples, 

U.S.  Environmental  Protection  Agency 
(EPA),  Environmental  Toxicology 
Division,  Health  Effects  Research 
Laboratory  (HERL),  Alexander  Drive  and 
Highway  54,  Mail  Drop  51,  Research 
Triangle  Paric,  NC  27711. 

(c)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Official  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(d)  Standard  Methods  for  the 
Examination  of  Dairy  Products. 
American  Public  Health  Association, 
1015  Eighteenth  Street,  NW, 

Washington.  DC  20036. 

(e)  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
American  Public  Health  Association 
(APHA),  the  American  Water  Works 
Association  and  the  Water  Pollution 
Control  Federation,  APHA.  1015 
Eighteenth  Street,  NW.  Washington,  DC 
20036. 

(f)  U.S.  Food  and  Drug  Administration 
Bacteriological  Analytical  Manual 
(BAM),  Association  of  Official 
Analytical  Chemists,  suite  400,  2200 
Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(g)  U.S.  Food  and  Drug 
Administration  Pesticide  Analytical 
Manuals  (PAM),  Volumes  I  and  II,  Food 
and  Drug  Administration,  U.S. 
Department  of  Health  and  Human 
Services.  200  C  Street.  SW,  Washington. 
DC  20204  (available  from  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield.  VA 
22161). 

f94.5  Charges  for  laboratory  service. 

The  costs  for  analysis  of  mandatory 
egg  product  samples  at  Science  Division 


laboratories  shall  be  paid  by  annually 
appropriated  and  designated  funds 
allocated  to  the  egg  pr^ucts  inspection 
program.  The  costs  for  any  other 
mandatory  laboratory  analyses  and 
testing  of  an  egg  product’s  identity  and 
condition,  necessitated  by  the  Egg 
Products  Inspection  Act,  shall  also  be 
paid  by  such  program  funding. 

Subpart  B— Voluntary  Analyaaa  of  Egg 
Producta 

§94.10  Gmeral. 

Analyses  for  voluntary  egg  product 
samples  may  be  requested  to  certify  that 
specifications  reganling  stated  identity, 
quality,  and  wholesomeness  are  met;  to 
test  routinely  for  the  presence  of 
Salmonella;  and  to  ensiire  laboratory 
quality  control  with  testing  activities. 

§94.101  OeTinitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Certification  sample.  An  egg  product 
sample  submitted  by  an  applicant  for 
chemical,  physical,  or  microbiological 
analyses  and  tests  at  a  Science  Division 
laboratory.  This  voluntary  sample  is 
analyzed  or  tested  by  the  Division’s 
analyst  or  scientist  to  certify  that  an  egg 
product  lot  meets  applicable 
specifications  for  identity,  quality,  and 
wholesomeness. 

Surveillance  sample.  This  is  a  100 
gram  sample  for  Salmonella  analysis 
that  is  drawn  by  the  USDA  egg  product 
inspector  from  each  lot  of  egg  product 
processed  at  an  official  plant.  This 
sample  may  be  analyzed  by  a  Science 
Division  laboratory,  or  by  a  laboratory 
approved  and  recognized  by  the 
Division  to  analyze  for  Salmonella  in 
egg  products. 

Unofficial  sample.  These  samples  of 
egg  piquets  are  drawn  by  plant 
personnel  upon  the  request  of  plant 
management.  Analyses  of  these  samples 
are  usually  conducted  for  the  plant’s 
refractometer  correlation,  bacteriological 
evaluation  of  production  techniques,  or 
quality  control  of  procedures.  Official 
plant  or  Science  Division  laboratories 
can  analyze  these  samples. 

§  94.1 02  Analyses  availabie. 

A  wide  array  of  analyses  for  voluntary 
egg  product  samples  is  available. 
Voluntary  egg  product  samples  include 
surveillance,  certification,  and 
unofficial  samples.  The  physical  and 
chemical  tests  for  voluntary  egg 


products  include  analyses  for  total  ash, 
fat  by  acid  hydrolysis,  moisture,  salt, 
protein,  beta-carotene,  catalase, 
cholesterol,  NEPA  color,  density,  total 
solids,  aflatoxin,  daminozide  and 
amitraz  residues,  BHA,  BHT,  alcohol, 
chlorinated  hydrocarbon  and  fumigant 
residues,  dextrin,  heavy  and  light  filth, 
glucose,  glycerol  and  gums.  In  addition, 
egg  products  can  be  analyzed  for  high 
sucrose  content,  pH.  heavy  metals  and 
minerals,  monosodium  dihydrogen 
phosphate,  monosodium  glutamate, 
nitrites,  oxygen,  palatability  and  odor, 
phosphorus,  propylene  glycol,  SLS,  and 
zeolex.  There  are  also  tests  for  starch, 
total  sugars,  sugar  profile,  whey, 
standard  plate  count,  direct  microscopic 
count,  Campylobacter,  coliforms, 
presumptive  Escherichia  coli.  Listeria 
monocytogenes,  proteolytic  count, 
psychrotrophic  bacteria.  Salmonella, 
Staphylococcus,  thermoduric  bacteria, 
and  yeast  with  mold  count. 

§94.103  Analytical  methods. 

The  analytical  methods  used  by  the 
Science  Division  laboratories  to  perform 
voluntary  analyses  for  egg  products 
shall  be  the  same  as  listed  in  §  94.4. 

§  94.104  Feat  and  chargee. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  voluntary  egg 
product  samples  shall  be  obtained  from 
the  schedules  of  charges  in  paragraphs 
(a)  of  §91.37. 

(b)  The  charge  for  any  requested 
laboratory  analysis  not  listed  shall  be 
based  on  the  standard  hourly  rate 
specified  in  §91.37,  paragraph  (b). 

Subpart  C — Salmonella  Laboratory 
Recognition  Program  §  94.200 
[Reserved] 

Subpart  D — Processed  Poultry 
Products 

§94.300  General. 

Laboratory  services  of  processed 
poultry  products  are  conducted  to 
derive  their  analytical  attributes  used  to 
determine  the  compliance  of  the 
product  with  applicable  specifications. 

§94.301  Definitions. 

Words  used  in  the  regulations  In  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Dark  meat.  Refers  to  the  skinless  and 
deboned  drumstick,  thigh,  and  back 
portions  of  poultry. 
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Light  meat  Reins  to  die  skinless  and 
deb^ed  breast  and  vring  portions  of 
poultry. 

Poultry.  Any  land  of  domesticated 
bird,  including,  but  not  limited  to, 
chicken,  turkey,  duck,  goose,  pigeon, 
and  guinea. 

Poultry  product.  Any  raady-to-cook 
poultry  cturcass  or  part  therefrom  or  any 
specified  poultry  food  product. 

§  94.302  Analyaes  available  and  locatlona 
of  (aboratoilea. 

(a)  The  Science  Division  laboratories 
will  analyze  processed  poultry  products 
for  moisture,  fat,  salt,  protein,  nitrites, 
and  added  citric  acid. 

(b)  Deboned  poultiy  for  roasting  will 
have  the  individual  daric  meat,  light 
meat,  and  skin  portions  tumbled 
separately  in  the  natural  juices  prior  to 
grinding.  The  skin,  light  meat,  and  dark 
meat  portion  weight  percentages  of  the 
total  product  are  determined.  The 
ground  sldn,  ground  dark  meat,  and 
ground  light  meat  portions  will  be 
analyzed  separately  for  moisture, 
protein,  salt,  and  fat.  Moisture  to  protein 
ratios  will  be  reported  also  fen*  the 
individual  portions  of  pouhiy. 

(c)  Canned  boned  poultry  for  a  variety 
of  USDA  programs  \^1  be  tested  as  a 
total  can  composite  of  the  canned 
product  for  moisture,  fat,  salt,  and 
protein  analyses.  Additional  poultry 
commodities  and  related  products  for 
specific  USDA  sponsored  programs  will 
be  tested  for  different  chemical  and 
physical  attributes. 

(d)  Microbiological  analyses,  as  the 
Salmonella  determination.  6ue  available 
for  poultry  products. 

The  majority  of  analyses  for 
processed  poultry  products  shall  be 
performed  at  the  Science  Division 
Eastern  Laboratory,  as  indicated  in 
paragraph  (e)  of  §  94.3. 

§94.303  Analytical  methoda. 

The  analytical  methods  used  by  the 
USDA  laboratories  to  perform  analyses 
for  processed  poultry  products  are 
found  in  the  latest  edition  of  the  Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists  (AOAC), 
Association  of  Official  Analytical 
Chemists,  suite  400,  2200  Wilson 
Boulevard,  Arlington,  VA  22201-3301. 

§  94.304  Faaa  and  chargaa. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  processed  poultry 
products  shall  be  obtained  from  the 
schedules  of  charges  in  paragraph  (a)  of 
§91.37. 

(b)  The  laboratory  analyses  for 
processed  poultry  products  shall  result 
in  an  additional  fee,  found  in  table  7  of 
section  91.37.  for  sample  preparation  or 
grinding 


(c)  The  charge  for  any  requested 
laboratory  analysts  of  processed  poultry 
products  itot  li^ed  sh^l  be  based  on  the 
standard  hourly  rate  ^tecified  in 
§  91.37,  paragraph  (b). 

PART  95— PROCESSED  DAIRY 
PRODUCTS 

Sec. 

95.1  General 

95.2  Definitions 

95.3  Analyses  available  and  location  of 
laboratory 

95.4  Analytical  mediods 

95.5  Quality  assurance  programs 

95.6  Fees  and  charges 

Authority: -Agricultuial  Marketing  Act  of 
1948,  Secs.  202-208, 60  StaL  1087,  as 
amended;  7  U.S.C.  1621-1627. 

§95.1  General. 

Analytical  services  of  processed  dairy 
products  are  conducted  to  derive  their 
grade  and  quality,  and  to  determine  the 
compliance  of  the  product  with 
applicable  specifications. 

§95.2  Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  be  deemed 
to  impoart  the  plural,  and  vice  versa,  as 
the  case  may  demand.  As  used 
throughout  the  regulations  in  this  part, 
unless  the  context  requires  otherwise, 
the  following  terms  will  be  cemstrued, 
respectively  to  mean: 

Approved  laboratcay.  A  laboratory  in 
which  the  facilities  and  equipment  used 
for  official  testing  have  be^  approved 
by  the  Science  Division  Director  as 
being  adequate  to  pwform  the  necessary 
official  tests  in  accordance  with  this 
part,  or  the  Milk  Marketing 
Administrator  laboratories  and  Resident 
Grader  Dairy  laboratories  granted 
approval  by  the  Dairy  Division  Director. 

Butter.  1116  food  product  usually 
known  as  butter,  as  defined  in  the 
Butter  Act  of  1923  (Pub.  L.  519  of  the 
67th  Congress). 

Cheese.  The  fresh  or  matured  product 
obtained  by  draining  after  coagulation  of 
milk,  cream,  skimmed  or  partly 
skimmed  milk,  or  a  combination  of 
some  or  all  these  products. 

Complete  Kohman  analysis.  Analysis 
used  for  moisture,  fat,  and  salt 
determinations  in  butter  and  margarine. 
A  weighed  portion  is  heated  to  drive  off 
the  moisture  and  then  reweighed  to 
determine  the  moisture  content.  The  fat 
is  extracted  using  ether,  and  the 
remaining  solids  are  weighed  to 
determine  fat  content.  The  solids  are 
then  dissolved,  and  the  salt  content  is 
determined  by  titration  with  standard 
silver  nitrate  solution. 

Concentrated  milk,  plain  condensed 
milk  or  evaporated  milk.  The  liquid 


food  obtained  by  removing  water 
partially  from  milk. 

Com-soya-milk.  A  blended  and 
formulated  food  consisting  of  com  meal, 
soybean  flour,  and  nonfat  dry  milk  that 
is  enriched  with  vitamins  and  minerals. 

Curd.  The  coagulated  portiem  of  milk, 
used  in  making  cheese,  or  one  of  the 
components  of  Initter. 

Cusum  control  chart.  The  cusum 
chart  is  a  graphical  presentation  of  a 
cusum  value  representing  variability  (x 
cumulative  deviation,  of  individual  test 
results  with  the  means  of  the  analytical 
data,  from  all  participating  and 
approved  laborattmes  in  the  quality 
control  study.  It  can  detect  a  subtle 
trend  and  bias  with  a  reported  result  as 
it  is  occurring  for  a  particular  analysis 
of  an  individual  laboratory. 

Dairy  products.  Britter,  cheese 
(whether  natural  or  processed),  skim 
milk,  cream,  whey  or  buttermilk 
(whether  dry.  evaporated,  stabilized  or 
condensed),  frozen  desserts  and  any 
other  food  product  which  is  prepared  or 
manufactured  in  whole  or  in  part  or 
fractions  from  any  of  the  aforesaid 
products,  as  the  Administrator  may 
hereafter  designate. 

Dry  milk.  The  pasteurized  product 
resulting  from  the  removal  of  water  from 
milk  which  contains  lactose,  milk 
proteins,  milk  fat,  and  milk  minerals  in 
the  same  relative  proportions  as  in  the 
fresh  milk  from  which  it  is  made. 

Percent  curd.  The  percentage  for  the 
proteinaceous  substance,  referred  to  as 
curd,  is  obtained  in  butter  by  difference. 
The  sum  of  the  percentages  for 
moisture,  fat,  and  salt  is  subtracted  from 
100,  giving  the  percent  of  curd. 

Process  cheese.  The  cheese  made  Iqr 
comminuting  and  mixing,  with  the  aid 
of  heat,  one  or  more  cheeses  of  the  same 
or  two  (H-  more  varieties,  with  the 
addition  of  an  emulsifying  agent. 

Salt.  Refined  sodium  cUoride 
meeting  the  requirements  of  the  Food 
Chemical  Codex. 

Sweetened  condensed  milk.  The 
liquid  or  semi-liquid  food  made  by 
evaporating  a  mixture  of  milk  and 
refined  sugar  (sxurrose)  or  any 
combination  of  refined  sugar  (sucrose) 
and  refined  corn  sugar  (dextrose). 

§  95.3  Analysea  avaitabie  and  location  of 
laboratory. 

(a)  Some  of  the  wide  array  of  analyses 
for  each  product  available  are  Usted  by 
the  category  of  processed  dairy  product 
as  follows: 

(1)  Dry  Milk  and  Related  Products: 
Aflatoxin  Mi.  alkalinity  of  ash. 
antibiotic,  ash,  bacterial  direct 
microscopic  count,  coliform  count, 
density,  dispersibiUty,  fat.  flavor, 
fortifi^  Vitamin  A,  Listeria 
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monocytogenes,  moisture,  oxygen, 
phosphatase,  protein.  Salmonella, 
scorcmed  particles,  solubility  index. 
Staphylococcus,  titratable  acidity,  and 
whey  protein  nitrogen. 

(2)  Condensed  ilwlc  and  Related 
Products:  Aflatoxins  M|  and  M2, 
chlordane  residue,  extraneous  material, 
fat.  Listeria  monocytogenes,  sugar 
(sucrose),  and  total  solids. 

(3)  Cheese  and  Related  Products: 
Aflatoxin  M|,  ash,  calcium,  extraneous 
material,  fat,  meltability  (process 
cheese),  moistiue,  nitrite,  pH, 
phosphatase,  pyrethrin  residue. 
Salmonella,  salt,  and  Staphylococcus 
aureus. 

(4)  Butter  and  Related  Products:  Add 
degree  value,  coliform  count,  complete 
Kohman  analysis,  copper  content,  curd, 
enterococci  count,  fat.  free  fatty  add, 
iron  content,  moisture,  peroxide  value, 
pH,  phosphatase,  presumptive 
Escherichia  coli,  proteolytic  count,  salt, 
and  yeast  and  mold. 

(5)  Com-Soya-Milk:  Bostwick 
(cooked),  Bostwick  (uncooked),  crude 
fiber,  density,  fat,  flavor,  moisture, 
protein,  and  sieve  test. 

(b)  The  Sdence  Division  Midwestern 
Laboratory  conducts  the  majority  of 
laboratory  analyses  for  processed  dairy 
products  to  derive  their  analytical 
requirements  used  to  determine  the 
compliance  of  the  produd  with 
applicable  Federal  or  State  government 
spedfications.  The  location  of  this  _ 
laboratory  is  as  follows:  USDA,  AMS, 
Sdence  Division,  Midwestern 
Laboratory,  3570  North  Avondale 
Avenue.  Chicago,  IL  60618. 

f95.4  Analytical  methods. 

The  three  analytical  manuals  used  by 
the  USDA  laboratory  to  perform  the 
majority  of  analyses  for  processed  dairy 
pix^uds  are  listed  as  follows: 

(a)  Offidal  Methods  of  Analysis  of  the 
Assodation  of  Official  Analytical 
Chemists  (AOAC),  Association  of 
Offidal  Analytical  Chemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(b)  Standard  Methods  for  the 
Examination  of  Dairy  Products, 
American  Public  Health  Assodation. 
1015  Eighteenth  Street,  NW., 
Washington,  DC  20036. 

(c)  U.S.  Department  of  Agriculture’s 
Instructions  for  Resident  Grading 
Quality  Control  Service  Programs  and 
Laboratory  Analysis,  DA  Instruction 
918-RL.  AMS,  Dairy  Division.  Dairy 
Grading  Section.  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

f95A  Quality  assurance  programs. 

(a)  Each  month  two  difierent  quality 
assurance  (QA)  check  samples  of  nonfat 


dry  milk  will  be  sent  by  the  Sdence 
Division  (SD)  to  each  applicable  Dairy 
Division  resident  grader  laboratory,  as 
listed  in  the  ciurrent  edition  of  “Ddry 
Plants  Surveyed  and  Approved  for 
USDA  Grading  Service’’,  USDA,  AMS. 
Dairy  Division,  Washington,  DC.  Each 
month  these  approved  resident  grader 
laboratories  will  also  receive  a  QA 
sample  of  butter  from  the  SD 
Midwestern  Laboratory.  ’These  QA  dairy 
produd  samples  shall  be  identified  as 
profidency  ^eck  samples  to  the 
partidpants. 

(b)  The  butter  QA  profidency  sample 
will  be  analyzed  for  fat,  pH.  salt,  curd, 
and  moisture.  Both  nonfet  dry  milk  QA 
profidency  samples  will  be  analyzed 
and  evaluated  for  fat,  moisture, 
titratable  acidity,  solubility  index, 
scorched  particles.  Vitamin  A,  coliform. 
Standard  Plate  Count  (SPC).  Dired 
Microscopic  Clump  Count  (DMCC), 
penicillin,  whey  protein  nitrogen,  flavor 
and  grade. 

(c)  Each  participating  analyst  will 
receive  a  monthly  comparison  of 
laboratory  results  in  a  report  prepared 
by  the  diredor  of  the  SD  Midwestern 
Laboratory.  All  reported  data  will  be 
statistically  analyzed  and  individual 
laboratory  outlier  data  will  be 
highlighted  in  the  report.  The  standard 
deviation  and  mean  value  of  each 
statistically  analyzed  test  result  shall  be 
included  in  the  report.  Copies  of  the 
report  will  he  sent  to  the  Dairy  Division 
National  Field  Office  and  the  Dairy 
Division  in  Washington,  DC. 

(d)  On-site  laboratory  reviews  of  the 
Dairy  Division’s  resident  grader 
laboratories  shall  be  conduded.  The 
purpose  of  the  reviews  by  the  Science 
Division  is  to  assess  continued 
conformance  of  each  laboratory  with 
method  and  equipment  requirements  of 
the  USDA-approved  procedures  for 
testing  of  processed  dairy  produds. 
During  the  visit,  the  reviewer  completes 
a  chei^list  on  the  procedures  used, 
physical  fadlities,  equipment,  materials 
used,  records  kept,  and  quality 
assurance,  as  well  as  other  areas  of  a 
laboratory’s  operation. 

f95.6  Fees  and  charges. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  processed  dairy 
produds  shall  be  obtained  from  the 
schedules  of  charges  in  paragraph  (a)  of 
§91.37. 

(b)  The  charge  for  any  requested 
laboratory  analysis  of  processed  dairy 
products  not  listed  shall  be  based  on  the 
standard  hourly  rate  specified  in 
§91.37,  paragraph  (b). 


PART  96— COTTONSEED  SOLO  OR 
OFFERED  FOR  SALE  FOR  CRUSHING 
PURPOSES  (CHEMICAL  ANALYSIS 
AND  UNITED  STATES  OFFICIAL 
GRADE  CERTIRCATION) 

Subpart  A— Cottonseed  Chemiste— 
Licenelng  Regulations 

Scope 

S«c. 

96.1  General 
Deflnitiona 

96.2  Terms  defined 
Licensed  Cottonseed  Chemists 

96.3  Application  for  license  as  cottonseed 
chemist;  form 

96.4  Examination  of  applicant 

96.5  Period  of  license;  renewals 

96.6  Conditions  in  licensing 

96.7  Sustained  proficiency;  suspension  of 
license  of  cottonseed  chemist 

96.8  Annual  review  of  licensed  chemist 

96.9  Fees  for  grading  and  certification 

96.10  Records  of  analyses;  inspection  of 
certificate  recordkeeping 

96.11  Official  and  unofficial  samples; 
analyses;  certificate 

96.12  Unlicensed  persons  shall  not  analyze 
and  certify  the  grade  of  official  samples. 

96.13  Grade  certificate;  form 

96.14  Reports  of  licensed  chemists 

96.15  Information  of  violations 

96.16  Licensed  chemists;  suspension  or 
revocation  of  license 

96.17  Revoked  license  to  be  returned  to 
Division 

96.18  Duplicate  license 

96.19  Information  on  grading  to  be  kept 
confidential 

Fees  and  Chargaa 

96.20  Fee  for  chemist's  license 

96.21  Fee  for  certificates  to  be  paid  by 
licensee  to  Service 

96.22  Fees  for  the  review  of  grading  of 
cottonseed 

Subpart  B — Official  Cottonaaed  Grade 
Calculationa 

96.23  General 

96.24  Definitions,  cottonseed  quality 
analysis  terms 

96.25  Determination  of  grade 

96.26  Determination  of  quantity  index 

96.27  Determination  of  quality  index 

96.28  Calculation  of  grades  of  official 
samples 

96.29  Analysis  and  certification  of  samples 
and  grades 

Authority:  Agricultural  Marketing  Act  of 
1946,  Secs.  203,  205, 60  Stat.  1087, 1090,  as 
amended.  (7  U.S.C  1622, 1624). 

Subpart  A — Cottonseed  Chemists — 
Licensing  Regulations 

Scope 

§96.1  General 

Licenses  are  issued  to  chemists  of 
laboratories  involved  in  the  grading  of 
cottonseed.  A  chemist  that  has  passed 
examinations  for  analyst  proficiency 


Federal  Register  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Proposed  Rules 


13155 


and  for  official  standards  used  for 
grading  shall  be  issued  a  license  to 
perform  quality  analyses  for  grade 
determinations  of  cottonseed. 

Definitions 

S96.2  Terms  defined. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  imless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Blind  check  sample.  A  sample 
designated  to  check  the  routine 
analytical  testing  performance  of  the 
licensed  USDA  cottonseed  chemist.  The 
cottonseed  is  originally  mixed  in  bulk 
quantities  at  a  Division  laboratory  and 
packaged  so  that  it  is  a  representative 
portion  for  the  samples  forwarded  to  all 
chemists  in  a  region  under  a  certain 
number  code.  An  oil  mill  representative  . 
and  official  cottonseed  sampler 
repackage  and  identify  the  cottonseed  as 
an  official  sample  so  that  it  would  be 
blind  or  unknown  as  a  check  sample  to 
the  analyst. 

Commercial  laboratory.  A  chemical 
laboratory  operated  by  an  individual, 
firm,  or  corporation  in  which  one  or 
more  i}ersons  ere  engaged  in  the 
chemical  analysis  of  materials  for  the 
public. 

Cotton  gin.  The  machine  or  device 
used  to  separate  the  cotton  fiber  from 
the  cottonseed. 

Cottonseed.  The  word  “cottonseed"  as 
used  in  this  part  means  the  seed,  after 
having  been  put  through  the  usual  and 
customary  process  known  as  cotton 
ginning,  of  any  cotton  produced  within 
the  continental  United  States. 

Dispute.  A  disagreement  between 
parties  as  to  the  true  grade  of  a  sample 
of  cottonseed  analyzed  and  graded  by  a 
licensed  chemist. 

License.  A  license  issued  under  the 
Act  by  the  Secretary. 

Licensed  cottonseed  chemist.  A 
person  licensed  under  the  Act  by  the 
Secretary  to  make  quantitative  and 
qualitative  chemical  analyses  of  official 
samples  of  cottonseed,  according  to  the 
methods  prescribed  by  the  Director  of 
the  Division,  and  to  certify  the  grade 
according  to  the  official  cottonseed 
standards  of  the  United  States. 

Licensed  cottonseed  sampler.  A 
person  licensed  by  the  Secretary  to  draw 
and  to  certify  the  authenticity  of 
samples  of  cottonseed  in  accordance 
with  the  regulations  in  this  subpart. 

Lot.  That  parcel  or  quantity  of 
cottonseed,  offered  for  sale  or  tendered 
for  delivery,  or  delivered  on  a  sale  or 


contract  of  sale,  in  freight  cars,  trucks, 
wagons,  or  otherwise  in  the  quantities 
and  within  the  time  limits,  prescribed 
from  time  to  time  by  the  Director  of  the 
AMS  Cotton  Division,  for  the  drawing 
and  preparation  of  official  samples  by 
licensed  cottonseed  samplers. 

Official  cottonseed  standards.  The 
official  standards  of  the  United  States 
for  the  grading,  sampling,  and  analyzing 
of  cottonseed  sold  or  offered  for  sale  for 
crushing  purposes,  established  May  23, 
1932,  and  amendments  thereto. 

Official  sample.  A  specimen  of  not 
less  than  2  pounds  of  cottonseed,  drawn 
and  prepared  by  a  licensed  cottonseed 
sampler  and  certified  as  representative 
of  a  certain  identified  lot,  in  accordance 
with  the  regulations  in  this  subpart. 

Owner.  A  person  who  througn 
financial  interest  owns  or  controls,  or 
has  the  disposition  of  either  cottonseed 
or  of  samples  of  cottonseed. 

Society.  The  American  Oil  Chemists’ 
Society  (AOCS),  P.O.  Box  3489, 1608 
Broadmoor  Drive,  Champaign,  IL 
61826-3489. 

Supervisor  of  cottonseed  chemists.  An 
officer  of  the  Science  Division 
designated  as  such  by  the  Director. 

Licensed  Cottonseed  Chemists 

i  96.3  Application  for  licanaa  as 
cottonsa^  chemist;  form. 

(a)  Application  for  a  license  to 
analyze  and  grade  cottonseed  shall  be 
made  to  the  Director  on  a  form 
furnished  for  the  purpose  by  the  Science 
Division. 

(b)  Each  application  shall  be  in 
English,  shall  be  signed  by  the 
applicant,  and  shall  contain  or  be 
accon^anied  by  satisfactory  evidence: 

(1)  'That  the  applicant  is  at  least  25 
years  of  age  and  that  the  applicant  is  an 
actual  resident  of  the  continental  United 
States; 

(2)  'That  the  applicant  holds  a  degree 
in  chemistry  or  chemical  engineering 
from  a  recognized  college  or  university, 
and  has  had  not  less  than  3  years 
practical  experience  in  laboratory  work, 
in  which  the  applicant  shall  have 
analyzed  quantitatively  and 
qualitatively  samples  of  cottonseed;  or 
in  the  absence  of  a  degree  from  a 
recognized  college  or  university,  that 
the  applicant  has  had  at  least  5  years 
practical  laboratory  experience,  3  years 
of  which  shall  have  been  devoted 
chiefly  to  the  analysis  of  samples  of 
cottonseed; 

(3)  That  the  applicant  has  no  financial 
interest,  or  is  in  the  employ  of  anyone 
having  a  financial  interest  in  any 
cottonseed  oil  mill  or  cotton  ginning 
establishment; 

(4)  That  the  applicant  agrees  to 
comply  with  and  abide  by  the  terms  of 


the  Act  and  these  regulations  so  far  as 
they  may  relate  to  him  or  her, 

(5)  'That  the  applicant  is  an 
independent  analytical  chemist  or  an 
employee  of  a  commercial  analytical 
laboratory;  and 

(6)  'That  the  applicant  owns  or  will 
have  the  use  of  all  of  the  apparatus 
specified  in  the  regulations,  established 
hereunder  for  the  analysis  and  grading 
of  cottonseed. 

(c)  Every  chemist  licensed  hereunder 
to  analyze  cottonseed  and  to  certify  the 
grade  thereof  shall  comply  with  the 
Society’s  official  analytical  test  methods 
and  other  methods  of  analysis  approved 
by  the  Director. 

(d)  The  applicant  shall  furnish  such 
additional  information,  as  the  Director 
shall  at  any  time  find  to  be  necessary, 
to  the  consideration  of  the  submitted 
application. 

(e)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
applicant  will  be  notified  of  the 
deficiency  in  the  application.  If  the 
application  is  not  corrected  and 
returned  within  30  days  following  the 
date  of  notification,  the  application  will 
be  considered  as  having  b^n 
abandoned. 

§  96.4  Examination  of  applicant 

Each  applicant  for  a  license  as  a 
chemist  and  each  licensed  chemist 
shall,  when  requested,  submit  to  a 
practical  examination  and  written  test, 
to  show  an  ability  to  analyze  and  grade 
cottonseed.  ’These  examinations  can 
only  be  administered  by  the  supervisor 
of  cottonseed  chemists.  The  chemist’s 
failure  to  pass  such  tests  may  he 
considered  sufficient  ground  for 
withholding  the  issuance  of  a  license  or 
of  a  renewal  of  a  license. 

S  96.5  Period  of  license;  renewals. 

The  period  for  which  a  license  may  be 
issued  shall  be  from  the  first  day  of 
August,  until,  and  including  the  31st 
day  of  July,  following.  Renewals  shall  be 
for  not  more  than  1  year  beginning  with 
the  first  day  of  August  of  each  year, 
provided  that  licenses  issued  on  and 
after  June  1  of  any  year  shall  be  for  the 
period  ending  on  July  31  of  the 
following  year. 

§96.6  Conditione  in  Uceitsing. 

(a)  It  shall  be  a  condition  of  the 
licensing  of  any  person  and  of  the 
retention  by  him  or  her  of  a  license,  that 
during  the  active  cotton  season  each 
year,  die  licensee  shall  be  engaged  in  or 
in  connection  with  the  grading  of 
cottonseed;  that  each  cottonsei^  sample 
offered  for  grading  shall  be  analyzed 
and  grade  certified  by  the  licensee,  in 
accordance  with  the  official  cottonseed 
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standards  of  the  United  States;  and  that 
the  USDA  license  of  the  cottonseed 
chemist  shall  not  be  used  or  be  allowed 
to  be  used  for  any  improper  purpose. 

(b)  A  USDA  lioensM  cottonsera 
chemist  shall  be  required  to  participate 
in  each  quality  assurance  program  and 
each  collaborative  study  for  the 
analytical  testing  of  cottonseed  as 
follows; 

(1)  The  licensed  chemist  must 
participate  in  the  American  Oil 
Chemists’  Society  (AOCS)  cottonseed 
series  which  requires  the  testing  of  10 
known  cottonse^  samples  per  year  for 
foreign  matter,  moisture,  bee  fatty  acids, 
oil,  and  ammonia. 

(2)  The  licensed  chemist  must  analyze 
and  issue  a  grade  for  10  blind 
cottonseed  dieck  samples  per  year  from 
the  Science  Divisicm.  These  blind  check 
.samples  will  be  submitted  as  ’’ofRcial” 
samples. 

(3)  The  chemist  shall  participate  in  all 
collaborative  cottcmseed  anal)rtical 
method  validation  studies,  initiated  by 
the  Division  Director. 

(c)  Each  licensed  chemist  shall  keep 
his  or  her  license  conspicuously  posted 
at  the  place  where  he  or  she  functions 
as  a  chemist,  or  in  such  other  place  as 
may  be  approved  by  the  Division 
Director. 

(d)  Each  licensed  chemist  must  pay  in 
a  timely  manner  an  annual  licensing 
renewal  fee  and  other  charges  and  fees 
assessed  by  the  Division,  as  listed  in 
sections  96.20  and  96.21.  In  the  event 
the  chemist  foils  to  pey  the  annual 
license  renewal  fee  by  the  31st  day  of 
August,  the  chemist  will  be  sent  a 
written  notice  of  a  7-day  review  by  the 
Director  for  the  suspension  of  his  or  her 
license. 

S  96.7  Sustained  proficiency;  suspension 
of  licsnse  of  coMonssed  chemist. 

(a)  Sustained  proficiency  in  the 
analysis  of  the  two  check  sample  series 
is  required  to  maintain  a  license.  If  a 
licensed  chemist  foils  to  perform 
satisfactorily  during  a  1  year  period  on 
either  the  ACX3S  or  the  USDA  check 
cottonseed  series,  the  chemist  shall  be 
placed  on  probation  for  1  year, 
providing  that  the  person  achieves  a 
passing  score  (90  or  higher)  on  a  retake 
of  the  proficiency  examination.  In  the 
event  that  the  chemist  foils  the 
examination,  he  or  she  may  be  subject 
to  an  immediate  suspension  of  the 
license. 

(b)  Failure  to  perform  satisfactorily 
with  either  quality  assurance  program 
during  a  1  year  probationary  period  may 
also  result  in  suspension  of  the  license. 

(c)  Pending  final  action  by  the 
Director  to  suspend  a  license  of  a 
cottonseed  chemist,  a  written  notice  of 


such  suspension  ^all  be  given  to  the 
respective  licmsee,  accompanied  by  a 
statement  of  the  reasons  tlmrefore. 

Within  7  days  after  receipt  of  notice  and 
statement  of  reasons  by  a  licensee,  an 
appteal  may  be  filed  in  writing  with  the 
Director  supported  by  any  argument  or 
evidence  as  to  why  the  license  should 
not  be  suspended.  After  expiration  of 
the  7-day  period  and  consideration  of 
such  argument  and  evidence,  the 
Director  shall  take  such  action,  as 
deemed  appropriate,  with  resp)ect  to  a 
suspension. 

(d)  Upon  termination  of  service  as  a 
cottonseed  chemist  or  suspension  of 
such  license,  such  licensee  shall 
surrender  the  license  immediately  to  the 
supervisor  of  the  cottonseed  chemists. 

(e)  The  minimum  period  of  license 
suspension  for  a  cottonseed  chemist 
shall  be  1  year,  after  which  the  chemist 
may  reapply  and  be  reexamined  for  a 
USDA  license. 

(f)  At  the  expiration  of  any  period  of 
suspension  of  such  license,  unless  in 
the  meantime  it  be  revoked,  the  dates  of 
the  suspension  period  shall  be  endorsed 
thereon  and  returned  to  the  licensed 
chemist  to  whom  it  was  originally 
issued. 

§  96.8  Annual  review  of  Hceneed  ehemiet 

Each  licensed  chemist  shall  be  subject 
to  an  annual  on-site  review,  by  the 
supervisor  of  the  cottonseed  chemists, 
to  assess  the  chemist's  continued 
conformance  with  procedure  and 
equipment  requirements  of  official 
analytical  test  methods. 

§  96.9  Feat  for  grading  and  certification. 

Whenever  any  licensed  chemist  shall 
grade  and/or  certify  any  cottonseed  or 
samples  for  a  fee,  the  fee  charged  shall 
be  reasonable,  unconditional, 
nondiscriminatory,  and  shall  be  in 
accordance  with  a  schedule  previously 
submitted  to  and  approved  by  the 
Division.  The  schedule  shall  include  the 
certificate  fee  provided  for  in  section 
96.21. 

§96.10  Racorda  of  artalyaas;  inapaction  of 
cartificata  racordkaaping. 

(a)  Certificate  recordkeeping 
responsibilities.  The  laboratory  shall 
have  an  adequate  system  for  the 
numbering  and  accounting  of  issued 
official  cottonseed  certificates. 
Provisions  shall  be  made  for 
consecutively  numbering  all  cottonseed 
grade  certificates  issued  and  listing  in  a 
separate  journal  certificate  numbers 
with  the  sample  identification  for 
accurate  billing. 

(b)  Retention  of  records  for 
inspection.  Each  licensed  chemist  shall 
keep,  or  shall  cause  to  be  kept  for  him 


or  her,  for  a  period  of  at  least  3  years 
after  date  of  analysis,  a  record  of  the 
analysis  of  each  individual  sample  of 
cottonseed  graded  by  the  licensee. 

(c)  Each  licensed  chemist  shall  permit 
any  authorized  officer  or  agent  of  the 
Department  to  inspect  or  examine,  on 
any  business  day  during  normal 
business  hours,  books  and  records 
relating  to  analyses  of  cottonseed 
samples  and  issuance  of  cottonseed 
grade  certificates  under  the  Act  and  the 
regulations  in  this  subpart. 

1 96.1 1  Offtciai  and  unofficial  samples; 
analyses;  certificate. 

(a)  Each  licensed  cottonseed  chemist 
shall  designate  a  certificate  number 
from  a  series  of  assigned  numbers  to 
each  official  sample  of  cottonseed  as 
received  and  shall  analyze  and  certify 
over  his  or  her  signature  the  grade  of 
each  sample  or  lot  of  cottonseed  in  the 
order  of  its  receipt. 

(b)  Each  such  sample  which  is  in 
'proper  condition  for  analysis  under 
these  regulations  and  which  is 
accompanied  by  the  certificate  or  a 
licensed  cottonseed  sampler  certifying  it 
to  be  an  official  ^mmle  that  represents 
an  identified  lot^mattonseed  shall  be 
considered  an  official  sample.  In  any 
case  where  the  original  sample  is  lost  or 
destroyed  before  analysis,  the  duplicate 
thereof,  retained  by  the  licensed 
cottonseed  sampler,  as  provided  in 

§  61.34,  shall  become  the  official 
sample.  Each  licensed  chemist  shall 
retain  for  at  least  2  weeks  a  portion  of 
each  official  sample  first  analyzed;  and 
in  any  case  where  a  review  is  requested 
under  §  61.8,  such  retained  portion  shall 
be  considered  an  official  sample  for 
purposes  of  review  analysis. 

(c)  Each  such  sample  which  is: 

(1)  Not  sufficient  for  proper  analysis 
as  an  official  sample  under  these 
regulations,  or 

(2)  Not  accompanied  by  a  certificate 
of  a  licensed  cottonseed  sampler,  or 

(3J  Not  believed  to  be  samples  of  the 
same  seed  represented  by  an  official 
sample  (except  duplicates  or  lost  or 
destroyed  official  samples)  shall  be 
considered  an  unofficial  sample  and  the 
licensed  cottonseed  chemist’s  certificate 
of  the  grade  thereof  shall  be  plainly 
marked:  "Sample  not  official;  grade 
applies  to  sample  only."  This  paragraph 
shall  not  apply  to  mill  control  or  crush 
samples. 

§96.12  UnNcenaad  persona  ahaH  not 
analyze  artd  certify  the  grade  of  official 
sampiee. 

(a)  No  person  shall  in  any  way 
represent  that  he  or  she  is  a  chemist 
licensed  under  the  Act,  unless  that 
person  holds  a  license  issued  under  the 
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Act.  Title  18  U.S.C.  1001,  Crimes  and 
Criminal  Procedures,  makes  it  a 
criminal  offense  to  knowingly  and 
willfully  make  such  false 
representations. 

(b)  Only  licensed  chemists  shall 
analyze  and  certify  the  grade  of  official 
cottonseed  samples. 

S96.13  Grade  certificate;  form. 

Each  ^de  certificate  issued  under 
the  Act  by  a  licensed  chemist  shall  be 
in  a  form,  approved  for  the  purpose  by 
the  Director  and  shall  embody  within  its 
written  or  printed  terms: 

(a)  The  caption  “Cottonseed  Grade 
Certificate.” 

(b)  The  serial  number  assigned  to  it. 

(c)  The  date  and  place  of  issuance. 

(d)  A  statement  certifying  that  the 
analysis  of  the  cottonseed  sample  was 
made  according  to  the  methods 
approved  by  the  Director  of  the  Division 
and  that  the  grade  given  is  according  to 
the  official  standards  of  the  United 
States. 

(e)  A  statement  of  the  condition  of  the 
lot  of  cottonseed  as  reported  by  the 
sampler,  and  in  cases  where  the  sample 
was  submitted  by  a  licensed  sampler, 
the  name  and  license  number  of  the 
sampler. 

(f)  The  identification  of  each  lot  of 
cottonseed  by  the  marks  and  notations 
by  which  the  seed  was  identified  at  the 
time  the  sample  was  taken,  and  the 
origin  of  the  cottonseed  by  county  and 
State. 

(g)  All  analytical  data  required  by  the 
Director. 

(h)  The  signature  and  license  number 
of  the  chemist.  In  addition,  the  grade 
certificate  may  include  any  other  matter 
consistent  with  the  Act  or  the 
regulations  in  this  part.  Two  copies  of 
the  grade  certificate  form  shall  be 
submitted  to  and  approved  by  the 
Division,  before  use  by  a  licensed 
chemist.  A  copy  of  each  certificate  shall 
be  mailed  to  a  designated  office  of  the 
Division  within  36  hours  after  its 
issuance. 

§  96.14  Reports  of  licensed  chemists. 

Each  licensed  chemist  shall 
periodically,  when  requested  by  the 
Director,  make  reports  on  forms 
furnished  for  the  purpose  by  the 
Division,  concerning  the  activities  as 
such  licensed  chemist. 

§  96.1  S  Informstion  of  violations. 

Whenever  any  person  licensed  under 
this  Part  becomes  aware  of  information 
relating  to  the  violation  of  the  Act  or 
these  regulations,  such  person  shall 
inform  the  Director  of  the  Division  of 
the  alleged  violations. 


196.16  Ucsnssd  chsmlste;  suspension  or 
revocation  of  licanas. 

The  Director  may,  without  a  hearing, 
suspend  or  revoke  the  license  issued  to 
a  licensed  chemist  upon  %vritten  request 
and  a  satisfactory  statement  of  reasons 
submitted  by  such  licensed  chemist. 
Pending  final  action  by  the  Secretary, 
the  Director  may,  whenever  such  action 
is  deemed  necessary,  suspend  or  revoke 
the  license  of  any  licensed  chemist 
when  such  licensed  chemist: 

(a)  Has  ceased  to  perform  services  as 
such  chemist: 

(b)  Has  knowingly  or  carelessly 
analjrzed  cottonseed  improperly; 

(c)  Has  violated  or  evaded  any 
provision  of  the  Act  or  the  regulations 
so  far  as  they  relate  to  the  licensee: 

(d)  Has  used  the  license  or  allowed  it 
to  be  used  for  any  finudulent  or 
improper  purposes;  or 

(e)  Has  in  any  manner  become 
incompetent  or  incapacitated  to  perform 
the  duties  of  a  licensed  chemist. 

In  such  cases  the  Director  shall  give 
written  notice  of  the  suspension  or 
revocation  to  the  licensed  chemist, 
accompanied  by  a  statement  of  the 
reasons  therefor.  Within  10  days  after 
the  receipt  of  the  aforesaid  notice  and 
statement  of  reasons  by  such  licensee, 
the  individual  may  file  an  appeal,  in 
writing,  with  the  Secretary,  supported 
by  any  argument  or  evidence  that  the 
licensee  may  wish  to  offer,  as  to  why  the 
license  should  not  be  suspended  or 
revoked.  After  the  expiration  of  the 
aforesaid  10-day  period  and 
consideration  of  such  argument  and 
evidence,  the  Secretary  will  take  such 
action  as  is  deemed  appropriate  with 
respect  to  such  suspension  or 
revocation.  When  no  appeal  is  filed 
within  the  prescribed  10  days,  the 
license  shall  be  automatically 
suspended  or  revoked. 

§  96.17  Revoked  license  to  be  returned  to 
Division. 

If  the  license  issued  to  a  licensed 
chemist  is  revoked,  such  license  shall  be 
returned  to  the  Division. 

§96.18  Duplicate  license. 

Upon  satisfactory  proof  of  the  loss  or 
destruction  of  a  license  issued  to  a 
licensed  chemist,  a  duplicate  thereof 
may  be  issued  under  the  same  or  a  new 
number. 

§96.19  Information  on  grading  to  be  kept 
confidential. 

Every  person  licensed  under  the  Act 
as  a  licensed  chemist  shall  keep 
confidential  all  information  secured  by 
the  licensee,  relative  to  cottonseed 
analyzed  and  graded  by  the  licensee. 
The  licensee  shall  not  disclose  such 


information  to  any  person,  except  to  the 
owner  or  custodian  of  the  seed  in 
question,  or  to  an  authorized  agent  of 
the  Department. 

Fees  and  Charges 

§96.20  Fas  for  chamist’a  Hcanaa. 

(a)  The  fee  for  the  examination  of  an 
applicant  for  a  license  as  a  chemist  to 
analyze  and  certify  the  grade  of 
cottonseed  shall  be  $1100.00. 

(b)  The  examination  fee  shall  be  paid 
at  the  time  the  application  is  filed  or  at 
a  time  prior  to  the  administration  of  the 
examinations.  This  fee  shall  be  paid 
regardless  of  the  outcome  of  the 
licensing  examinations.  The 
examination  fee  shall  be  nonrefundable 
to  the  applicant:  however,  in  the  evident 
of  death  of  the  applicant  prior  to  the 
examination,  full  payment  of  the  fee 
may  be  returned  to  the  applicant’s 
beneficiary.  If  an  application  is  filed 
with  an  insufficient  fee,  the  application 
and  fee  submitted  will  be  returned  to 
the  applicant. 

(c)  For  each  renewal  of  a  chemist’s 
license,  the  fee  shall  be  $275.00. 

§96.21  Fes  for  certificates  to  be  paid  by 
licensee  to  Service. 

(a)  To  cover  the  cost  of  administering 
the  regulations  in  this  part,  each 
licensed  cottonseed  chemist  shall  pay  to 
the  Service  $3.00  for  each  certificate  of 
the  grade  of  cottonseed  issued  by  the 
licensee. 

(b)  Upon  receipt  of  a  statement  from 
the  Service  each  month,  showing  the 
number  of  certificates  issued  by  the 
licensee,  such  licensee  will  forward  the 
appropriate  remittance  in  the  form  of  a 
check,  draft,  or  money  order  payable  to 
the  "Agricultural  Marketing  Service, 
USDA.” 

§96.22  Fees  for  the  review  of  grading  of 
cottonseed. 

For  the  review  of  the  grading  of  any 
lot  of  cottonseed,  the  fee  shall  be  $60.00. 
Remittance  to  cover  such  fee,  in  the 
form  of  a  check,  draft,  or  money  order 
payable  to  the  “A^cultural  Marketing 
Service,  USDA”  shall  accompany  each 
application  for  review.  For  each  such 
fee  collected,  $20.00  shall  be  disbursed 
to  each  of  the  two  licensed  chemists 
designated  to  make  reanalysis  of  such 
seed. 

Subpart  B— Official  Cottonaead  Grade 
Caicuiationa 

§96.23  General. 

Using  methods  prescribed  by  the 
Science  Division,  the  licensed 
cottonseed  chemist  makes  quantitative 
and  qualitative  chemical  analyses, 
certificating  the  grade  according  to  the 
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official  cottcmseed  standards  of  the 
United  States. 

196.24  DeWnltlona,  cottoneeed  queWy 
analyala  tanna. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singuler  form  will  import 
the  plural,  and  vice  versa,  as  the  case 
may  demand.  As  used  throughout  the 
regulatioos  in  this  subpart,  unless  the 
context  reqmiea  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

Cottonseed  quality  analysis.  In 
determining  the  qu^ty  of  cottonseed, 
testing  is  performed  by  licensed 
chemists  for  total  composition  of  oil, 
ammonia,  moisture,  free  fatty  acids,  and 
foreign  matter.  These  individual 
anal^cel  factors  of  cottonseed  samples 
are  combined  to  form  indexes  of 
quantity  and  quality,  %^ich  in  turn  are 
used  to  determine  me  official  grade  of 
cottonseed,  in  accordance  with  the 
United  States  Official  Standards  for 
Grades. 

Foreign  matter.  The  foreign  matter  in 
cottonseed  inchides  boU  portions,  sand, 
dirt,  stones  or  gravel,  hulls,  leaves, 
stems,  unginned  locks  of  cotton,  lint 
cotton,  immature  seeds,  and  any 
noncotton  extraneous  material. 

Official  grade.  The  official  grade  is  the 
product  of  the  quantity  index  times  the 
quality  index,  and  it  is  determined  by  a 
representative  official  sample  of 
cottonseed,  graded  by  a  licensed 
chemist  under  the  supervision  of  the 
United  States  Department  of 
Agriculture.  The  base  grade  for 
cottonseed  is  100.0. 

Quality  index.  The  quahty  index 
measures  the  deterioration  of  cottonseed 
in  oil  and  meal  and  takes  into  account 
the  excesses  of  moisture,  foreign  matter 
and  bee  fatty  acids. 

Quantity  index.  The  quantity  index 
measures  the  oil  and  cake  or  meal  in  the 
cottonseed  and  takes  into  accovmt 
variations  in  the  quantity  of  oil  and 
ammonia. 

196.25  Petanwlnetlon  ol  grade. 

The  grade  of  cottonseed  shall  be 

determined  from  the  analysis  of 
samples,  and  it  shall  be  the  result,  stated 
in  the  nearest  whole  or  half  numbers, 
obtained  by  multiplying  a  quantity 
index  by  a  quality  index  and  dividing 
the  result  by  100.  The  quantity  index 
and  the  qu^ity  index  wall  be 
determined  as  hereinafter  provided. 

(a)  The  basis  grade  of  cottonseed  shall 
be  grade  100. 

(b)  High  grades  of  cottonseed  shall  be 
those  gradM  above  100. 

(c)  Low  grades  of  cottonseed  shall  be 
those  mdes  below  100. 

(d)  Grades  for  American  Pima 
cottonseed  shall  be  suffixed  by  the 


designation  ** American  Pima”  or  by  the 
symbol  “AP.” 

196.26  Datannination  ol  quantlly  Index. 

The  quantity  index  of  cottonseed  shall 
be  determined  as  follows: 

(a)  For  Upland  cottonseed,  the 
quantity  index  shall  equal  four  times  the 
percentage  of  oil.  plus  six  times  the 
percentage  of  ammonia,  plus  five. 

(b)  For  American  Pima  cottonseed,  the 
quantity  index  shall  equal  four  times  the 
percentage  of  oil.  plus  six  times  the 
percentage  of  ammonia,  minus  ten. 

196.27  Dalanninatlon  ot  quality  Index. 

The  quality  index  of  cottonseed  shall 

be  an  index  of  purity  and  soundness, 
and  shall  be  determined  as  follows: 

(a)  Prime  quality  cottonseed. 
Cottonseed,  that  %  analysis,  contains 
not  more  than  1.0  percent  of  foreign 
matter,  not  more  than  12.0  percent  of 
moisture,  and  not  more  than  1.8  percent 
of  free  fatty  adds  in  the  oil  in  the  seed, 
shall  be  known  as  prime  quality 
cottonseed  and  shall  have  a  quality 
index  of  100. 

(b)  Below  prime  quality  cottonseed. 
The  quality  index  of  cottonseed  that,  by 
analysis,  contains  foreign  matter, 
moistrire,  or  five  fatty  adds  in  the  oil  in 
the  seed,  in  excess  of  the  percentages 
prescribed  in  paragraph  (a)  of  this 
section,  shall  be  found  by  redudng  the 
quality  index  of  prime  quality 
cottonseed  as  follows: 

(1)  Four-tenths  of  a  unit  for  each  0.1 
percent  of  free  fatty  adds  in  the  oil,  in 
the  seed,  in  excess  of  1.8  percent. 

(2)  One-tenth  of  a  imit  for  each  0.1 
percent  of  foreign  matter  in  excess  of  1.0 
percent 

(3)  One-tenth  of  a  imit  for  each  0.1 
percent  of  moisture  in  excess  of  12.0 
percent. 

(c)  Off  quality  cottonseed.  Cottonseed 
that  has  been  treated  by  either 
mechanical  or  chemical  process  other 
than  the  usual  cleaning,  drying,  and 
ginning  (except  sterilization  required  by 
the  United  States  Department  of 
Agriculture  for  quarantine  purposes)  or 
that  are  fermented  or  hot,  or  that  upon 
analysis  are  found  to  contain  12.5 
percent  or  more  of  free  fatty  adds,  in  the 
oil.  in  the  seed,  ot  more  thw  10.0 
percent  of  foreign  matter,  or  more  than 
20.0  i>ercent  of  moisture,  or  more  than 
25.0  percent  of  moisture  and  foreign 
matter  combined,  shall  be  designated  as 
“off  quality  cottonseed." 

(d)  Below  grade  cottonseed. 
Cottonseed,  the  grade  of  which,  when 
calculated  according  to  sedion  96.25  is 
below  grade  40.0,  s^ll  be  designated  as 
“below  grade  cottonseed,"  and  a 
numerical  grade  shall  not  be  indicated. 


f96.2>  Cakutatlow  of  grades  ol  offteW 

samples. 

(a)  Data  on  certificates  of  offidal 
cottonseed  analyses  shall  be  expressed 
as  follows: 


Percent 

Foreign  Matter  to . — . . 

0.1 

Oil  to . . 

0.1 

Aenenonifi  to  . . . 

0.01 

Free  Fatty  Add.  wfien  5%  or  under. 

0.1 

Free  Fatty  Add,  whan  over  5%.  to  .. 

OA 

Quantity  Index  to . 

0.01 

Quality  Index  to . . 

0.1 

(b)  Grade  to  whole  or  half  units, 
whi^ever  actual  calculation  is  nearest 
shall  be  determined  as  follows: 

(1)  The  calculation  of  grades  shall  be 
madie  by  the  method  of  diOTegarding  the 
figures  to  the  right  of  the  second 
decimal  place. 

(2)  Calculated  grades  ending  with 
.2500  through  .7499  will  be  considered 
to  be  in  the  .25  through  .74  range,  and 
will  be  reported  to  the  nearest  half 
grade. 

(3)  Calculated  grades  ending  with 
.7500  through  .2499  will  be  considered 
to  be  in  the  .75  through  .24  range,  and 
will  be  reported  to  the  nearest  whole 
grade. 

{96.29  Analysis  and  certification  of 
sampiss  and  grades. 

The  certification  of  samples  of 
cottonseed,  and  the  analysis  and 
certification  of  grades  of  cottonseed 
shall  be  performed  in  accordance  with 
methods,  approved  from  time  to  time  for 
the  purposes  by  the  Director,  or  a 
designated  representative. 

PART  97— PLANT  VARIETY  AND 
PROTECTION 

Scops 

Sflc. 

97.1  General 
Definitions 

97.2  Meaning  of  words 

Administration 

97.3  Plant  Variety  Protection  Board 
The  Application 

97.5  General  requirements 

97.6  Application  for  certificate 

97.7  Statement  of  an  applicant 

97.8  Specimen  requirements 

97.9  Drawings  and  photographs 

97.10  Parts  ^  an  application  to  be  filed 
together 

97.11  Application  accepted  and  filed  when 
reoeiv^ 

97.12  Number  and  filing  date  of  an 
application 

97.13  When  the  owner  is  deceased  or 
legally  incapacitated 

97.14  Joint  applicants 
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97.15  Assigned  novel  varieties  and 
certificates 

97.16  Amendment  by  applicant 

97.17  Papers  of  complete  application  to  be 
retained 

97.18  Applications  handled  in  confidence 

97.19  Publication  of  pending  applications 

97.20  Abandomnent  for  failure  to  respond 
within  the  time  limit 

97.21  Extension  of  time  fcH*  a  reply 

97.22  Revival  of  an  application  abandoned 
for  failure  to  reply 

97.23  Voluntary  withdrawal  and 
abandonment  of  an  application 

97.24  Assignee 

Examinatiorw,  AHowmc— ,  and  DanMa 

97.100  Examination  of  applications 

97.101  Notice  of  allowance 

97.102  Amendments  after  allowance 

97.103  Issuance  of  a  certificate 

97.104  Application  or  certificate  abandoned 

97.105  Denial  of  an  application 

97.106  Reply  by  applicant;  request  for 
reconsideration 

97.107  Reconsideration  and  final  action 

97.108  Amendments  after  final  action 

Correction  of  Errors  In  Certtficats 

97.120  Corrected  certificate-office  mistake 

97.121  Corrected  certificate — applicant’s 
mistake 

Reissuance  of  CsrtHlcats 

97.122  Certified  seed  only  election 
Assigrunsnts  and  Recording 

97.130  Recording  of  assignments 

97.131  Conditional  assignments 

97.132  Assignment  records  open  to  public 
inspection 

Marking  or  Labeling  Provisiona 

97.140  After  filing 

97.141  After  issuance 

97.142  For  testing  or  increase 

97.143  Certified  seed  only 

97.144  Additional  marking  or  labeling 

Attorrteys  and  Agents 

97.150  Right  to  be  represented 

97.151  Authorization 

97.152  Revocation  of  authorization; 
withdrawal 

97.153  Persons  recognized 

97.154  Government  employees 

97.155  Signatures 

97.156  Addresses 

97.157  Professional  conduct 

97.158  Advertising 

Fees  and  Charges 

97.175  Fees  and  charges 

97.176  Fees  payable  in  advance 

97.177  Method  of  payment 

97.178  Refunds 

97.179  Copies  and  certified  copies 

Availability  of  Office  Records 

97.190  When  open  records  are  available 

Protest  proceedings 

97.200  Protests  to  the  grant  of  a  certificate 

97.201  Protest  proceedings 


Priority  Contest 

97.205  Definition;  when  declared 

97.206  Preparation  for  priority  contest 
between  applicants 

97.207  Preparation  of  priority  papers  and 
declaration  of  priority  contest 

97.208  Burden  of  proof 

97.209  Preliminary  statement  on  novel 
variety  developed  in  the  United  States 

97.210  Pteliminary  statement  on  novel 
variety  develo{^  in  a  foreign  country 

97.211  Statements  sealed  before  filing 

97.212  Correction  of  a  statement  on  motion 

97.213  Failure  to  file  statements 

97.214  Access  to  preliminary  statements 

97.21 5  Dissolution  at  the  request  of  the 
Commissioner 

97.216  Concession;  abandonment 

97.217  Affidavits  and  exhibits 

97.218  Matters  considered  in  determining  a 
priority 

97.219  Recommendation  by  the 
Commissioner 

97.220  Decision  by  the  Commissioner 

97.221  Status  of  claims  of  defeated 
applicant 

97.222  Second  priority  contest 
Appeal  to  the  Secretary 

97.300  Petition  to  the  Secretary 

97.301  Commissioner’s  answer 

97.302  Decision  by  the  Secretary 

97.303  Action  following  the  decision 

General  Procedurea  in  Priority,  Protest,  or 
Appeal  Proceedings 

97.400  Extensions  of  time 

97.401  Miscellaneous  provisions 

97.402  Service  of  papers 

97.403  Manner  of  service 

Review  of  Decisions  by  Courts 

97.500  Appeal  to  U.S.  courts 

Cease  Desist  Proceedings 

97.600  Rules  of  practice 

Public  Use  Declaration 

97.700  Public  interest  in  wide  usage 

Publication 

97.800  Publication  of  public  variety 
descriptions 

Authority:  Secs.  6,  22,  23.  26.  31. 42(b).  43, 
56,  57,  91(c),  Plant  Variety  Protection  Act,  84 
Stat.  1542;  7  U.S.C  2321,  2326,  2352,  2353, 
2356,  2371,  2402b,  2403,  2426,  2427.  2501(c); 
29  FR  16210.  as  amended.  37  FR  6327, 6505; 
U.S.C  2371. 

Scope 

f97.1  General 

Certificates  of  protection  are  issued  by 
the  Plant  Variety  Protection  office  for 
novel  varieties  of  sexually  reproduced 
plants.  Each  certificate  of  plant  variety 
protection  certifies  that  the  breeder  has 
the  right,  during  the  term  of  the 
protection,  to  prevent  others  from 
selling  the  variety,  ofiering  it  for  sale, 
reproducing  it.  importing  or  exporting 
it,  or  using  it  in  producing  a  hybrid  or 
different  variety  from  it,  as  provided  by 
the  Act. 


Definitions 

f97JI  Meaning  of  words. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  'The  definitions  of  terms 
contained  in  the  Act  shall  apply  to  such 
terms  when  used  in  this  part.  As  used 
throughout  the  regulations  in  this  part, 
unless  the  context  requires  otherwise, 
the  following  terms  %vill  be  constnmd  to 
mean: 

Abcmdoned  application.  An 
application  which  has  not  been  pursued 
to  completion  within  the  time  allowed 
by  the  Office  or  has  been  voluntarily 
abandoned. 

Act.  ’The  Plant  Variety  Protection  Act 
(7  U.S.C.  2321  et  seq.). 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service  of 
the  U.S.  Department  of  Agriculture,  or 
any  other  officer  or  employee  of  the 
Department  of  Agriculture  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  his  or  her  stead. 

Applicant.  The  person  who  applied 
for  a  certificate  of  plant  variety 
protection. 

Application.  An  application  for  plant 
variety  protection  under  the  Act. 

Assignee.  A  person  to  whom  an  owner 
assigns  his/her  riglits  in  whole  or  in 
part. 

Board.  The  Plant  Variety  Protection 
Board  appointed  by  the  Secretary. 

Certificate.  A  certificate  of  plant 
variety  protection  issued  under  the  Act 
by  the  Office. 

Certified  seed.  Seed  which  has  been 
determined  by  an  official  seed  certifying 
agency  to  conform  to  standards  of 
genetic  purity  and  identity  as  to  variety, 
which  standards  have  been  approved  by 
the  Secretary. 

Commissioner.  The  Examine  in  Chief 
of  the  Office. 

Decision  and  order.  Includes  the 
Secretary’s  findings  of  fact;  conclusions 
with  respect  to  all  material  issues  of  fact 
and  law,  as  well  as  the  reasons  or  basis 
therefor;  and  order. 

Examiner.  An  employer  of  the  Plant 
Variety  Protection  Office  who 
determines  whether  a  certificate  is 
entitled  to  be  issued.  'The  term  shall,  in 
all  cases,  include  the  Commissioner. 

Foreign  application.  An  application 
for  plan  variety  protection  filed  in  a 
foreign  country. 

Hearing  Clerk.  The  Hearing  Clerk. 

U.S.  Department  of  Agriculture, 
Washington,  DC 

Hearing  Officer.  An  Administrative 
Law  Judge,  U.S.  Department  of 
Agriculture,  or  other  officer  or  employee 
of  the  Department  of  Agriculture,  duly 
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assigned  to  preside  at  a  hearing  held 
pursuant  to  the  rules  of  this  part. 

Hybrid.  It  shall  be  defined  as  set  forth 
in  the  regulations  \inder  the  Federal 
Seed  Act  (Secs.  201. 2(y)  of  this  chapter). 

Office  or  Plant  Variety  Protection 
Office.  The  Plant  Variety  Protection 
Oflice,  Science  Division,  AMS,  USDA. 

Official  Journal.  The  "Official  Journal 
of  the  Plant  Variety  Protection  Office.” 

Owner.  A  breeder  who  developed  or 
discovered  a  variety  for  which  plant 
variety  protection  may  be  applied  for 
under  the  Act,  or  a  person  to  whom  the 
rights  to  such  variety  have  been 
assigned  or  transferred. 

Person.  An  individual,  partnership, 
corporation,  association,  government 
agency,  or  other  business  or 
governmental  entity. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the  U.S. 
Department  of  Agriculture,  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated  to  act  in  his  or  her  stead. 

Seed  certifying  agency.  It  shall  be 
defined  as  set  forth  in  the  Federal  Seed 
Act  (53  Stat.  1275). 

Sale  for  other  than  seed  purposes. 

The  transfer  of  title  to  and  possession  of 
the  seed  by  the  owner  to  a  grower  or 
other  person,  for  reproduction  for  the 
owner,  for  testing,  or  for  experimental 
use,  and  not  for  commercial  sale  of  the 
seed  or  the  reproduced  seed  for  planting 
purposes. 

Administration 

S  97.3  Plant  Variety  Protection  Board. 

(a)  The  Plant  Variety  Protection  Board 
shall  consist  of  14  members  appointed 
for  a  2-year  term.  The  Board  shall  be 
appointed  every  2  years  and  shall 
consist  of  individuals  who  are  experts 
in  various  areas  of  varietal  development. 
The  membership  of  the  Board,  which 
shall  include  farmer  representation, 
shall  be  drawn  approximately  equally 
from  the  private  or  seed  industry  sector 
and  horn  the  government  or  public 
sector.  No  member  shall  be  eligible  to 
act  on  any  matter  involving  any  appeal 
or  questions  under  section  44  of  the  Act, 
in  which  the  member  or  his  or  her 
employer  has  a  direct  financial  interest. 

(b)  The  functions  of  the  Board  are  to: 

(1)  Advise  the  Secretary  concerning 
adoption  of  rules  and  regulations  to 
facilitate  the  proper  administration  of 
the  Act; 

(2)  Make  advisory  decisions  on  all 
appeals  from  the  examiner  or 
Commissioner; 

(3)  Advise  the  Secretary  on  the 
declaration  of  a  protected  variety  open 
to  use  in  the  public  interest;  and 


(4)  Advise  the  Secretary  on  any  other 
matters  under  the  regulations  in  this 
part. 

(c)  The  proceedings  of  the  Board  shall 
be  conducted  in  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  Administrative  Regulations 
of  the  U.S.  Department  of  Agriculture  (7 
CFR  part  25),  and  such  additional 
operating  procedures  as  are  adopted  by 
members  of  the  Board. 

The  Application 

§97.5  General  raqubamenta. 

(a)  Protection  under  the  Act  shall  be 
afforded  only  as  follows: 

(1)  Nationals  and  residents  of  the 
United  States  shall  be  eligible  to  receive 
all  of  the  protection  under  the  Act. 

(2)  Nationals  and  residents  of  Member 
States  of  the  International  Union  for  the 
Protection  of  New  Varieties  of  Plants 
shall  be  eligible  to  receive  the  same 
protection  under  the  Act  as  is  provided 
to  nationals  of  the  United  States. 

(3)  PersoilS  who  are  not  entitled  to 
protection  imder  paragraph  (a)  (1)  or  (2) 
of  this  section,  and  who  are  nationals  of 
a  foreign  state  which  is  not  a  member 
of  the  International  Union  for  the 
Protection  of  New  Varieties  of  Plants, 
shall  be  entitled  to  only  so  much  of  the 
protection  provided  under  the  Act,  as  is 
afforded  by  such  foreign  state  to 
nationals  of  the  United  States,  for  the 
same  genus  and  species  under  the  laws 
of  such  foreign  state  in  eBect  at  the  time 
that  the  application  for  protection  under 
the  Act  is  bled,  except  where  further 
protection  under  the  Act  must  be 
provided  in  order  to  avoid  the  violation 
of  a  treaty  to  which  the  United  States  is 
a  party. 

(b)  Applications  for  certificates  shall 
be  made  to  the  Plant  Variety  Protection 
Office.  An  application  shall  consist  of: 

(1)  A  completed  application  form, 
except  that  the  section  specifying  that 
seed  of  the  variety  shall  be  sold  by 
variety  name  only,  as  a  class  of  certified 
seed,  need  not  be  completed  at  the  time 
of  application. 

(2)  A  completed  set  of  the  exhibits,  as 
specified  in  the  application  form,  unless 
the  examiner  waives  submission  of 
certain  exhibits  as  unnecessary,  based 
on  other  claims  and  evidence  presented 
in  connection  with  the  application. 

(3)  Laneuage  and  legibility: 

(i)  Applications  and  exhibits  must  be 
in  the  English  language  and  legibly 
written,  typed  or  printed. 

(ii)  Any  interlineation,  erasure, 
cancellation,  or  other  alteration  must  be 
made  in  permanent  ink  before  the 
application  is  signed  and  shall  be 
clearly.initialed  and  dated  by  the 
applicant  to  indicate  knowledge  of  such 
fact  at  the  time  of  signing. 


(4)  To  determine  the  extent  of 
reciprocity  of  the  protection  to  be 
provided  under  the  Act,  persons  filing 
an  application  for  plant  variety 
protection  in  the  United  States  imder 
the  provisions  of  paragraph  (a)(3)  of  this 
section  shall,  upon  request,*  furnish  the 
Plant  Variety  Protection  Office  with  a 
copy  of  the  current  plant  variety 
protection  laws  and  regulations  for  the 
country  of  which  the  applicant  is  a 
national,  and  an  accurate  English 
translation  of  such  laws  and  regulations. 

(c)  Application  and  exhibit  forms 
shall  be  issued  by  the  Commissioner. 
(Copies  of  the  forms  may  be  obtained 
fiom  the  Plant  Variety  Protection  Office, 
Science  Division,  AMS,  USDA,  room 
500  National  Agricultural  Library 
Building,  Beltsville,  Maryland  20705.) 

(d)  Effective  the  date  of  these 
regulations  and  rules  of  practice,  the 
signature  of  the  applicant,  or  his  or  her 
agent  or  attorney  on  any  affidavit  or 
other  statement  filed  pursuant  to  these 
regulations  and  rules  constitutes  a 
certification  by  the  applicant.  The 
signature  certifies  that  all  information 
relied  on  in  any  affidavit  or  statement 
filed  in  the  course  of  the  proceeding  is 
knowingly  correct  and  false  claims  have 
not  been  made  to  mislead. 

§  97.6  Application  for  eortificate. 

(a)  An  application  for  a  plant  variety 
protection  certificate  shall  be  signed  by, 
or  on  behalf,  of  the  applicant. 

(b)  The  application  shall  state  the  full 
name,  including  the  full  first  name  and 
the  middle  initial  or  name,  if  any,  and 
the  capacity  of  the  person  executing  it. 

(c)  The  fees  for  filing  an  application, 
and  search  or  examination,  shall  be 
submitted  with  the  application  in 
accordance  with  §§97.175  through 
97.178. 

(d)  The  applicant  shall  submit  with 
the  application  at  least  2,500  seeds  of 
the  viable  basic  seed  required  to 
reproduce  the  variety. 

§  97.7  Statement  of  an  applicant 

(a)  The  applicant,  by  signing  a 
completed  application,  states  in 
accordance  with  section  42  of  the  Plant 
Variety  Protection  Act  that: 

(1)  The  applicant  believes  himself  or 
herself,  or  his  or  her  privies,  to  be  the 
original  and  first  breeder  or  discoverer 
of  the  variety  for  which  a  certificate  is 
solicited; 


'  Copies  and  translations  of  foreign  laws  and 
regulations  will  be  requested  only  if  they  are  not 
in  the  files  of  the  Plant  Variety  Protection  Office. 
Applicants  may  learn  whether  such  a  request  will 
be  made  by  writing  to  the  address  given  in 
paragraph  (c)  of  this  section  or  by  calling  (301)  344- 
2518. 
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(2)  The  applicant,  or  his  or  her 
privies,  has  sexually  reproduced  the 
variety; 

(3)  Ihe  applicant  does  not  know  and 
does  not  believe  that  the  variety  was 
ever  a  public  variety  before  the  date  of 
determination; 

(4)  The  applicant  is  a  sole  or  joint 
owner  of  the  variety; 

(5)  The  variety  was  not  a  public 
variety  more  than  1  year  prior  to  the 
effective  filing  date  of  the  application; 

(6)  Before  the  date  of  determination  of 
the  variety  by  the  owner,  or  his  or  her 
privies,  or  more  than  1  year  before  the 
effective  filing  date  of  the  application, 
the  variety  was  not  effectively  available 
to  workers  in  this  country  and 
adequately  described  by  a  publication 
reasonably  deemed  a  part  of  the  public 
technical  knowledge  in  this  country, 
which  description  must  include  a 
disclosure  of  the  principal 
characteristics  by  which  the  variety  is 
distinguished;  and 

(7)  The  applicant,  or  his  or  her 
privies,  have  n(A.  offered  for  sale  or 
marketed  the  variety,  with  the 
agreement  of  the  breeder,  in  a  foreign 
state  for  longer  than  6  years  in  the  case 
of  vines,  forest  trees,  firuit  trees,  and 
ornamental  trees,  including,  in  each 
case,  their  rootstocks,  or  for  longer  than 
4  years,  in  the  case  of  all  other  plants. 

(b)  If  the  same  variety  has  been 
marketed  with  the  agreement  of  either 
the  applicant  or  his  or  her  privies,  the 
applicant  shall  state  the  names  of  the 
countries  in  which  the  variety  was 
marketed,  and  give  the  day,  month,  and 
year  of  first  mai^eting  in  each  country. 

(c)  When  an  applicant  files  an 
application,  cross-references  to  other 
related  applications  may  be  made,  when 
appropriate. 

§97.8  Specimen  requirements. 

(a)  The  applicant  may  be  required  by 
the  examiner  to  furnish  representative 
specimens  of  the  variety,  or  its  flower, 
fruit,  or  seeds,  in  a  quantity  and  at  a 
specified  stage  of  growth,  as  may  be 
necessary  to  verify  the  statements  in  the 
application.  Such  specimens  shall  be 
packed  and  forwarded  in  conformity 
with  instructions  furnished  by  the 
examiner.  If  the  applicant  requests  the 
examiner  to  insp^  plants  in  the  field 
before  a  final  decision  is  made,  all  such 
inspection  costs  shall  be  home  by  the 
applicant  by  payment  of  fees  sufficient 
to  reimburse  the  Office  for  all  costs, 
including  travel,  per  diem  or 
subsistence,  and  salary. 

(b)  Plant  specimens  submitted  in 
support  of  an  application  shall  not  be 
removed  from  the  Office  except  by  an 
employee  of  the  Office  or  other  person 
authorized  by  the  Secretary. 


(c)  Plant  spedroens  submitted  to  the 
Office  shall,  except  as  provided  below, 
and  upon  request,  be  returned  to  the 
applicant  at  ffis  or  her  expense  after  the 
specimens  have  served  their  intended 
piupose.  The  Commissioner,  upon  a 
finding  of  good  cause,  may  require  that 
certain  specimens  be  retahaed  in  the 
Office  for  indefinite  periods  of  time. 
Specimens  which  are  not  returned  or 
not  retained  as  provided  above  shall  be 
destroyed. 

§  97.9  Drawinga  and  photographs. 

(a)  Drawings  or  photographs 
submitted  with  an  application  shall 
disclose  the  distinctive  characteristics  of 
the  variety. 

(b)  Drawings  or  photographs  shall  be 
in  color  when  color  is  a  distinguishing 
characteristic  of  the  variety,  and  the 
color  shall  be  described  by  use  of 
Nickerson’s  or  other  recognized  color 
chart. 

(c)  Drawings  should  be  sent  flat,  or 
may  be  sent  in  a  suitable  mailing  tube, 
in  accordance  with  instructions 
furnished  by  the  Commissioner. 

(d)  Drawings  or  photographs 
submitted  with  an  application  shall  be 
retained  by  the  Office  as  part  of  the 
application  file. 

§97.10  Parts  of  an  application  to  be  filed 
together. 

All  parts  of  an  application,  including 
exhibits,  should  be  submitted  to  the 
Office  together,  otherwise,  each  part 
shall  be  accurately  emd  clearly 
referenced  to  the  application. 

§97.11  Application  accepted  and  filed 
when  received. 

(a)  An  application,  if  materially 
complete  when  initially  submitted,  shall 
be  accepted  and  filed  to  await 
examination. 

(b)  If  any  part  of  an  application  is  so 
incomplete,  or  so  defective  that  it 
cannot  be  handled  as  a  completed 
application  for  examination,  as 
determined  by  the  Commissioner,  the 
applicant  will  be  notified.  'The 
application  will  be  held  a  maximum  of 
6  months  for  completion.  Applications 
not  completed  at  the  end  of  the 
prescribed  period  will  be  considered 
abandoned.  The  application  fee  in  such 
cases  will  not  be  refunded. 

§97.12  Number  and  filing  data  of  an 
application. 

(a)  Applications  shall  be  numbered 
and  dated  in  sequence  in  the  order 
received  in  the  Office.  Applicants  will 
be  informed  in  writing  as  soon  as 
practicable  of  the  number  and  effective 
filing  date  of  the  application. 

(b)  An  applicant  may  claim  the 
benefit  of  the  filing  date  of  a  prior 


foreign  application  in  accordance  with 
section  55  of  the  Act.  A  certified  copy 
of  the  foreign  application  shall  be  fil^ 
upon  request  made  by  the  examiner.  If 
a  foreign  application  is  not  in  the 
English  language,  an  English  translation, 
certified  as  accurate  hy  a  sworn  or 
official  translator,  shall  he  submitted 
with  the  application. 

§97.13  When  the  owner  le  deceeaed  or 
legally  IncapacHated. 

In  case  of  the  death  of  the  owner  or 
if  the  owner  is  legally  incapacitated,  the 
legal  representative  (executor, 
administrator,  or  guardian)  or  heir  or 
assignee  of  the  deceased  owner  may 
sign  as  the  applicant.  If  an  applicant 
dies  between  the  filing  of  his  or  her 
application  and  the  granting  of  a 
certificate  thereon,  the  certificate  may 
be  issued  to  the  legal  representative, 
heir,  or  assignee,  upon  proper 
intervention. 

§  97.14  Joint  applicents. 

(a)  Joint  owners  shall  file  a  joint 
application  by  signing  as  joint 
applicants. 

(b)  If  an  application  for  certificate  is 
made  by  two  or  mmre  persons  as  joint 
owners,  when  they  were  not  in  f^  joint 
owners,  the  application  shall  be 
amended  prior  to  issuance  of  a 
certificate  by  filing  a  corrected 
application,  together  with  a  written 
explanation  signed  by  the  original 
applicants.  Such  statement  shall  also  be 
signed  by  the  assignee,  if  any. 

(c)  If  an  application  has  bmn  made  by 
less  than  all  ffie  actual  joint  owners,  the 
application  shall  be  amended  by  filing 
a  corrected  application,  together  with  a 
written  explanation,  signed  by  all  of  the 
joint  owners.  Such  statement  shall  also 
be  signed  by  the  assignee,  if  any. 

(d)  If  a  joint  owner  refuses  to  join  in 
an  application  or  cannot  be  found  after 
diligent  effort,  the  remaining  owner  may 
file  an  application  on  behalf  of  him  or 
herself  and  the  missing  owner.  Such 
application  shall  be  accompanied  by  a 
written  explanation  and  shall  state  the 
last  known  address  of  the  missing 
owner.  Notice  of  the  filing  of  the 
application  shall  be  forwarded  by  the 
Office  to  the  missing  owner  at  thie  last 
known  address.  If  such  notice  is 
returned  to  the  Office  undelivered,  or  if 
the  address  of  the  missing  owner  is 
unknown,  notice  of  the  filing  of  the 
application  shall  be  publish^  once  in 
the  Official  Journal.  Prior  to  the 
issuance  of  the  certificate,  a  missing 
owner  may  join  in  an  application  by 
filing  a  written  explanation.  A 
certificate  obtained  by  less  than  all  of 
the  joint  owners  under  this  paragraph 
conveys  the  same  rights  and  privileges 
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to  said  owners  as  though  all  of  the 
original  owners  had  joined  in  an 
application. 

f  97.15  Assigned  novel  varietiM  and 
certWcslss. 

In  case  the  whole  or  a  part  interest  in 
a  variety  is  assigned,  the  application 
shall  be  made  by  the  owner  or  one  of  the 
persons  identified  in  section  97.13. 
However,  the  certificate  may  be  issued 
to  the  assignee,  or  jointly  to  the  owner 
and  the  assignee,  when  a  part  interest  in 
a  variety  is  assigned. 

§97.16  Amendment  by  applicant 

An  application  may  be  amended 
before  or  after  the  fir^  examination  and 
action  by  the  Office,  after  the  second  or 
subsequent  examination  or 
reconsideration  as  specified  in  §  97.107, 
or  when  and  as  specifically  required  by 
the  examiner.  Such  amendment  may 
include  a  specification  that  seed  of  the 
variety  be  sold  by  variety  name  only  as 
a  class  of  certified  seed,  if  not 
previously  specified  or  if  previously 
declined.  Once  an  affirmative 
specification  is  made,  no  amendment  to 
reverse  such  a  specification  will  be 
permitted  unless  the  variety  has  not 
been  sold  and  labeled  or  publication 
made  in  any  manner  that  the  variety  is 
to  be  sold  by  variety  name,  only  as  a 
class  of  certified  se^. 

§97.17  Paper*  of  completed  application  to 
beretained. 

The  papers  submitted  with  a 
completed  application  shall  be  retained 
by  the  Office  except  as  provided  in 
§  97.23(c).  After  issuance  of  a  certificate 
of  protection  the  Office  will  furnish 
copies  of  the  application  and  related 
papers  to  any  person  upon  payment  of 
the  specified  fee. 

§97.18  Applications  handled  in 
confidanca. 

(a)  Pending  applications  shall  be 
handled  in  confidence.  Except  as 
provided  below,  no  information  may  be 
given  by  the  Office  respecting  the  filing 
of  an  application,  the  pendency  of  any 
particular  application,  or  the  subject 
matter  of  any  particular  application. 
Also,  nor  Mrill  access  be  given  to  or 
copies  furnished  of  any  pending 
application  or  papers  relating  thereto, 
without  written  authority  of  the 
applicant,  or  his  or  her  assignee  or 
attorney  or  agent.  Exceptions  to  the 
above  may  be  made  by  the 
Commissioner  in  accordance  with  5 
U.S.C  552  and  §  1.4  of  this  title,  and 
upon  a  finding  that  such  action  is 
necessary  to  the  proper  conduct  of  the 
afiairs  of  the  Office,  or  to  carry  out  the 
provisions  of  any  Act  of  Congress,  or  as 


provided  in  sections  56  or  57  of  the  Act 
and  §97.19. 

(b)  Abandoned  applications  shall  not 
be  open  to  public  inspection.  However, 
if  an  abandoned  application  is  directly 
referred  to  in  an  issued  certificate  and 
is  available,  it  may  be  inspected  or 
copies  obtained  by  any  person  on 
written  request,  and  with  written 
authority  received  fit)m  the  applicant. 
Abandoned  applications  shall  not  be 
returned. 

(c)  Decisions  of  the  Commissioner  on 
abandoned  applications  not  otherwise 
open  to  public  inspection  (see 
paragraph  (b)  of  this  section)  may  be 
published  or  made  available  for 
publication  at  the  Commissioner’s 
discretion.  When  it  is  proposed  to 
release  such  a  decision,  the  applicant 
shall  be  notified  directly  or  through  the 
attorney  or  agent  of  record,  and  a  time, 
not  less  than  30  days,  shall  be  set  for 
presenting  objections. 

§  97.1 9  Publication  of  pending 
applications. 

Information  relating  to  pending 
applications  shall  be  published  in  the 
Official  Journal  periodically  as 
determined  by  the  Commissioner  to  be 
necessary  in  the  public  interest.  With 
respect  to  each  application,  the  Official 
Journal  shall  show  the: 

(a)  application  number  and  date  of 
filing; 

(b)  the  name  of  the  variety  or 
temponuy  designation; 

(c)  the  name  of  the  kind  of  seed;  and 

(d)  whether  the  applicant  specified 
that  the  variety  is  to  be  sold  by  veuiety 
name  only  as  a  class  of  certified  seed, 
together  with  a  limitation  in  the  number 
of  generations  that  it  can  be  certified. 

Additional  information,  such  as  the 
name  and  address  of  the  applicant  or  a 
brief  description  of  the  novel  features  of 
the  variety,  may  be  published  only  upon 
request  or  approval  received  from  the 
applicant,  at  the  time  the  application  is 
filed  or  at  any  time  before  the  notice  of 
allowance  of  a  certificate  is  issued. 

§97.20  Abandonment  for  failure  to 
respond  within  the  time  ibnlL 

(a)  Except  as  otherwise  provided  in 

§  97.104,  if  an  applicant  fails  to  advance 
actively  his  or  her  application  within  6 
months  after  the  date  when  the  last 
request  for  action  was  mailed  to  the 
applicant  by  the  Office,  or  within  such 
longer  time  as  may  be  fixed  by  the 
Commissioner,  the  application  shall  be 
deemed  abandoned.  Ine  application  fee 
in  such  cases  will  not  be  reffinded. 

(b)  The  submission  of  an  amendment 
to  the  application,  not  responsive  to  the 
last  request  by  the  Office  for  action,  and 
any  proceedings  relative  thereto,  shall 


not  operate  to  save  the  application  finm 
abandonment. 

(c)  When  the  applicant  makes  a  bona 
fide  attempt  to  advance  the  application, 
and  is  in  substantial  compliance  with 
the  request  for  action,  but  has 
inadvertently  failed  to  comply  with 
some  procedural  requirement, 
opportunity  to  comply  with  the 
procedural  requirement  shall  be  given  to 
the  applicant  before  the  application 
shall  deemed  abandoned.  The 
Commissioner  may  set  a  shortened 
period,  not  less  than  30  days,  to  correct 
any  deficiency  in  the  application. 

§97.21  Extension  of  time  for  reply. 

The  time  for  reply  by  an  applicant  to 
a  request  by  the  Office  for  certain  action, 
shall  be  extended  by  the  Commissioner 
only  for  good  and  sufficient  cause,  and 
for  a  specified  reasonable  time.  A 
request  for  extension  shall  be  filed  on  or 
before  the  specified  time  for  reply.  In  no 
case  shall  the  mere  filing  of  a  request  for 
extension  require  the  granting  of  an 
extension  or  state  the  time  for  reply. 

§97.22  Revival  of  an  application 
abandoned  for  failure  to  reply. 

An  application  abandoned  for  failure 
on  the  part  of  the  applicant  to  advance 
actively  his  or  her  application  to  its 
completion,  in  accordance  with  the 
regulations  in  this  part,  may  be  revived 
as  a  pending  application  within  3 
months  of  such  abandonment,  upon  a 
finding  by  the  Commissioner  that  the 
failure  was  inadvertent  or  unavoidable 
and  without  fraudulent  intent.  A  request 
to  revive  an  abandoned  application 
shall  be  accompanied  by  a  written 
statement  showing  the  cause  of  the 
failure  to  respond,  a  response  to  the  last 
request  for  action,  and  by  the  specified 
fee. 

§97.23  Voluntary  withdrawal  and 
abandonment  of  an  application. 

(a)  An  application  may  be  voluntarily 
withdrawn  or  abandoned  by  submitting 
to  the  Office  a  written  request  for 
withdrawal  or  abandonment,  signed  by 
the  applicant  or  his  or  her  attorney  or 
agent  of  record,  if  any,  or  the  assignee 
of  record,  if  any. 

(b)  An  application  which  has  been 
voluntarily  abandoned  may  be  revived 
within  3  months  of  such  abandonment 
by  the  payment  of  the  prescribed  fee 
and  a  showing  that  the  abandonment 
occurred  without  fraudulent  intent. 

(c)  An  original  application  which  has 
been  voluntarily  withdrawn  shall  be 
returned  to  the  applicant  and  may  be 
reconsidered  only  by  refiling  and 
payment  of  a  new  application  fee. 
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§97.24  Assignee. 

The  assignee  of  record  of  the  entire 
interest  in  an  application  is  entitled  to 
advance  actively  or  abandon  the 
application  to  the  exclusion  of  the 
applicant. 

Examinations,  Allowances,  and  Denials 
§  97.100  Examination  of  applications. 

(a)  (Reserved] 

(b)  Examinations  of  applications  shall 
include  a  review  of  all  available 
documents,  publications,  or  other 
material  relating  to  varieties  of  the 
species  involved  in  the  application, 
except  that  if  there  are  fundamental 
defects  in  the  application,  as 
determined  by  the  examiner,  the 
examination  may  be  limited  to  an 
identification  of  such  defects  and 
notification  to  the  applicant  of  needed 
corrective  action.  However,  matters  of 
form  or  procedure  need  not,  but  may,  be 
raised  by  an  examiner  until  a  variety  is 
found  to  be  novel  and  entitled  to 
protection. 

§97.101  Notica  of  allowance. 

If,  on  examination,  it  shall  appear  that 
the  applicant  is  entitled  to  a  certificate, 
a  notice  of  allowance  shall  be  sent  to  the 
applicant  or  his  or  her  attorney  or  agent 
of  record,  if  any,  calling  for  the  payment 
of  the  prescribed  fee,  which  fee  shall  be 
paid  within  1  month  horn  the  date  of 
the  notice  of  allowance.  Thereafter,  a  fee 
for  delayed  payment  shall  be  made  as 
required  under  §  97.175. 

§97.102  Amandmants  aftar allowanca. 

Amendments  to  the  application,  after 
the  notice  of  allowance  is  issued,  may 
be  made,  if  the  certificate  has  not  been 
issued. 

§97.103  Issuance  of  a  cartlflcata. 

(a)  After  the  notice  of  allowance  has 
been  issued,  the  prescribed  fee  is 
received  by  the  Office,  and  the  applicant 
has  clearly  specified  whether  or  not  the 
variety  shall  be  sold  by  variety  name 
only  as  a  class  of  certified  seed,  the 
certificate  shall  be  promptly  issued. 
Once  an  election  is  made  and  a 
certificate  issued  specifying  that  seed  of 
the  variety  shall  be  sold  by  variety  name 
only  as  a  class  of  certified  seed,  no 
waiver  of  such  rights  shall  be  permitted 
by  amendment  of  the  certificate. 

(b)  The  certificate  shall  be  delivered 
or  mailed  to  the  owner. 

§  97.104  Application  or  cwHficata 
abandoned. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  if  the  fee  specified  in 
the  notice  of  allowance  is  not  paid 
within  1  month  from  the  date  of  the 


notice,  the  application  shall  be 
considered  abandoned. 

(b)  Upon  request  by  the  Office,  the 
owner  shall  replenish  the  viable  basic 
seed  sample  of  the  novel  variety.  Upon 
request,  the  sample  of  seed  which  has 
been  replaced  shall  be  returned  to  the 
owner,  otherwise  it  shall  be  destroyed. 
Failure  to  replenish  viable  basic  seed 
within  3  months  from  the  date  of 
request  shall  result  in  the  certificate 
being  regarded  as  abandoned.  No  sooner 
than  1  year  after  the  date  of  such 
request,  notices  of  abandoned 
certificates  shall  be  published  in  the 
Official  Journal,  indicating  that  the 
variety  has  become  open  for  use  by  the 
public  and,  if  previously  specified  to  be 
sold  by  variety  name  as  “certified  seed 
only,”  that  such  restriction  no  longer 
applies. 

(c)  If  the  allowance  fee,  the  viable 
basic  seed  sample  or  the  fee  for  delayed 
payment  are  submitted  within  9  months 
of  the  final  due  date,  it  may  be  accepted 
by  the  Commissioner  as  though  no 
abandonment  had  occurred.  For  good 
cause,  the  Commissioner  may  extend  for 
a  reasonable  time  the  period  for 
submitting  a  viable  basic  seed  sample 
before  declaring  the  certificate 
abandoned. 

(d)  A  certificate  may  be  voluntarily 
abandoned  by  the  applicant  or  his  or  her 
attorney  or  agent  of  record  or  the 
assignee  of  record  by  notifying  the 
Commissioner  in  writing.  Upon  receipt 
of  such  notice,  the  Commissioner  shall 
publish  a  notice  in  the  Official  Journal 
that  the  variety  has  become  open  for  use 
by  the  public,  and  if  previously 
specified  to  be  sold  by  variety  name  as 
“certified  seed  only,”  that  such 
restriction  no  longer  applies. 

§97.105  Denial  of  an  application. 

(a)  If  the  variety  is  found  by  the 
examiner  to  be  not  novel,  the 
application  shall  be  denied. 

In  denying  an  application  for  want 
of  novelty,  the  examiner  shall  cite  the 
reasons  the  application  was  denied. 
When  a  reason  involves  the  citation  of 
certain  material  which  is  complex,  the 
particular  part  of  the  material  relied  on 
shall  be  designated  as  nearly  as 
practicable.  The  pertinence  of  each 
reason,  if  not  obvious,  shall  be  clearly 
explained. 

(c)  If  prior  domestic  certificates  are 
cited  as  a  reason  for  denial,  their 
numbers  and  dates  and  the  names  of  the 
owners  shall  be  stated.  If  prior  foreign 
certificates  or  rights  are  cited,  as  a 
reason  for  denial,  their  nationality  or 
country,  numbers  and  dates,  and  the 
names  of  the  owners  shall  be  stated,  and 
such  other  data  shall  be  furnished,  as 
may  be  necessary  to  enable- the 


applicant  to  identify  the  cited 
certificates  or  rights. 

(d)  If  printed  publications  are  dted  as 
a  reason  for  denial,  the  author  (if  any), 
title,  date,  pages  or  plates,  and  places  of 
publication,  or  place  where  a  copy  can 
be  foimd  shall  be  given. 

(e)  When  a  denial  is  based  on  facts 
known  to  the  examiner,  and  upon 
request  by  the  applicant,  the  denial 
shall  be  supported  by  the  affidavit  of  the 
examiner.  Such  affidavit  shall  be  subject 
to  contradiction  or  explanation  by  the 
affidavits  of  the  applicant  and  other 
persons. 

(f)  Abandoned  applications  may  not 
be  cited  as  reasons  for  denial. 

§  97.106  Reply  by  applicant;  request  for 
reconsideration. 

(a)  After  an  adverse  action  by  the 
examiner,  the  applicant  may  respond  to 
the  denial  and  may  request  a 
reconsideration,  with  or  without 
amendment  of  his  or  her  application. 
Any  amendment  shall  be  respmnsive  to 
the  reason  or  reasons  for  denial 
specified  by  the  examiner. 

(b)  To  obtain  a  reconsideration,  the 
applicant  shall  submit  a  request  for 
reconsideration  in  writing  and  shall 
specifically  point  out  the  alleged  errors 
in  the  examiner’s  action.  The  applicant 
shall  respond  to  each  reason  cit^  by 
the  examiner  as  the  basis  for  the  adverse 
action.  A  request  for  reconsideration  of 
a  denial  based  on  a  faulty  form  or 
procedure  may  be  held  in  abeyance  by 
the  Commissioner  until  the  question  of 
novelty  is  settled. 

(c)  An  applicant's  request  for  a 
reconsideration  must  be  a  bona  fide 
attempt  to  advance  the  case  to  final 
action.  A  general  allegation  by  the 
applicant  that  certain  language  which 
he  or  she  dtes  in  the  application  or 
amendment  thereto  establishes  novelty 
without  specifically  explaining  how  the 
language  distinguishes  the  alleged  novel 
variety  from  the  material  cited  by  the 
examiner  shall  not  be  grounds  for  a 
reconsideration. 

§  97.107  Reconsideration  and  final  action. 

If,  upon  reconsideration,  the 
application  is  denied  by  the 
Commissioner,  the  applicant  shall  be 
notified  by  the  Commissioner  of  the 
reason  or  reasons  for  denial  in  the  same 
manner  as  after  the  first  examination. 
Any  such  denial  shall  be  final  unless 
appealed  by  the  applicant  to  the 
^retary  within  60  days  from  the  date 
of  denial,  in  accordance  with  sections 
97.300-97.303.  If  the  denial  is  sustained 
by  the  Secretary  on  appeal,  the  denial 
shall  be  finaLsubject  to  appeal  to  the 
courts,  as  provided  in  section  97.500. 
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{97.108  Araendments  after  final  action. 

(a)  After  a  final  denial  by  the 
Commissioner,  amendments  to  the 
application  may  be  made  to  overcome 
the  reason  or  reasons  for  denial.  The 
acceptance  or  refusal  of  any  such 
amendment  by  the  Office  and  any 
proceedings  relative  thereto  shall  not 
relieve  the  applicant  from  the  time  limit 
set  for  an  app^  or  an  abandonmmit  for 
failure  to  reply. 

(b)  No  amendment  of  the  application 
can  be  made  in  an  appeal  proceeding. 
After  decision  on  appeal,  amendments 
can  only  be  made  to  carry  into  effect  a 
recommendation  under  section 
97.302(b). 

Correction  of  Errors  in  Certificate 

{97.120  Corrected  oertificale— office 
mistake. 

When  a  certificate  is  incorrect  because 
of  a  mistake  in  the  Office,  the 
Commissioner  may  issue  a  corrected 
certificate  stating  the  fact  and  nature  of 
such  mistake,  under  seal,  without 
charge,  to  be  issued  to  the  owner  and 
recorded  in  the  records  at  the  Office. 

{97.121  Correctd  certificate— applicant's 
mistake. 

When  a  certificate  is  incorrect  because 
of  a  mistake  by  the  applicant  of  a 
clerical  or  typographical  nature,  or  of 
minor  character,  or  in  the  description  of 
the  variety  (including,  but  not  limited 
to.  the  use  of  a  misleading  variety  name 
or  a  name  assigned  to  a  different  variety 
of  the  same  specnes).  and  the  mistake  is 
found  by  the  Commissioner  to  have 
occurred  in  g(x>d  faith  and  does  not 
require  a  finder  examination,  the 
Commissioner  may.  upcm  payment  of 
the  required  fee  and  return  of  the 
original  certificate,  correct  the  certificate 
by  issuing  a  corrected  certificate,  in 
accordance  «vith  secrtion  85  of  the  Acd. 

If  the  mistake  requires  a  reexamination, 
a  correcticm  of  the  certificate  shall  be 
dependent  on  the  results  of  the 
reexamination. 

Reissuance  of  Certificate 

{  97.122  Certified  seed  only  election. 

When  an  owner  elects  after  a 
certificete  is  issued  to  sell  the  protected 
variety  by  variety  name  only  as  a  cdass 
of  certified  seed,  a  new  certificate  may 
be  issued  upon  return  of  the  original 
certific:ate  to  the  Offic:e  and  payment  of 
the  appropriate  fee. 

Assignments  and  Recording 

{97.130  RecorcMng  of  assignments. 

(a)  Any  assignment  of  an  applic:ation 
for  a  certificate,  or  of  a  certificate  of 
plant  variety  protection,  or  of  any 
interest  in  a  variety,  or  any  license  or 


grant  and  conveyance  of  any  right  to  use 
of  the  variety,  may  be  submitted  for 
recording  in  the  Office  in  accordance 
with  section  101  of  the  Ac:t  (7  U.S.C. 
2531). 

(b)  No  instrument  shall  be  recorded 
whicdi  is  not  in  the  English  language  or 
whicdr  does  not  identify  the  certificate 
or  application  to  whicdi  it  relates. 

(cj  An  instrument  relating  to  title  of 
a  certificate  shall  identify  the  certificate 
by  number  and  date,  the  name  of  the 
owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  certificate.  An 
instrument  relating  to  title  of  an 
application  shall  identify  an  applicaticm 
by  numbw  and  date  of  filing,  ffie  name 
of  the  owner,  and  the  name  of  the  novel 
variety  as  stated  in  the  application. 

(d)  u  an  assignment  is  executed 
cancurrently  or  subsequent  to  the  filing 
of  an  application,  but  before  its  number 
and  filing  date  are  ascartained.  the 
assignment  shall  identify  the 
application  by  the  date  of  the 
application,  the  name  of  the  owner,  and 
the  name  of  the  novel  variety. 

{97.131  .  CondHIortal  asslgrunants. 

Assignments  recorded  in  the  Offica 
are  regarded  as  absolute  assignments  for 
Office  purposes  until  cancal^  in 
writing  by  both  parties  to  the 
assignment  or  by  a  decree  of  a  court  of 
competent  jurisdiction.  The  Offica  shall 
not  determine  whether  conditions 
precedent  to  the  assignment,  such  as  the 
payment  of  money,  have  been  fulfilled. 

{  97.132  Assignment  records  open  to 
public  inspection. 

(a)  Assignment  records  relating  to 
original  or  amended  certificates  shall  be 
open  to  public  inspection  and  copies  of 
any  recorded  dcxniment  may  be 
obtained  upon  payment  of  the 
prescribed  fee. 

(b)  Assignment  records  relating  to  any 
pending  or  abandoned  application  shall 
not  be  available  for  inspecrtion  except  to 
the  extent  that  pending  applications  are 
published  as  provided  in  secition  57  of 
the  Acn  and  §  97.19.  or  where  necessary 
to  carry  out  the  provisions  of  any  Acrt  of 
Congress.  Copies  of  assignment  records 
and  information  on  pending  or 
abandoned  applications  shall  be 
obtainable  only  upon  written  authority 
of  the  applicant  or  his  or  her  assignee, 
or  attorney  or  agent  of  record,  or  where 
necessary  to  carry  out  the  provisions  of 
any  Act  of  Congress.  An  order  for  a  cxtpy 
of  an  assignment  shall  give  the  proper 
identification  of  the  assignment. 

Marking  or  Labeling  Provisions 

{97.140  After  filing. 

Upon  filing  an  application  for 
protection  of  a  novel  variety  and 


payment  of  the  prescribed  fee,  the 
owner,  or  his  or  her  designee,  may  label 
the  variety  or  cxmtainers  of  the  se^  of 
the  variety  or  plants  producad  from 
such  seed,  sulatanti^y  as  follows: 
"Unauthorized  Propagation 
Prohibited — (Unauthorized  Seed 
Multiplication  Prohibited)— U.S.  Variety 
Protec:tion  Applied  For.” 

{97.141  After  Issuance. 

Upon  issuanca  of  a  cartificate,  the 
owner  of  the  novel  variety,  or  his  or  her 
designee,  may  label  the  variety  or 
cantainers  of  the  seed  of  the  variety  or 
plants  producad  from  such  seed 
substantially  as  follows:  "Unauthorized 
Propagation  Prohibited — (Unauthorized 
Seed  Multiplication  Prohibited) — U.S. 
Protec:ted  Variety." 

{97.142  For  tasting  or  Incrsass. 

An  owner  who  contemplates  filing  an 
application  and  releases  for  testing  or 
increase,  seed  of  the  variety  or  other 
sexually  reproducible  plant  material 

{)roduced  from  seed  of  the  variety,  may 
abel  such  plant  material  or  cantainers 
of  the  seed  or  plant  substantially  as 
follows:  "Unauthorized  Propagation 
Prohibited — For  Testing  (or  Increase) 
Only.” 

{97.143  Csrtifisd  seed  only. 

(a)  Upon  filing  an  application,  or 
amendment  thereto,  specifying  seed  of 
the  variety  is  to  be  sold  by  variety  name 
only  as  a  class  of  certified  seed,  the 
owner,  or  his  or  her  designee,  may  label 
containers  of  seed  of  the  variety 
substantially  as  follows:  "Unauthorized 
Propagation  Prohibited — U.S.  Variety 
Protection  Applied  for  Specifying  That 
Seed  of  This  Variety  Is  To  Be  Sold  By 
Variety  Name  Only  as  a  Class  of 
Certified  Seed.” 

(b)  An  owner  who  has  received  a 
c:ertific:ate  specifying  that  a  variety  is  to 
be  sold  by  variety  name  only,  as  a  class 
of  certified  seed,  may  label  containers  of 
the  seed  of  the  variety  substantially  as 
follows:  "Unauthorized  Propagation 
Prohibited — ^To  Be  Sold  By  Variety 
Name  Only  as  a  Class  of  Certified 
Seed — U.S.  Protected  Variety.” 

{  97.1 44  Additional  marking  or  labeling. 

Additional  clarifying  information  that 
is  not  false  or  misleading  may  be  used 
by  the  owner,  in  addition  to  the  above 
markings  or  labeling. 

Attorneys  and  Agents 

{  97.150  Right  to  be  represented. 

An  applicant  may  actively  advance  an 
application  or  may  be  represented  by  an 
attorney  or  agent  authorized  in  writing. 
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197.151  Authorization. 

Only  attorneys  or  agents  specified  by 
the  applicant  shall  be  allow^  to  inspect 
papers  or  take  action  of  any  kind,  on 
behalf  of  the  applicant,  in  any  pending 
application  or  proceedings.  • 

i  97.152  Revocation  of  authorization; 
withdrawal. 

An  authorization  of  an  attorney  or 
agent  may  be  revoked  by  an  applicant  at 
any  time,  and  an  attorney  or  agent  may 
withdraw,  upon  ^plication  to  the 
Commissioner.  When  the  authorization 
is  so  revoked,  or  the  attorney  or  agent 
has  so  withdrawn,  the  Office  shall 
inform  the  interested  parties  and  shall 
thereafter  communicate  directly  with 
the  applicant,  or  with  such  other 
attorney  or  agent  as  the  applicant  may 
appoint.  An  assignment  will  not  of  itself 
operate  as  a  revocation  of  authorization 
previously  given,  but  the  assignee  of  the 
entire  interest  may  revoked  previous 
authorizations  and  be  represented  by  an 
attorney  or  agent  of  his  or  her  own 
selection. 

197.153  Persons  recognized. 

Unless  specifically  authorized  as 
provided  in  section  97.151,  no  person 
shall  be  permitted  to  file  or  advance 
applications  before  the  Office  on  behalf 
of  another  person. 

S  97.1 54  Government  employeee. 

Officers  and  employees  of  the  United 
States  who  are  disqualified  by  statute 
(18  U.S.C.  203  and  205)  horn  practicing 
as  attorneys  or  agents  in  proceedings  or 
other  matters  before  government 
departments  or  agencies,  shall  not  be 
eligible  to  represent  applicants,  except 
officers  and  employees  whose  official 
duties  require  the  preparation  and 
prosecution  of  applications  for 
certificates  of  variety  protection. 

597.155  Signatures. 

Every  document  filed  by  an  attorney 
or  agent  representing  an  applicant  or 
party  to  a  proceeding  in  the  Office  shall 
bear  the  signature  of  such  attorney  or 
agent,  except  documents  which  are 
required  to  be  signed  by  the  applicant 
or  party. 

597.156  Addresses. 

Attorneys  and  agents  practicing  before 
the  Plant  Variety  ^tection  Office  shall 
notify  the  Office  in  writing  of  any 
change  of  address.  The  Office  shall 
address  letters  to  any  person  at  the  last 
address  received. 

197.157  Professional  conduct 

Attorneys  and  agents  appearing  before 
the  Office  shall  conform  to  the 
standards  of  ethical  and  professional 
conduct,  generally  applicable  to 


attorneys  appearing  before  the  courts  of 
the  United  States. 

197.158  Advertising. 

(a)  The  use  of  advertising,  circulars, 
letters,  cards,  and  similar  material  to 
solicit  plant  variety  protection  business, 
directly  or  indirectly,  is  forbidden  as 
unprofessional  conduct,  and  any  person 
engaging  in  such  solicitation,  or 
associated  with  or  employed  by  others 
who  so  solicit,  shall  be  refused 
recognition  to  practice  before  the  Office 
or  may  be  suspended,  excluded,  or 
disbarred  from  further  practice  before 
the  Office. 

(b)  The  use  of  simple  professional 
letterheads,  calling  cards,  or  office  signs, 
simple  annovmcements  necessitated  by 
opening  an  office,  change  of  association, 
or  change  of  address,  distributed  to 
clients  and  friends  and  insertion  of 
listings  in  common  form  (not  display)  in 
a  classified  telephone  or  dty  directory, 
and  listings  and  professional  cards  with 
biographical  data  in  standard 
professional  directories,  shall  not  be 
considered  a  violation  of  this  section. 

Fees  and  Charges 

1 97.175  Fees  end  charges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below: 


Fee 

(a)  Filing  the  application  and  notify¬ 
ing  the  public  of  filing . 

$275 

(b)  Search  or  examination . 

2,050 

(c)  Allowance  and  issuance  of  cer¬ 
tificate  and  notifying  public  of  is- 
suemce  . 

275 

(d)  Revive  an  abandoned  applica¬ 
tion  . . . 

275 

(e)  Reproduction  of  records,  draw¬ 
ings,  certificates,  exhibits,  or 
printed  material  (copy  per  page 
of  material) . 

i 

t 

(0  Authentication  (each  page) . 

1 

(g)  Correcting  or  reissuance  of  a 

rAftifinatA . 

275 

(h)  Recording  assignments  (per 
certificate/a^ication)  . 

25 

(i)  Copies  of  8  X  10  photographs  in 

mior  . 

25 

Q)  Additional  fee  for  reconsider- 

Atinn  . 

275 

(k)  Additional  fee  for  late  payment . 

25 

(1)  Additional  fee  for  late  replenish- 
merrtof  seed . 

25 

(m)  Appeal  to  Secretary  (refund¬ 
able  if  appeal  overturns  the 
Commissiorar’s  decision) . 

2,600 

Fee 

(n)  Field  inspections  by  a  rep¬ 
resentative  of  the  Plam  Variety 
Protection  Office  made  at  the  re¬ 
quest  of  the  applicant  shall  be 
reimbursable  in  ful  (irx:iudir)g 
travel,  per  diem  or  subsistence, 
and  saJary)  in  accordance  with 
Standardize  Goverrvnent  Travel 

RAgiilAtinnA  . 

(o)  Any  other  service  not  covered 
above  will  be  charged  for  at 
rates  prescribed  by  tlw  Commis¬ 
sioner,  but  in  no  event  shaM  they 
exceed  $40  per  employee-hour .. 

197.176  Fees  payablo  in  advance. 

Fees  and  charges  shall  be  paid  at  the 
time  of  making  application  or  at  the 
time  of  submitting  a  request  for  any 
action  by  the  Office  for  which  a  fee  or 
charge  is  payable  and  established  in  this 
part. 

f  97.177  Method  of  payment 

Checks  or  money  orders  shall  be  made 
payable  to  the  Treasurer  of  the  United 
States.  Remittances  frnm  foreign 
countries  must  be  payable  and 
immediately  negotiable  in  the  United 
States  for  the  full  amoimt  of  the 
prescribed  fee.  Money  sent  by  mail  to 
the  Office  shall  be  sent  at  the  sender’s 
risk. 

f  97.178  Rafunda. 

Money  paid  by  mistake  or  excess 
payments  shall  be  refunded,  but  a  mere 
change  of  plans  after  the  payment  of 
money,  as  when  a  party  decides  to 
withdraw  an  application  or  to  withdraw 
an  appeal,  shall  not  entitle  a  party  to  a 
refund.  However,  the  examination  or 
search  fee  shall  be  refunded  if  an 
application  is  voluntarily  abandoned 
pursuant  to  §  97.23(a)  before  a  search  or 
examination  has  begun.  Amounts  of  $1 
or  less  shall  not  be  refunded  imless 
specifically  demanded. 

{97.179  Copies  and  certified  copies. 

(a)  Upon  request,  copies  of 
applications,  certificates,  or  of  any 
records,  books,  papers,  drawings,  or 
photographs  in  the  custody  of  the  Office 
and  whi(^  are  open  to  the  public,  will 
be  furnished  to  perkms  entitled  thereto, 
upon  payment  of  the  prescribed  fee. 

(b)  Upon  request,  copies  will  be 
authenticated  by  imprint  of  the  seal  of 
the  Office  and  certified  by  the  official, 
authorized  by  the  Commissioner  upon 
payment  of  the  prescribed  fee. 

Availability  of  Office  Records 

f 97.190  When  open  records  are  available. 

Copies  of  records,  which  are  open  to 
the  public  and  in  the  custody  of  the 
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Office,  may  be  examined  in  the  Office 
during  regular  business  hours  upon 
approval  by  the  Commissioner. 

Protest  Proceedings 

f  97.200  Protsats  to  the  grant  of  a 

CvruilCSIV. 

Opposition  on  the  part  of  any  person 
to  the  granting  of  a  certificate  ^11  be 
permitted  while  an  application  is 
pending  and  for  a  period  not  to  exceed 
5  years  following  die  issuance  of  a 
certificate. 

$97,201  Proloat  proceedings. 

(a)  Opposition  shall  be  made  by 
submitting  in  writing  a  petition  for 
protest  proceedings,  which  petition 
shall  be  supported  by  affidavits  and 
shall  show  the  reason  or  reasons  for 
opposing  the  application  or  certificate. 
The  petiticm  and  accompanying  papers 
shall  be  filed  in  duplicate.  If  it  appears 
to  an  examiner  that  a  variety  involved 
in  a  pending  application  or  covered  by 
a  certificate  may  not  be  or  may  not  have 
been  entitled  to  protection  under  the 
Act,  a  protest  proceeding  may  be . 
permitted  by  the  Commissioner. 

(b)  One  copy  of  the  petition  and 
accompanying  papers  shall  be  swved  by 
the  Office  upon  the  applicant  or  owner, 
or  his  or  her  attorney  or  agent  of  record. 

(c)  An  answer,  by  the  applicant  or 
owner  of  the  certificate,  or  his  or  her 
assignee,  in  response  to  the  petition, 
may  be  filed  with  the  Commissioner 
wiffiin  60  days  after  service  of  the 
petition,  upon  such  person.  If  no  answer 
is  filed  wUnin  said  period,  the 
Commissioner  shall  decide  the  matter 
on  the  basis  of  the  allegations  set  forth 
in  the  petition. 

(d)  If  the  petition  and  answer  raise 
any  issue  of  fact  needing  proof,  the 
Commissioner  shall  affi^  each  of  the 
parties  a  period  of  60  days  in  which  to 
file  sworn  statements  or  affidavits  in 
support  of  their  respective  positions. 

(e)  As  soon  as  practicable  after  the 
petition  or  the  petition  and  answer  are 
filed,  or  after  t^  expiration  of  any 
period  for  filing  sworn  statements  or 
affidavits,  the  Commissioner  shall  issue 
a  decision  as  to  whether  the  protests  are 
upheld  or  denied.  The  Commissioner 
may,  following  the  protest  proceeding, 
cancel  any  cei^cate  issued  and  may 
grant  another  certificate  ftu'  the  same 
novel  variety  to  a  person  who  proves  to 
the  satisfaction  of  the  Commissioner, 
that  he  or  she  is  the  breeder  or 
discovers.  The  decision  shall  be  served 
upon  the  parties  in  the  manner  provided 
in  $97,403. 


Priority  Contest 

$97J205  Definition;  when  dedared. 

A  priority  contest  may  be  instituted 
by  the  Secretary,  on  his  or  her  own 
motion,  or  upon  the  Te<mest  of  any 
person  who  has  applied  for  protection 
on  the  same  variety,  for  whidi  an 
adverse  certificate  has  been  issued,  for 
the  purpose  of  determining  the  question 
of  priority  between  two  or  more  parties 
claiming  development  or  discovery  of 
the  same  novel  variety:  Provided, 
however,  that  any  person  shall  have 
forfeited  his  or  her  right  to  assert 
priority  when  an  adverse  certificate  has 
been  issued,  if  he  or  she  fails  to  make 
a  request  for  the  institution  of  a  primity 
contest  within  1  year  of  the  publication 
in  the  Official  Journal  of  issuance  of  the 
adverse  certificate  by  the  Secretary,  or  if 
he  or  she  fails  to  make  the  request 
within  the  period  for  taking  action  after 
refusal  of  the  application  on  the  basis  of 
the  adverse  certificate. 

$97,206  Preparation  for  priority  contest 
between  applicants. 

(a)  Before  a  priority  contest  will  be 
handled  by  the  Office,  an  examiner 
must  determine  that  the  same  novel 
variety  is  involved  in  separate 
applications  filed  by  two  or  more  parties 
and  apparently  certifiable  to  each  of  the 
parties,  subject  to  the  determination  of 
the  question  of  priority. 

(b)  The  fact  that  a  certificate  has  been 
issued  will  not  prevent  a  priority 
contest 

$97,207  Prepwration  of  priority  papers  and 
declaration  of  priority  contest 

(a)  When  a  priority  question  is  found 
to  exist,  the  examiner  shall  forward  the 
pertinent  files  to  the  Commissioner, 
together  with  a  written  statement 
showing  the  reason  for  the  contest. 

(b)  The  Commissioner  shall  institute 
and  declare  the  priority  contest  by 
forwarding  a  notice  to  eadi  of  the 
applicants  involved.  Each  notice  shall 
include  the  name  and  residence  of  each 
of  the  othOT  applicants  or  those  of  his  or 
her  attorney  or  agent,  if  any.  and  of  any 
assignee,  and  will  identify  the 
application  of  each  opposing  party  by 
number  and  filinr-  date,  or  in  the  case  of 
a  certificate,  by  the  number  and  date  of 
the  certificate.  The  notice  ^11  specify 
the  basis  of  the  priority  contest.  The 
notice  shall  specify  a  time,  not  to  exceed 
2  months,  for  filing  preliminary 
statements. 

(c)  When  a  notice  is  returned  to  the 
Office  undelivered,  or  when  one  of  the 
parties  resides  abroad  and  his  or  her 
agent  in  the  United  States  is  unknown, 
notice  may  be  given  once  by  publication 
in  the  Official  Journal. 


$97,208  Burden  of  proof. 

The  parties  to  a  priority  contest  will 
be  presumed  to  have  developed  their 
varieties  in  the  chronologic^  order  of 
the  filing  dates  of  their  applications  for 
certificates  involved  in  the  priority 
contest,  and  the  burden  of  proof  will 
rest  upon  the  party  who  last  filed  an 
application. 

$97,209  Preiiroinery  etetement  on  novel 
variety  developed  in  the  United  Sttrtae. 

(a)  Each  party  to  the  priority  contest 
is  required  to  file  on  or  before  a  date 
fixed  by  the  Office,  a  concise 
preliminary  statement  giving  the  facts 
and  dates  relating  to  the  development  of 
his  or  her  alleged  novel  variety.  The 
preliminary  statement  must  be  signed 
by  the  owner:  Provided,  however,  that  in 
appropriate  circumstances,  as  when  the 
owner  is  dead  or  legally  incapacitated, 
or  a  showing  is  made  of  inability  to 
obtain  a  statement  from  the  owner,  the 
preliminary  statement  may  be  made  by 
the  assignee  or  by  someone  authorized 
or  entitled  to  make  the  statement, 
having  knowledge  of  the  facts. 

(b)  Preliminary  statements  shall  be 
filed  with  the  Office  in  duplicate.  A 
copy  shall  be  forwarded  to  each 
opposing  party  by  the  Office  as  soon  as 
practicable  after  both  parties  have  filed 
their  statements  within  the  requisite 
period. 

(c)  In  filing  a  preliminary  statement 
each  party  must  show  the  following 
information: 

(1)  The  date  upon  which  the  first 
determination  of  the  novel  variety  was 
made. 

(2)  The  date  upon  which  the  first 
written  description  of  the  novel  variety 
was  made.  If  a  written  description  of  the 
novel  variety  has  not  been  made  prior 
to  the  filing  date  of  the  application,  it 
must  be  so  stated. 

(3)  The  date  of  the  first  act  or  acts 
susceptible  of  proof  (other  than  making 
a  written  description  or  disclosing  the 
novel  variety  to  another  person),  which, 
if  proven,  would  establish 
determination  of  the  novel  variety,  and 
a  brief  description  of  such  act  or  acts.  If 
there  have  bmn  no  such  acts,  it  must  be 
so  stated. 

(4)  The  date  of  the  actual  production 
of  the  novel  variety.  If  the  novel  variety 
had  not  been  actually  produced  before 
the  filing  date  of  the  application,  it  must 
be  so  stated. 

(d)  When  an  allegation  as  to  the  first 
written  description  (paragraph  (c)(2)  of 
this  section)  is  made,  a  copy  of  such 
written  description  ^all  attached  to 
the  statement. 

(e)  If  a  party  intends  to  rely  on  a  prior 
application,  domestic  or  foreign,  the 
preliminary  statement  shall  clearly 
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identify  such  prior  application.  Copies 
of  the  dted  application  and  related 
documents  will  be  served  by  the  Office, 
upon  all  interested  parties  to  the 
contest.  In  the  case  of  an  application 
filed  in  a  foreign  country,  English 
translations  shall  be  served  to  all 
interested  parties  by  the  party  relying  on 
the  application  filed  in  the  foreign 
count^. 

§97.210  Preikninary  statement  on  novel 
variety  devalopod  in  a  foreign  country. 

When  the  novel  variety  was 
developed  in  a  foreign  country,  the 
preliminary  statement  must  show  (a)  the 
information  specified  in  §  97.209  (c) 
through  (e)  and  (b)  whether ,  and  if  so, 
when  and  under  what  circumstances  the 
novel  variety  was  introduced  into  the 
United  States  by  or  on  behalf  of  the 
party. 

§97.211  Statements  saaied  before  filiftg. 

The  preliminary  statement  shall  be 
submitted  in  a  sealed  envelope  bearing 
the  name  of  the  party  filing  it  and  the 
number  and  title  of  the  priority  contest 
as  shown  on  the  notice  issued  by  the 
Office.  The  envelope  should  be  enclosed 
in  an  outer  mailing  envelope  marked 
“To  Be  Opened  Only  by  the 
Commissioner.” 

§97.212  Correction  of  a  statement  on 
motion. 

In  case  of  material  error  arising 
through  inadvertence  or  mistake,  a 
preliminary  statement  may  be  corrected 
upon  a  satisfactory  showing  to  the 
Commissioner  that  the  correction  is  of 
material  significance.  Correction  of  the 
statement  must  be  made  as  soon  as 
practicable  after  the  discovery  of  the 
error. 

§97.213  Failure  to  file  statements. 

If  any  party  to  a  priority  contest  fails 
to  file  a  preliminary  statement,  he  or  she 
shall  be  restricted  to  his  or  her  earliest 
effective  filing  date. 

§  97.214  Access  to  preliminary  statsments. 

The  preliminary  statements  shall  be 
open  to  the  inspection  of  any  party  after 
the  date  set  for  the  filing  of  preliminary 
statements  (§  97.207(b)),  but  shall  not  be 
open  to  inspection  prior  to  that  time. 

§97.215  Dissohition  at  the  request  of  the 
Commissioner. 

If  during  a  priority  contest, 
information  is  submitted  or  ftnmd 
which,  in  the  opinion  of  the 
Commissioner,  may  render  the  variety 
ineligible  for  a  certificate,  the  priority 
contest  may  be  suspended  by  the 
Commissioner  and  referred  to  an 
examiner  for  consideration  of  the 
matter.  The  parties  will  be  notified  of 


the  reason  for  the  srispension. 

Arguments  of  the  parties  regarding  the 
suspension  will  be  conside^,  if  filed 
within  60  days  of  the  notification.  The 
suspension  a^II  then  be  continued, 
modified,  or  dismissed,  in  accordance 
with  the  determination  by  the 
Commissioner. 

§97.216  Ccnceaaion;  abandonment 

(a)  An  applicant  or  a  certificate  holder 
involved  in  a  priority  contest  may,  at 
any  time,  file  a  written  concession  of 
priority,  or  abandonment  of  the 
certificate,  signed  by  him  or  her.  Upon 
the  filing  of  such  an  instrument  by  any 
party,  the  decision  shall  be  rendered 
against  the  interested  party  by  the 
Commissioner. 

(b)  A  concession  of  priority  may  not 
be  made  by  an  assignee  of  a  part 
interest. 

§97.217  AffMavItt  and  exhibita. 

Affidavits  and  exhibits,  including 
official  records  and  any  special  matter 
contained  in  a  printed  publication, 
pertinent  to  the  issue  involved  in  the 
contest,  may  be  introduced  as  evidence 
in  a  priority  contest  by  any  party  to  the 
contest.  In  the  case  of  official  records 
and  printed  publications,  the  party 
introducing  the  evidence  shall  specify 
the  record  or  the  printed  publication, 
the  page  or  pages  to  be  used,  indicate 
generally  its  relevancy,  and  submit  to 
the  Commissioner  the  record  or 
authenticated  copy,  or  the  printed 
publication,  or  a  copy.  Copies  of 
affidavits  and  exhibits,  including  any 
record  or  publication,  shall  be  served  by 
the  Commissioner  on  each  of  the  other 
interested  parties. 

§  97.21 8  Matters  considered  in 
determining  a  priority. 

In  determining  priority,  the 
Commissioner  will  consider  only 
priority  of  development  based  on  the 
evidence  submitted.  Questions  of 
novelty  generally  will  not  be  considered 
in  the  decision  on  priority.  The 
Commissioner  may  refer  proposed 
findings  of  fact,  conclusions,  and  notice 
of  priority  to  the  Board  for  an  advisory 
decision. 

§97.219  RscommorKlation  by  the 
Commissioner. 

The  Commissioner  may,  either  before 
or  concurrently  with  a  decision  on  the 
question  of  priority,  but  independently 
of  such  decision,  direct  the  attention  of 
the  examiner  to  any  matter  not  relating 
to  priority  which  may  come  to  the 
Commissioner’s  attention,  and  which  in 
his  or  her  opinion  establishes  the  fact 
that  there  has  been  an  irregularity  which 
amounts  to  a  bar  to  the  granting  of  a 
certificate  to  either  of  the  parties.  The 


Commissioner  may  suspend  the  priority 
contest  and  remand  the  case  to  the 
examiner  for  further  consideration  of 
the  matters,  to  which  attention  has  been 
directed. 

§97.220  Decision  by  the  Commisstowsr. 

(a)  When  a  priority  contest  is 
concluded  on  the  bi^  of  preliminary 
statements,  or  proposed  findings  of  £^, 
conclusions  and  notice  of  pric^ty  shall 
be  issued  by  the  Commissioner  to  the 
interested  parties,  giving  them  a 
specified  period,  not  less  than  30  days, 
to  show  cause  why  such  proposed 
findings  of  fact,  conclusions,  and  notice 
of  priority  should  not  be  made  final. 

Any  response  made  during  the  specified 
period  will  be  considered  by  the 
Commissioner.  Additional  affidavits  or 
exhibits  will  not  be  considered,  imless 
accompanied  by  a  showing  of  good 
cause  acceptable  to  the  Commissioner. 
Thereafter,  final  findings  of  fact, 
conclusions,  and  notice  of  pricmty  shall 
be  issued  by  the  Commissioner. 

(b)  The  decision  shall  be  entered  by 
the  Commissioner  against  a  party  whose 
preliminary  statement  alleges  a  date  of 
determination  later  than  the  filing  date 
of  the  other  party’s  application. 

§97.221  Status  of  claims  of  defeated 
applicant 

Whenever  a  final  notice  of  priority 
has  been  issued  by  the  Commissioner  in 
a  priority  proceeding,  and  the  time  limit 
for  an  appi^  from  such  decision  has 
expired,  the  claim  or  claims  constituting 
the  issue  of  the  priority  stand  finally 
disposed  of  without  fiulher  action  by 
the  Commissioner. 

§97.222  Second  priority  contest 

A  second  priority  contest  between  the 
same  parties  shall  not  be  entertained  by 
the  Commissioner  for  the  same  novel 
variety. 

Appeal  to  the  Secretary 

§97.300  Petition  to  the  Secretary. 

(a)  Petition  may  be  made  to  the 
Secretary  from  any  final  action  of  the 
Commissioner  denying  an  application 
or  refusing  to  allow  a  certificate  to  he 
issued,  or  from  any  adverse  decision  of 
the  Commissioner  made  under 

§§  97.18(c),  97.107,  97.201(e),  and 
97.220. 

(b)  Any  such  petition  shall  contain  a 
statement  of  the  facts  involved  and  the 
point  or  points  to  be  reviewed,  and  the 
actions  requested. 

(c)  A  petition  to  the  Secretary  shall  be 
filed  in  duplicate  and  accompanied  by 
the  prescribed  fee  (see  §  97.175). 

(a)  Upon  request,  an  opportunity  to 
present  data,  views,  and  arguments 
orally,  in  an  informal  manner  or  in  a 
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formal  hearing,  shall  be  given  to 
interested  persons.  If  a  formal  hearing  is 
requested,  the  proceeding  shall  be 
conducted  in  accordance  with  §§  50.28 
and  50.30  through  50.33  (§§  50.28,  50.30 
through  50.33  of  this  chapter)  of  the 
rules  of  practice  under  the  Agriculture 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C  1621,  et  seq.). 

(e)  Except  as  otherwise  provided  in 
the  rules  in  this  part,  any  such  petition 
not  filed  within  60  days  firom  the  action 
complained  of  shall  be  dismissed  as 
untimely. 

{97.301  Commlsaloner’s  answer. 

(a)  The  Commissioner  may,  within 
such  time  as  may  be  directed  by  the 
Secretary,  furnish  a  written  statement  to 
the  Secretary  in  answer  to  the 
appellant’s  petition,  including  such 
explanation  of  the  reasons  for  the  action 
as  may  be  necessary  and  supplying  a 
copy  to  the  appellant. 

(b)  Within  20  days  firom  the  date  of 
such  answer,  the  appellant  may  file  a 
reply  statement  directed  only  to  such 
new  points  of  argument  as  may  be 
raised  in  the  Commissioner’s  answer. 

{97.302  DecMon  by  the  Secretary. 

(a)  The  Secretary,  after  receiving  the 
advice  of  the  Board,  may  affirm  or 
reverse  the  decision  of  the 
Commissioner,  in  whole  or  in  part. 

(b)  Should  the  decision  of  the 
Secretary  include  an  explicit  statement 
that  a  certificate  be  allowed,  based  on  an 
amended  application,  the  applicant 
shall  have  the  right  to  amend  his  or  her 
application  in  conformity  with  such 
statement  and  such  decision  shall  be 
binding  on  the  Commissioner. 

{  97.303  Action  following  the  decision. 

(a)  Copies  of  the  decision  of  the 
Secretary  shall  be  served  upon  the 
appellant  and  the  Commissioner  in  the 
manner  provided  in  §  97.403. 

(b)  When  an  appeal  petition  is 
dismissed,  or  when  the  time  for  appeal 
to  the  courts  pursuant  to  the  Act  has 
expired  and  no  such  appeal  or  civil 
action  has  been  filed,  proceedings  in  the 
appeal  shall  be  considered  terminated 
as  of  the  dismissal  or  expiration  date, 
except  in  those  cases  in  which  the 
nature  of  the  decision  requires  further 
action  by  the  Commissioner.  If  the 
decision  of  the  Secretary  is  appealed  or 
a  civil  action  has  been  filed  pursuant  to 
sections  71,  72,  or  73  of  the  Act,  the 
decision  of  the  Secretary  will  be  stayed 
pending  the  outcome  of  the  court  appeal 
or  civil  action. 


General  Procedures  in  Priority,  Protest, 
or  Appeal  Proceedings 

{97.400  Extensions  of  time. 

Upon  a  showing  of  good  cause, 
extensions  of  time  not  otherwise 
provided  for  may  be  granted  by  the 
Commissioner  or,  if  an  appeal  has  been 
filed  by  the  Secretary  for  taking  any 
action  required  in  any  priority,  protest, 
or  appeal  proceeding. 

{97.401  Miscellaneous  provisions. 

(a)  Petitions  for  reconsideration  or 
modification  of  the  decision  of  the 
Commissioner  in  priority  or  protest 
proceedings  shall  be  filed  within  20 
days  after  the  date  of  the  decision. 

(b)  The  Commissioner  may  consider 
on  petition  any  matter  involving  abuse 
of  discretion  in  the  exercise  of  an 
examiner’s  authority,  or  such  matters  as 
may  be  deemed  proper  to  consider.  Any 
such  petition,  if  not  filed  within  20  days 
fiom  the  decision  complained  of,  may 
be  dismissed  as  untimely. 

{97.402  Service  of  papers. 

(a)  Every  paper  required  to  be  served 
on  opposing  parties  and  filed  in  the 
Office  in  any  priority,  protest,  or  appeal 
proceeding,  must  be  served  by  the 
Secretary  in  the  manner  provided  in 
§97.403. 

(b)  The  requirement  in  certain 
sections  that  a  specified  paper  shall  be 
served  includes  a  requirement  that  all 
related  supporting  papers  shall  also  be 
served.  Proof  of  such  service  upon  other 
parties  to  the  proceeding  must  be  made 
before  the  supporting  papers  will  be 
considered  by  the  Commissioner  or 
Secretary. 

{97.403  Manner  of  service. 

Service  of  any  paper  under  this  part 
must  be  on  the  attorney  or  agent  of  the 
party  if  there  be  such,  or  on  the  party 
if  there  is  no  attorney  or  agent,  and  may 
be  made  in  any  of  the  following  ways: 

(a)  By  mailing  a  copy  of  the  paper  to 
the  person  served  by  certified  mail,  with 
the  date  of  the  return  receipt  controlling 
the  date  of  service: 

(b)  By  leaving  a  copy  at  the  usual 
place  of  business  of  the  person  served 
with  someone  in  his  or  her  employ; 

(c)  When  the  person  served  has  no 
usual  place  of  business,  by  leaving  a 
copy  at  his  or  her  home  with  a  member 
of  the  family  over  14  years  of  age  and 
of  discretion;  and 

(d)  Whenever  it  shall  be  found  by  the 
Commissioner  or  Secretary  that  none  of 
the  above  modes  of  serving  the  paper  is 
practicable,  service  may  be  by  notice, 
published  once  in  the  Office  Journal. 


Review  of  Decisions  by  Court 
{97J00  Appeal  to  U.8.  Courts. 

Any  applicant  dissatisfied  with  the 
decision  of  the  Secretary  on  appeal  may 
appeal  to  the  U.S.  Court  of  Customs  and 
Patent  Appeals  or  the  U.S.  Courts  of 
Appeals,  or  institute  a  civil  action  in  the 
U.S.  District  Court  as  set  forth  in 
sections  71, 72,  and  73  of  the  Act.  In 
such  cases,  the  appellant  or  plaintiff 
shall  give  notice  to  the  Secretary,  state 
the  reasons  for  appeal  or  dvil  action, 
and  obtain  a  certified  copy  of  the  record. 
'The  certified  copy  of  the  record  shall  be 
forwarded  to  the  Court  by  the  Plant 
Variety  Protection  Office  on  order  of, 
and  at  the  expense  of  the  appellant  or 
plaintiff. 

Cease  and  Desist  Proceedings 
{  97.600  Rules  of  practice. 

Any  proceedings  instituted  under 
section  128  of  the  Act  for  false  marking 
shall  be  conducted  in  accordance  with 
§§  202.10  through  202.29  of  this  chapter 
(rules  of  practice  under  the  Federal  Seed 
Act)  (7  U.S.C.  1551  et  seq.),  except  that 
all  references  in  those  rules  and 
regulations  to  "Examiner”  shall  be 
construed  to  be  an  Administrative  Law 
Judge,  U.S.  Department  of  Agriculture, 
and  not  an  “Examiner”  as  defined  in  the 
regulations  under  the  Plant  Variety 
Protection  Act. 

Public  Use  Declaration 

{  97.700  Public  interest  in  wide  usage. 

(a)  If  the  Secretary  has  reason  to 
believe  that  a  protected  variety  should 
be  declared  open  to  use  by  the  public 
in  accordance  with  section  44  of  the 
Act,  the  Secretary  shall  give  the  owner 
of  the  variety  appropriate  notice  and  an 
opportunity  to  present  views  orally  or  in 
writing,  with  regard  to  the  necessity  for 
such  action  to  be  taken  in  the  public 
interest. 

(b)  Upon  the  expiration  of  the  period 
for  the  presentation  of  views  by  the 
owner,  as  provided  in  paragraph  (a)  of 
this  section,  the  Secretary  shall  refer  the 
matter  to  the  Plant  Variety  Protection 
Board  for  advice,  including  advice  on 
any  limitations  or  rate  of  remuneration. 

(c)  Upon  receiving  the  advice  of  the 
Plant  Variety  Protection  Board,  the 
Secretary  shall  advise  the  owner  of  the 
variety,  the  members  of  the  Plant 
Variety  Protection  Board,  and  the 
public,  by  issuance  of  a  press  release,  of 
any  decision  based  on  the  provisions  of 
section  44  of  the  Act  to  declare  a  variety 
open  to  use  by  the  public.  Any  decision 
not  to  declare  a  variety  open  to  use  by 
the  public  will  be  transmitted  only  to 
the  owner  of  the  variety  and  the 
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members  of  the  Plant  Variety  Protection 
Board. 

Publication 

§97.800  Publication  of  pubHc  variety 
deacriptiona. 

Volimtary  submissions  of  varietal 
descriptions  of  “public  varieties"  on 
forms  obtainable  from  the  Office  will  be 
accepted  for  publication  in  the  Official 
Journal.  Such  publication  shall  not 
constitute  recognition  that  the  variety  is, 
in  fact,  novel. 

PART  98— MEALS,  READY-TO-EAT 
(MRE’s),  MEATS.  AND  MEAT 
PRODUCTS 

Subpart  A — ^MRE’s,  Meats,  and  Related  Meat 
Food  Products 

Sec. 

98.1  General 

98.2  Definitions 

98.3  Analyses  performed  and  locations  of 
laboratories 

98.4  Analytical  methods 

98.5  Fees  and  charges 

Subpart  B — USDA  Certification  of 
Laboratories  for  the  Testing  of  Trichinae  in 
Horsemeat 

Sec. 

98.100  General 

98.101  Definitions 
98.102-98.600  [Reserved] 

Authority:  Agricultural  Marketing  Act  of 
1946,  Secs.  203, 205,  as  amended:  60  Stat. 
1087, 1090,  as  amended  (7  U.S.C.  1622  and 
1624). 

Subpart  A— MRE'a,  Meats,  and  Related 
Meat  Food  Products 

§98.1  Qartaral. 

Analytical  services  of  meat  and  meat 
food  products  are  performed  for  fat. 
moisture,  salt,  protein,  and  other 
content  specifications. 

§98.2  Definitions. 

Words  used  in  the  regulations  in  this 
subpart  in  the  singular  form  will  import 
the  plural,  and  vice  versa,  as  the  case 


may  demand.  As  used  throughout  the 
regulations  in  this  subpart,  unless  the 
context  requires  other^se,  the 
following  terms  will  be  construed  to 
mean: 

Lard  (Edible).  The  fat  rendered  from 
clean  and  sound  edible  tissues  from 
swine. 

Meals,  Ready-To-Eat  (MRE).  Meals, 
Ready-To-Eat  are  complete  portions  of 
one  meal  for  one  military  person  and  are 
processed  and  packaged  to  destroy  or 
retard  the  growth  of  spoilage-type 
microorganisms  in  order  to  extend 
product  shelf  life  for  7  years. 
Composition  analyses  for  MRE’s  are 
covered  by  the  reimbursable  agreement 
in  the  Memorandums  of  Understanding 
(MOU’s)  between  AMS,  USDA  and  the 
Defense  Personnel  Support  Center, 
Department  of  Defense  (DOD).  These 
DOD.  Defense  Personnel  Support  Center 
(DPSC)  contracts  state  certain  military 
specifications  for  an  acceptable  one 
meal  serving,  retorted  pouched  or  18-24 
serving  hermetically-sealed  tray  packed 
meat,  or  meal  product  regarding 
satisfactory  analyses  for  fat,  salt, 
protein,  moisture  content,  added 
stabilizer  ingredient,  and  sometimes 
microbiological  composition.  MRE’s  are 
for  use  by  the  DOD,  DPSC  as  a 
component  of  operational  food  rations, 
and  as  an  item  of  general  issue  by  the 
military. 

Meat.  ’This  includes  the  edible  part  of 
the  muscle  of  any  cattle,  sheep,  swine, 
or  goats,  which  is  skeletal  or  which  is 
found  in  the  tongue,  in  the  diaphragm, 
in  the  heart,  or  in  the  esophagus,  and 
which  is  intended  for  human  food,  with 
or  without  the  accompanying  and 
overlying  fat,  and  the  portions  of  bone, 
skin,  tendon,  nerve,  and  blood  vessels 
whi^  normally  accompany  the  muscle 
tissue,  and  which  are  not  separated  from 
it  in  the  process  of  dressing.  It  does  not 
include  &e  muscle  found  in  the  lips, 
snout,  or  ears.  ’This  term,  as  applied  to 
products  of  equines,  shall  have  a 
meaning  comparable  to  that  provided  in 

Table  1.— Schedule  Analysis 


Identity 


Schedule  BC  (Beef  chunks,  canned) - - 

Schedule  BJ  (Beef  with  natural  juices,  canned) 

Schedule  CS  (Canned  meatball  stew) . — 

Schedule  GP  (Frozen  ground  pork) . 

Schedule  PJ  (Pork  with  natural  juices,  canned) 

Schedule  RB  (Beef  for  reprocessing) . 

Schedule  RQ  (Beef  roasts  and  grou^  beef)  .... 

Schedule  SB  (Slab  or  sliced  bacon)  ...... - 

Schedule  WS  (Beef  or  wafer  steaks) _ 


this  paragraph  with  respect  to  cattle, 
sheep,  swine,  and  goats. 

Meat  food  product.  Any  article 
capable  for  use  as  hviman  food  (other 
than  meat,  prepared  meat,  or  a  meat  by¬ 
product).  vmcm  is  derived  or  prepared 
wholly  or  in  substantial  part  from  meat 
or  other  portion  of  the  carcass  of  any 
cattle,  sheep,  swine,  or  goats.  An  article 
exempted  ^m  definition  as  a  meat  food 
product  by  the  Administrator,  such  as 
an  organotherapeutic  substance,  meat 
juice,  meat  extract,  and  the  like,  which 
is  used  only  for  medicinal  purposes  and 
is  advertis^  solely  to  the  medical 
profession  is  not  included. 

Ready-to-eat.  The  term  means 
consumers  are  likely  to  apply  little  or  no 
additional  heat  to  the  fully-cooked  and 
the  fully-prepared  food  product  before 
consumption. 

Specifications.  Descriptions  with 
respect  to  the  class,  grade,  other  quality, 
quantity  or  condition  of  products, 
approved  by  the  Administrator,  and 
available  for  use  by  the  industry 
regardless  of  the  origin  of  the 
descriptions. 

Tallow  (Edible).  'The  hard  fat  derived 
frum  USDA  insp^ed  and  passed  cattle, 
sheep,  or  goats. 

Titer.  ’The  measure  of  the  hardness  or 
softness  of  the  tested  material  as 
determined  by  the  solidification  point  of 
fatty  acids  and  expressed  in  degrees 
centigrade  (*C). 

§98.3  Analysee  perfomted  and  locetione 
of  laboratorl^ 

(a)  Tables  1  through  4  list  the  special 
laboratory  analyses  rendered  by  the 
Science  Division  as  a  result  of  an 
agreement  with  the  Livestock  and  Seed 
Division.  The  payment  for  such 
laboratory  services  rendered  at  the 
request  of  an  individual  or  third  party 
served  shall  be  reimbursed  pursuant  to 
the  terms  as  specified  in  the  cooperative 
agreement. 
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Table  2.— Microbiological  analysis 


Type  of  analysis 

Number  of  sanv 
pies  tested 

Psychrotrophic  bacterial  plate  count . . . . . 

1 

Table  3.— Nonschedule  Analysis 


Identity 


Fed  Specification  PP-S-2120B  (Ground  Beef  Products) .. 

Fed  Specification  PP-B-61J  (Sliced  Bacon) . 

Fed  Specification  PP-L-BOOE  (Luncheon  Meat  Canned) 

Ground  Beef  or  Grourxf  Pork . 

Ground  Beef  or  GtoutkI  Pork . 

Pork  Sausage . 

Pork  Sausage  . . 

Pork  Re^*s*»go . 

Mi-P-44131A  (Pork  Steaks,  Flaked,  Formed,  Breaded) .. 
Milwaukee  Pubte  Schools  (BreadedAJnbreaded  Meat) ..... 

Chili  Con  Ccune  Without  Beans . 

A-A-20047-B  . . 

A-A-20136  . . 

A-A-20148  . . . 

Mil-B-S4133  (GL)  . 

Mil-B-44158A  . 

MII-C-44253  . 

Mil-H-44159B  (GL) . 

PP-F-02154  (Army  GL) . 


Table  4.— Lard  and  Tallow  Analysis 


Analyses 


fat . 

fat,  salt  moisture 

faL  salt . . 

fat . 

fat . . 

fat  salt . 

faL  moisture ........ 

fat . 

fat . 

fat . 

fat . 

fat  protein  . 

salt . 

faL  salt . 

faL  salt . 

water  activity . 

faL  salt . 

faL  salt . 

faL  salt,  nK)isture 


Samples 

tested 


Type  of  analysis 

Number  of  sam¬ 
ples  tested 

Fat  analysis  mmmMtaa  (^^^)  . . . 

1 

Fraa  fally  arkls  . 

1 

insnigble  Impurities . 1 . . 

1 

MoisiLira  and  volatHa  matter  . 

1 

f^parHir  gra\4ty  .  .  . 

4-6 

1 

Unsaponifiable  material . 

1 

(b)  Meats,  such  as  ground  beef  or 
ground  pork,  meat  food  products,  and 
MRE’s,  not  covered  by  an  agreement 
with  Livestock  and  Seed  Division,  are 
analyzed  for  fat,  moisture,  salt,  sulfur 
dioxide,  nitrites,  sulfites,  ascorbates, 
citric  acid,  protein,  standard  plate 
counts,  and  coliform  covmts,  among 
other  analyses.  These  food  product 
analyses  are  performed  at  any  one  of  the 
Science  Division  (SD)  field  laboratories 
as  follows: 

(1)  USDA,  AMS,  Science  Division, 
Midwestern  Laboratory,  3570  North 
Avondale  Avenue,  (Chicago,  IL  60618 

(2)  USDA,  AMS,  SD  Aflatoxin 
Laboratory,  107  South  4th  Street, 
Madill,  OK  73446 

(3)  USDA,  AMS,  SD,  Eastern  Laboratory, 
645  Cox  Road,  Gastonia,  NC  28054 

f98.4  Analytical  mathoda. 

(a)  The  majority  of  analytical  methods 
used  by  the  USDA  laboratories  to 
perfom.  analyses  of  meat,  meat  food 


products  and  MRE's  are  listed  as 
follows: 

(1)  Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
(Chemists  (AOAC),  Association  of 
Official  Analytical  C3iemists,  suite  400, 
2200  Wilson  Boulevard,  Arlington,  VA 
22201-3301. 

(2)  U.S.  Army  Individual  Protection 
Directorate’s  Military  Specifications, 
approved  analytical  test  methods  noted 
therein,  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center, 
Kansas  Street,  Natick,  MA  01760-5017. 

(b)  Additional  analytical  methods  for 
these  foods  will  be  used,  from  time  to 
time,  as  approved  by  the  Director. 

§98.5  Face  and  charges. 

(a)  The  fee  charged  for  any  single 
laboratory  analysis  of  meat,  meat  food 
products,  and  MRE’s,  not  covered  by  an 
agreement  with  Livestock  and  Seed 
IMvision,  is  specified  in  the  schedules  of 
charges  in  paragraph  (a)  of  §91.37. 


(b)  The  laboratory  analyses  of  meat, 
meat  food  products,  and  MRE’s  not 
covered  by  a  cooperative  agreement, 
shall  result  in  an  additional  fee,  found 
in  table  7  of  §  91.37,  for  sample 
preparation  or  grinding. 

(c)  The  charge  for  any  requested 
laboratory  analysis  of  meat,  meat  food 

roducts,  and  MRE’s  not  listed  shall  be 
ased  on  the  standard  hourly  rate 
specified  in  §  91.37,  paragraph  (b). 

Subpart  S— USDA  Certification  of 
Laboratories  for  the  Tasting  of 
TricNnaa  in  Horsamaat 

§98.100  General. 

A  laboratory  that  has  met  the 
requirements  for  certification  specified 
in  this  subpart  shall  receive  an  AMS 
Science  Division  certificate  to  approve 
its  analysis  for  trichinella  spiralis  in 
horsemeat.  Certification  would  be 
granted  to  a  qualified  analyst  or  a 
laboratory  based  on  having  the  proper 
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training,  facilities,  and  equipment.  This 
AMS  laboratory  certification  program 
will  enable  horsemeat  exporters  to 
comply  with  trichinae  testing 
requirements  of  the  Eiiropean 
Community. 

198.101  DeflnMona. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  wilt  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

European  Community.  The  European 
Community  (EC)  consists  of  the  initial 
12  European  coimtries  and  the  updated 
and  expanded  membership  of  nations. 
The  original  EC  members  are  Belgium, 
Britain,  Denmark,  France,  Germany, 
Greece,  Ireland,  Italy,  Luxembourg, 
Netherlands,  Portugal  and  Spain. 

Horsemeat.  That  U.S.  inspected  and 
passed  clean,  wholesome  muscle  tissue 
of  horses,  which  is  skeletal  or  which  is 
found  in  the  tongue,  in  the  diaphragm, 
in  the  heart,  or  in  the  esophagus,  with 
or  without  the  accompanying  and 
overlying  fat  and  the  portions  of  sinews, 
nerves,  and  blood  vessels,  which 
normally  accompany  the  muscle  tissue 
and  which  are  not  separated  from  it  in 
the  process  of  dressing. 

Trichinae.  Round  worms  or 
nematodes  of  the  genus  Trichinella, 
which  live  as  parasites  in  man,  horses, 
rats,  and  other  animals. 

Trichinella  spiralis.  A  small  parasitic 
nematode  worm  which  lives  in  the  flesh 
of  various  animals,  including  the  horse. 
When  such  infected  meat  is 
inadequately  cooked  and  eaten  by  man, 
the  live  worm  multiplies  within  the 
body  and  the  larvae  burrow  their  way 
into  the  muscles,  causing  a  disease 
referred  to  as  trichinosis. 

SS  98-102^-98.600  [Reswvedl 

PART  99— STATISTICAL  SCIENCE 
PROGRAM 

Sec 

69.1  General  [Reserved] 

99.2  Definitions  [Reserved] 

99.3  Locations  for  statistical  science 
services 

99.4-99.999  [Reserved] 

Authority:  Agricultural  Marketing  Act  of 
1946,  Secs.  203,  205, 60  Stat.  1087, 1090,  as 
amended,  (7  U.S.C  1622, 1624);  104  Stat. 
3562-3565  (7  U.S.C.  138, 138(a),  138(b), 
138(c),  138(d),  138(e),  138(f),  138(g),  138(h), 
138(i)). 


{99.1  General  [Reservedl. 

§99.2  Definitiona  [Reserved]. 

{  99.3  Locations  for  statiaticai  science 
services. 

The  Science  Division  (SD)  statistical 
science  services  are  performed  at  any 
one  of  the  offices  as  follows: 

(a)  USDA,  AMS,  Science  Division, 
Statistical  Branch,  Kansas  City 
Technical  Center,  10383  No. 

Executive  Hills  Blvd.,  Kansas  City, 

MO  64153 

(b)  USDA,  AMS,  SD,  Statistical  Branch, 
0611  So.  Agriculture  Bldg.,  14th  k 
Independence  Ave.,  SW,  Washington, 
DC  20250 

§§99.4-99.999  [Reserved] 

Part  100— NATIONAL  LABORATORY 
ACCREDITATION  PROGRAM 

Sec. 

100.1  General  [Reserved] 

100.2  Definitions  [Reserved] 

100.3  Location  of  administrative  ofiice 

100.4- 100.999  [Reserved] 

Authority:  Agricultural  Marketing  Act  of 
1946,  Secs.  203,  205, 60  Stat.  1087, 1090,  as 
amended,  (7  U.S.C  1622, 1624);  104  Stat. 
3562-3565  (7  U.S.C.  138, 138(a),  138(b), 
138(c),  138(d),  138(e),  138(f),  138(g),  138(h), 
138(i)). 

§100.1  General  [Reserved]. 

§  100.2  Definitions  [Reserved]. 

§  100.3  Location  of  administrative  office. 

The  Science  Division  (SD)  office  that 
administers  the  National  Laboratory 
Accreditation  Program  is  located  as 
follows: 

USDA,  AMS,  Science  Division,  Office 
of  Chief,  Technical  Services  Branch, 
3521  South  Agriculture  Bldg., 
Washington,  ^  20250. 

§§100.4-100.999  [Reserved] 

Part  101— PESTICIDE  DATA 
PROGRAM 

Sec. 

101.1  General  [Reserved] 

101.2  Definitions  [Reserved] 

101.3  Locations  of  administrative  offices 

101.4- 101.999  [Reserved] 

Authority:  Public  Law  101-624,  Sections 
1321-1330. 

§101.1  General  [Reserved]. 

§101.2  Definitions  [Reserved]. 

§  101.3  Locations  of  administrative  offices. 

The  Science  Division  (SD)  offices  that 
administer  the  Pesticide  Data  Program 
are  located  as  follows: 

(a)  USDA,  AMS,  Science  Division,  8700 
Centreville  Rd.,  suite  200,  Manassas, 
Virginia  22110 


(b)  USDA,  AMS,  Science  Division, 

Office  of  Director,  3507  So. 

Agricultiue  Bldg.,  Washington,  DC 
20250 

.§§101.4-101.999  [Reserved] 

Parts  102-109— [RESERVED] 

Part  110— RECORDKEEPING  ON 
RESTRICTED  USE  PESTICIDES  BY 
CERTIRED  APPUCATORS;  SURVEYS 
AND  REPORTS 

Sec. 

110.1  Scope  [Reserved] 

110.2  Definitions  [Reserved] 

110.3  Records,  retention,  and  access  to 
records  [Reserved] 

110.4  Demonstration  of  compliance 
[Reserved] 

110.5  Availability  of  records  to  facilitate 
medical  treatment  [Reserved] 

110.6  Federal  cooperation  with  States 
[Reserved] 

110.7  Penalties  [Reserved] 

110.8  Rules  of  practice  [Reserved] 

110.9  Locations  of  administrative  offices 
Authority:  7  U.S.C.  136i-l:  7  U.S.C  1624. 

§110.1  Scope  [Reserved]. 

§  110.2  Definitions  [Reserved]. 

§110.3  Records,  retention,  and  access  to 
records  [Reserved]. 

§  1 10.4  Demonstration  of  compliance 
[Reserved]. 

§  1 1 0.5  Availability  of  records  to  facilitata 
medical  treatment  [Reserved]. 

§110.6  Federal  cooperation  with  States 
[Reserved]. 

§110.7  Penalties  [Reserved]. 

§  110J  Rules  of  practice  [Reserved]. 

§  1 10.9  Locations  of  administrative  offices. 

The  Science  Division  (SD)  offices  that 
administer  the  Recordkeeping  Program 
are  located  as  follows: 

(a)  USDA,  AMS,  Science  Division,  8700 
Centreville  Rd.,  suite  200,  Manassas, 
Virginia  22110 

(b)  USDA,  AMS,  Science  Division, 
Office  of  Director,  3507  So. 
Agricultmre  Bldg.,  Washington,  DC 
20250 

PARTS  111-159— [RESERVED] 

Dated:  February  23, 1993. 

L.P.  Massaro, 

Acting  Administrator. 

[FR  Doc.  93-4750  Filed  3-8-93;  'J;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 
[A-91>74;  FRL-4601-8] 

List  of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Requirements  for  Petitions 
Under  Section  112(r)  of  the  Clean  Air 
Act  as  Amended 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  rule;  extension  of 
comment  period  and  notice  of  public 
hearing. 

SUMMARY:  On  January  19, 1993  the 
Environmental  Protection  Agency 
proposed  a  list  of  regulated  substances 
and  threshold  quantities  as  required 
under  section  112(r)  of  the  Clean  Air 
Act  as  amended.  ^A  also  proposed  the 
requirements  for  the  petition  process 
that  will  be  usedio  add  or  delete 
substances  horn  the  final  list.  The  list 
and  threshold  quantities  will  determine 
the  need  for  owners  and  operators  of 


facilities  to  comply  with  future 
regulations  under  112(r)  of  the  Clean  Air 
Act  as  amended,  addrmsing  the 
prevention  and  detection  of  acddantal 
releases.  This  notice  extends  the  puUic 
comment  period  for  the  proposed  rule 
and  schedules  a  public  hearing. 

DATES:  The  comment  period  for  the 
proposed  rule  will  be  extended  from  the 
original  closing  date  of  March  22, 1993 
to  May  14, 1993. 

EPA  will  hold  a  public  hearing  on  this 
proposed  rule  on  April  12, 1993,  from 
9:30  a.m.  to  3:30  p.m.  Individuals  who 
wish  to  participate  in  the  public  hearing 
must  register  as  participants  and  must 
submit  their  written  statements  in  full 
on  or  before  April  2, 1993. 

ADDRESSES:  Comments  on  the  proposed 
rule  may  be  mailed  or  submitted  to: 
Environmental  Protecticm  Agency,  Air 
Docket  (LE-131),  Attn:  Docket  No.  A- 
91-74,  Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  20460. 

The  public  hearing  will  be  held  at  the 
EPA  Headquarters  Auditoriiim,  401  M 
St.,  SW.,  Washington,  DC  20460. 

Written  statements  for  the  public 


hearing  should  be  mailed  to  Vanessa 
Rodriguez,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
OS-120,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
DC  20460.  Those  wishing  to  present 
statements  at  the  public  hearing  must 
call  (703)  218-2570  to  register. 
Statements  for  the  public  hearing  as 
well  as  comments  on  the  propos^  rule 
must  be  submitted  in  duplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Rodriguez,  (202)  260-7913, 
Chemical  Emergency  Preparedness  and 
Prevention  Office,  OS-1 20, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460,  or 
the  Emergency  Planning  and 
Community  Right-to-Know  Hot  Line  at 
1-800-535-0202. 

Dated:  March  1, 1993. 

Richard  ).  Guimond, 

Assistant  Surgeon  General,  USPHS. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

(PR  Doc.  93-5263  Filed  3-6-93;  8:45  am] 
BiuiNQ  cooe  asae-ao-M 


Tuesday 
March  9,  1993 


Part  IV 

Department  of 
Education 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  230, 231, 236,  and  238 
RIN1810-AA66 

Drug-Free  Schools  and  Communities 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  title  34 
of  the  Code  of  Federal  Regulations  (CFR) 
to  add  a  new  part  238  containing 
regulations  for  the  Drug-Free  Schools 
and  Communities  Counselor  Training 
Grants  Program,  which  is  authorized  by 
the  Drug-Free  Schools  and  Commimities 
Act  of  1986  (Act),  as  amended  by  the 
Crime  Control  Act  of  1990  (1990 
Amendments)  (Pub.  L  101-847).  The 
Secretary  also  makes  technical 
amendments  to  34  CFR  parts  230,  231, 
and  236. 

EFFECTIVE  DATE:  These  regulations  take 
eflect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  annoimcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  MFORMATION  CONTACT:  Bill 
Mattocks,  U.S.  Department  of 
Education,  400  M^land  Avenue  SW., 
Washington  DC  20202-  6439. 

Telephone  (202)  401-1258.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 

DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  MFORMATION:  The  1990 
Amendments  to  Part  C  of  the  Drug-Free 
Schools  and  Communities  Act — 
Training  of  Teachers,  Cmmselors,  and 
School  Personnel— established  the 
Counselor  Training  Grants  Program 
(Section  5129  of  the  Act). 

Grants  imder  the  Counselor  Training 
Grants  Program  are  awarded  to  provide 
additional  financial  assistance  to  State 
educational  agencies  (SEAs),  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs), 
and  consortia  of  these  organizations  to 
establish,  expand,  and  enhance 
programs  and  activities  for  the  training 
of  counselors,  social  workers, 
psychologists,  or  nurses  who  are 
providing,  or  will  provide,  drug  abuse 
prevention,  counseling,  or  referral 
services  in  elementary  and  secondary 
schoob.  Granb  also  may  be  awarded  to 
private  nonprofit  agencies  that  have  an 
agreement  with  an  LEA  to  provide 
training  in  drug  abuse  counseling  for 


individuab  who  will  provide  the 
counseling  in  the  schoob  of  that  LEA. 

The  regulations  describe  the 
personnel  eligible  to  receive  training 
under  the  program  in  terms  of 
professional  training  and  certification, 
as  well  as  employment  status.  In 
addition  to  coimselors,  social  workers, 
nurses,  and  psycholomsb,  who  are 
currently  serving  studenb  in  elementary 
and  secondary  spools,  these 
regulations  also  include,  as  eligible 
personnel,  coimselors,  social  workers, 
nurses,  and  psycholomsts  with  evidence 
that  they  will  1^  employed  to  serve 
students  in  elementary  and  secondary 
schoob.  The  key  factor  in  designating 
personnel  eligible  to  receive  training  is 
the  assurance  that  the  resulb  of  the 
training  will  be  of  immediate  benefit  to 
students  in  elementary  and  secondary 
schoob.  The  regulations  also  identify 
the  organizations  eligible  as  grantees; 
clarify  application  requiremenb  and 
allowable  activities;  authorize  funding 
priorities;  and  establish  the  selection 
criteria  to  be  used  in  the  review  of  grant 
applications  by  adopting  the  criteria 
currently  used  in  34  CFR  231.22. 

The  Counselor  Training  Granb 
Promm  provides  resources  directly 
applicable  to  the  accomplishment  of 
National  Education  Goal  six:  safe  and 
drug-free  schoob. 

Public  Comment 

On  September  23, 1992  the  Secretary 
publish^  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Feder^  Register  (57  FR  44046). 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  Secretary  did  not  receive  any 
commenb,  and  except  for  the  addition 
of  technical  amendments  to  34  CFR 
parts  230  and  236,  there  are  no 
differences  between  the  NPRM  and 
these  final  regulations. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportimity  to  comment  on  proposed 
regulations.  Most  of  the  changes  in  these 
final  regulations  were  published  for 
public  comment  on  September  23, 1992. 
However,  some  of  the  Ganges  are 
technical  amendments  needed  to 
conform  the  regulations  to  statutory 
changes  and  previous  amendmenb  to 
the  l^ucation  Department  General 
Administrative  Regulations.  Public 
comment  would  have  no  effect  on  the 
content  of  these  changes.  Therefore,  the 
Secretary  has  determined  that 


publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  public 
interest  under  5  U.S.C.  5&3(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  ma)<Mr 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested  ■ 
commenb  on  whether  the  propped 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  firom  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  firom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjecb 

34  CFR  Part  230 

Drug  abuse,  Drug-Free  schools  and 
communities.  Education,  Elementary 
and  secondary  education.  Grant 
programs — ^Education,  Local  educational 
agencies.  Reporting  and  recordkeeping. 

34  CFR  Part  231 

Drug  abuse.  Drug-Free  schools  and 
communities.  Education,  Elementary 
and  secondary  education.  Grant 
programs — Education,  Local  educational 
agencies.  Reporting  and  recordkeeping. 

34  CFR  Part  236 

Drug  abuse,  Drug-Free  schools  and 
communities.  Education,  Elementary 
and  secondary  education.  Grant 
programs — Education,  Local  educational 
agencies.  Reporting  and  recordkeeping. 
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34  CFR  Part  238 

Drug  abuse,  Drug-Free  schools  and 
commimities,  Education,  Elementary 
and  secondary  education.  Grant 
programs — Education,  Local  educational 
agencies.  Reporting  and  recordkeeping. 

Dated:  February  10, 1993. 

Richard  W.Riky. 

Secretayof  Educ(aioB. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.199  Drug-Free  Schools  and 
CommuBities  Hawaii^  Natives  Program; 
84.188  Drug-Free  Schools  and  Communitiee 
Regional  Centers  Program;  Drug-Free  Schools 
and  Communities  Counselor  Training 
Program  Catalog  of  Federal  Domestic 
Assistance  Number  has  not  been  assigned) 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  revising 
parts  230. 231,  and  236,  and  adding  a 
new  part  238  as  follows: 

PART  230-OflUG-FREE  SCHOOLS 
AND  COMMUNITIES-HAWAIIAN 
NATIVES-PROGRAM 

1.  The  authority  citaticm  for  part  230 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  3214,  unless 
otherwise  noted. 

2.  The  authority  citation  following 
each  section  of  Part  230  except  §  230.30 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C  3214) 

3.  Secticm  230.4  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (dk  and 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

S  230.4  What  regulationa  apply? 
***** 

(а)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovemmratal 
Review  of  Departmmit  of  ^ucation 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Ckants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(б)  34  CTR  part  81  (General  Education 
Provisions  Act — ^Enforcement) 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 


Cfovemmentwide  Requirements  for 
Drug-Free  Wcvkplace  (Grants)). 

(9)  34  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  Student  Rights 
in  Research,  Experimental  Programs, 
and  Testing  in  34  CFR  part  98. 

(c)  The  regulations  for  Family 
Educational  Rights  and  Privacy  in  34 
CFR  part  99. 

***** 

4.  Section  230.5  is  am«aded  by 
removing  '‘4134(b)”  in  paragraph  (a), 
and  adding,  in  its  place,  ‘‘5134(b)”,  and 
removing  ‘‘4141(h)(1)”  in  the  authority 
citation  following  paragraph  (a)  and 
adding,  in  its  pkiro  ‘‘5141(bKl)”. 

5.  Section  230.30  is  mnended  by 
correcting  the  secrtion  designation  in  the 
text  and  revisii^  the  authority  citation 
to  read  as  follows: 

(Authority;  20  U.S.C  3214,  3224) 

PART  231— DRUG-FREE  SCHOOLS 
AND  COMMUNITIES— GENERAL 
PROVISIONS 

6.  The  authority  citation  for  part  231 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  3201, 3202, 3203, 

3211,  3212,  3216,  unless  otherwise  noted. 

7.  The  authority  citation  following 
each  secticm  of  part  231  except  §  231.30 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  3201, 3202, 3203,  3211, 
3212,3216) 

8.  Section  231.1  is  revised  to  read  as 
follows: 

f  231.1  What  are  the  Druj^reeSchoole 
and  Conununitiaa  Programa? 

The  programs  described  in  34  CFR 
parts  232,  233,  234,  235,  and  238 
provide  assistance  for  drug  and  alcohcd 
abuse  education  and  preventicm 
projects. 

(Authority:  20  US-C  3201,  3202,  3203,  3211, 

3212,  3216) 

9.  Section  231.3  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

i231.3  What  regulationa  apply  to  these 
programs? 

***** 

(a)  The  Educaticm  Department  General 
Aclministrative  Regulations  (EDGAR) 
are  as  follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Educaticm,  Hospitals,  and  Nonprofit 
Organizaticms). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  OTt  part  79  (Intergovernmental 
Review  of  Department  c^^uc^aticm 
Programs  and  Adrvities). 


(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Qrants 
and  Cooperative  Agreements  to  State 
and  Lcxail  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Art — Enfoicament). 

(7)  34  CFR  part  82  (New  Re^dions 
on  Lobbying). 

(8)  34  CFR  part  85  ((k>vernmentwide 
Debarment  and  Suspensicm 
(Nonprcxmrement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Wc^place  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schcxils 
and  (Campuses). 


(d)  The  regulations  in  34  CFR  parts 
231. 232,  233,  234,  235,  and  238. 

10.  In  §  231.4,  (Mtagraphs  (a),  (b),  and 
(c)  are  ammded  by  adding  ”,  and  238” 
following  “parts  232-235”. 


PART  236-(AMENDED] 

11.  The  title  of  part  236  is  revised  to 
read  as  follows: 

PART  236— DRUG-FREE  SCHOOLS 
AND  COMMUNITIES— REGIONAL 
CENTERS  PROGRAM 


12.  The  authority  citation  for  part  236 
ccmtinues  to  read  as  follows: 

(Authority:  20  U.S.C  3215,  unless  otherwise 
noted) 

13.  The  authority  citation  following 
each  secrtion  of  part  236  except  §  236.41 
is  revised  and  an  authority  citation  is 
added  following  §  236.2  to  read  as 
follows: 

(Authority:  20  U.S.C  3215) 

14.  Section  236.9  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (dk  and 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 


S236.9  What  regulations  apply? 
***** 

(а)  The  Education  Department  General 

Aclministrative  Regulations  (EDGAR)  as 
follows: _ 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Educ:ation,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definiticms  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (faitergovmnmental 
Review  of  Department  of  Educ:ation 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  tkmperative  Agreements  to  State 
and  Local  Governments). 

(б)  34  CFR  part  81  (General  Education 
Provisions  Art — Enfort»m«»t) 
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(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  Student  Rights 
in  Research,  Experimental  Programs, 
and  Testing  in  34  CFR  part  98. 

(c)  The  regulations  for  Family 
Educational  Rights  and  Privacy  in  34 
CFR  part  99. 

***** 

15.  Section  236.10  is  amended  by 
removing  “4141“  in  paragraph  (a),  and 
adding,  in  its  place,  “5141”. 

16.  Ihe  authority  citation  following 
§  236.41  is  revised  to  read  as  follows: 
(Authority:  20  U.S.C  3224) 

17.  A  new  part  238  is  added  to  read 
as  follows: 

PART  238-ORUG-FREE  SCHOOLS 
AND  COMMUNITIES  COUNSELOR 
TRAINING  GRANTS  PROGRAM 

Sec. 

238.1  What  U  the  Drug-Free  Schools  and 
Communities  Counselor  Training  Grants 
Program? 

238.2  What  parties  are  eligible  for  a  grant 
under  this  program? 

238.3  What  p^es  may  grantees  train 
under  this  program? 

238.4  What  must  an  application  include? 

238.5  What  types  of  projects  may  the 
Secretary  assist  under  this  program? 

238.6  How  does  the  Secretary  establish 
priorities  for  this  program? 

238.7  What  regulations  apply  to  this 
program? 

Authority:  20  U.S.C  3202,  3203,  unless 
otherwise  noted. 

5238.1  What  is  ttw  Drug-FrM  Schools  and 
Comnumitiss  Counselor  Training  Grants 
Program? 

The  Drug-Free  Schools  and 
Commtmities  Counselor  Training  Grants 
Program  provides  assistance  to 
establish,  expand,  or  enhance  programs 
and  activities  for  the  training  of 
cotuiselors,  social  workers, 
psychologists,  or  nvirses,  who  are 
providing,  or  will  provide,  drug  abuse 
prevention,  counseling,  or  referral 
services  in  elementary  and  secondary 
schools. 

(Authmity:  20  U.S.C  3202) 

1238.2  What  partias  are  aligibla  for  a  grant 
under  this  program? 

The  Secretary  may  award  grants 
under  this  program  to  SEAs,  LEAs, 

IHEs,  consortia  of  these  organizations, 
and  any  private  nonprofit  agency  that 
has  entered  into  a  written  agreement 


with  an  LEA  to  provide  training  in  drug 
abuse  coimseling  to  individuals  who 
will  provide  counseling  in  the  schools 
of  that  LEA. 

(Authority:  20  U.S.C  3202, 3203) 

1238.3  What  parties  may  grantees  train 
under  this  program? 

Under  this  program,  grantees  may 
train  counselors,  social  workers, 
psychologists,  or  nurses  who — 

(a)  Possess  a  ctirrently  valid  State 
license,  credential,  or  certificate 
entitling  them  to  practice  as  a  coimselor, 
social  worker,  psychologist,  or  nurse; 
and 

(b)  Are  currently  employed  by,  or 
under  contract  with,  or  can  provide 
evidence  that  they  will  be  employed  by, 
one  of  the  eligible  parties  listed  in 

§  238.2  to  provide  drug  abuse 
prevention,  coimseling,  or  referral 
services  in  an  elementary  or  secondary 
school. 

(Authority:  20  U.S.C  3202) 

§238.4  What  must  an  application  include? 

Each  application  must — 

(a)  Describe  the  activities  and 
programs  to  be  carried  out  with  the 
funds  made  available; 

(b)  Contain  an  estimate  of  the  cost  for 
the  establishment  and  operation  of  the 
activities  and  programs; 

(c)  Provide  assurances  that  the 
Federal  funds  made  available  will  be 
used  to  supplement  and,  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  the  absence  of  those  Federal 
funds,  be  made  available  by  the 
applicant  for  the  purpose  described  in 
this  part,  and  in  no  case  to  supplant 
these  funds; 

(d)  Provide  assurances  of  compliance 
with  the  provisions  of  this  part, 
including — 

(1)  Assurances  that  all  persons  trained 
imder  this  grant  possess  a  currently 
valid  State  license,  credential,  or 
certificate  entitling  them  to  practice  as 

a  counselor,  social  worker,  psychologist, 
or  nurse;  and 

(2)  Assurances  that  all  persons  trained 
under  the  grant  are  currently  employed, 
or  imder  contract,  or  can  provide 
evidence  that  they  will  be  employed  to 
provide  drug  abuse  prevention, 
counseling,  or  referral  services  in  an 
elementary  or  secondary  school; 

(e)  Discuss  how  the  training  to  be 
provided  under  the  grant  will  assist  the 
applicant  to¬ 
ll)  Increase  the  number  of  school 

personnel  who  are  trained  to  provide 
drug  abuse  counseling  services;  and 

(2)  Improve  the  quality  of  drug  abuse 
counseling  services  offered  by  the 
applicant  or  the  LEA  concerned;  and 


(f)Jhovide,  in  the  case  of  an 
application  ^m  a  private  nonprofit 
agency,  a  copy  of  the  written  agreement 
between  the  agency  and  an  LEA,  under 
which  the  agency  will  provide  training 
in  drug  abuse  counseling  to  individuals 
who  will  provide  counseling  in  the 
schools  of  the  LEA. 

.(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0552.) 
(Authority:  20  U.S.C  3202,  3203) 

§238.5  What  types  of  projects  may  the 
Secretary  assist  under  this  program? 

The  Secretary  may  fund  projects 
that — 

(a)  Establish,  expand,  or  enhance 
programs  and  activities  for  the  training 
of  s^ool  counselors,  social  workers, 
psychologists,  or  nurses  in  the 
recognition  of  signs  and  symptoms  of 
the  use  of  alcohol,  steroids,  and  other 
illegal  drugs,  and  in  the  pharmacology 
of  (hugs; 

(b)  Train  scdiool  counselors,  sotdal 
workers,  psycdiologists,  or  nurses,  who 
work  with  hi^-risk  youth,  in  the  area 
of  drug  and  alcohol  abuse  education  and 
prevention; 

(c)  Train  school  counselors,  scxnal 
workers,  psychologists,  or  nurses  in  the 
implementation  of  drug  prevention  and 
education  programs,  including  programs 
that  involve  family  members  and  f(x:us 
on  children  of  alcoholics,  (diildren  firom 
families  that  are  dysfunctional  because 
of  problems  related  to  alcohol  and 
drugs,  and  children  with  social 
problems  that  stem  from  addiction;  or 

(d)  Train  school  counselors,  sexual 
woriters,  psychologists,  or  nurses  on 
how  to  prevent  and  eliminate  the  use  of 
alcohol  and  other  drugs  among  our 
Nation’s  youth  by  expanding  and 
improving  drug  abuse  education  and 
prevention  through  intervention, 
counseling,  and  referral  services,  and  on 
methods  of  providing  positive 
alternative  activities  to  alcohol  and 
other  drug  use. 

(Authority:  20  U.S.C.  3202,  3203) 

§238.6  How  doM  the  Secretary  eetablish 
prioritiee  for  this  program? 

(a)  The  Secuutary  selects  priorities  by 
taking  into  consideration  unmet 
national  needs  for  drug  and  alcohol 
abuse  education  and  prevention. 

(b)  The  Securetary  may  sele(t  as  a 
priority  one  or  more,  or  a  combination, 
of  the  types  of  projects  listed  in  §  238.5. 
The  Sectary  may  limit  any  priority  to 
a  parti(uilar  Mucational  level,  type  of 
substance  abuse,  or  type  of  personnel  to 
be  trained,  including  counselors,  s(xual 
workers,  psychologists,  or  nurses. 

(Authority:  20  U.S.C  3202, 3203) 


Federal  Register  /  Vol.  58,  No.  44  /  Tuesday,  March  9,  1993  /  Rules  and  Regulations 


13179 


f 238.7  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Drug-Free  Schools  and  Communities 
Counselor  Training  Grants  Program: 

(a)  The  regulations  in  34  CFR  part 
231. 

(b)  The  regulations  in  this  part  238. 
(Authority:  20  U.S.C  3202,  3203) 

[FR  Doc.  93-5321  Piled  3-8-93;  8:45  am] 
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The  President 


Presidential  Determination  No.  93-15 — 
Determination  Pursuant  to  Section  2(c)(1) 
of  the  Migration  and  Refugee  Assistance 
Act  of  1962,  as  Amended 

Proclamation  6532 — Save  Your  Vision 
Week,  1993 

Proclamation  6533 — Irish-American 
Heritage  Month,  1993 
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Title  3— 

The  President 


IFR  Doc.  93-5601 
Filed  3-6-93;  11:18  am] 
Billing  code  319S-01-M 


Presidential  Determination  No.  93-15  of  February  27,  1993 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $5,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  Haitian  refugee  applicants.  These  funds 
may  be  contributed  on  a  multilateral  or  bilateral  basis,  as  appropriate,  to 
international  organizations,  private  voluntary  organizations  and  other  non¬ 
governmental  organizations  engaged  in  this  relief  effort,  as  well  as  to  cover 
Department  of  State  refugee-related  administrative  support  costs. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority,  and  to  publish  this  determination  in  the  Federal  Register. 
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Proclamation  6532  of  March  5,  1993 

Save  Your  Vision  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Vision  is  a  remarkable  gift.  Providing  nearly  40  percent  of  tdl  sensory  input 
to  the  brain,  our  eyes  allow  us  to  read,  drive,  and  experience  many  of 
life's  greatest  pleasures.  Vision,  however,  is  an  extremely  fragile  gift,  one 
that  can  dim  with  injury  or  the  onset  of  disease.  Moreover,  it  is  a  gift 
that,  with  few  exceptions,  cannot  be  restored  once  it  is  lost. 

Thus,  given  the  important  but  delicate  nature  of  good  vision  in  our  lives, 
it  is  tragic  that  each  year  thousands  of  Americans  suffer  vision  loss  that 
might  have  been  prevented. 

Having  a  periodic  eye  examination  is  an  effective  and  simple  way  for  most 
of  us  to  prevent  this  tragedy  from  occurring  in  our  lives.  A  comprehensive 
eye  examination  can  provide  an  early  warning  of  developing  eye  disease 
and  allow  an  eye  care  professional  the  opportunity  to  initiate  appropriate 
treatment. 

Both  glaucoma  and  diabetes  are  potentially  blinding  diseases  that  can  be 
controlled  and  treated  effectively,  if  detected  early.  However,  each  remains 
a  leading  cause  of  blindness  in  the  United  States.  People  at  high  risk  for 
glaucoma,  African  Americans  over  the  age  of  40  and  everyone  over  the 
age  of  60,  should  receive  an  eye  examination  at  least  every  two  years 
to  reduce  the  risk  of  blindness. 

For  people  with  diabetes,  a  regular  eye  examination  is  an  absolute  necessity. 
People  with  diabetes  who  have  their  eyes  examined  through  dilated  pupils 
at  least  once  a  year  take  a  responsible  preventive  measure  in  protecting 
their  vision. 

Children  also  need  early  and  regular  eye  examination.  Even  the  seemingly 
healthiest  child  may  have  an  imsuspected  visual  problem  that  needs  prompt 
attention.  A  routine  checkup  can  identify  such  disorders  in  time  for  effective 
treatment,  sparing  the  child  a  lifetime  of  visual  impairment. 

Guarding  against  eye  injuries  is  important  for  all  members  of  our  society. 
Both  in  the  home  and  workplace,  people  should  wear  appropriate  face 
masks,  goggles,  or  safety  glasses  when  working  with  chemicals  or  machinery 
that  might  be  dangerous  to  the  eyes.  If  possible,  athletes  should  also  wear 
protective  eye  wear,  and  children  should  be  taught  the  basic  principles 
of  eye  safety  from  an  early  age. 

To  encourage  Americans  to  cherish  and  protect  their  vision,  the  Congress, 
by  a  joint  resolution  approved  December  30,  1963  (77  Stat.  629;  36  U.S.C. 
169a),  has  authorized  and  requested  the  President  to  proclaim  the  ffrst 
week  in  March  of  each  year  as  “Save  Your  Vision  Week.” 

•NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  designate  the  week  beginning  March  7,  1993,  as 
Save  Your  Vision  Week.  I  urge  all  Americans  to  participate  in  the  observance 
by  making  eye  care  and  eye  safety  an  important  part  of  their  lives.  Also, 
I  invite  eye  care  professionals,  the  communications  media,  and  all  public 
and  private  organizations  committed  to  the  goal  of  sight  conservation  to 
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join  in  activities  that  will  make  Americans  more  aware  of  the  steps  they 
can  take  to  protect  their  vision. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


[FR  Doc.  93-5609 
Filed  3-6-93:  11:33  am) 
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Proclamation  6533  of  March  6,  1993 

Irish-American  Heritage  Month,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  story  of  the  Irish  in  America,  of  those  millions  of  Americans  who 
trace  their  ancestry  back  to  the  Emerald  Isle,  is  typical  of  so  many  American 
immigrants,  yet  is  also  uniquely  influenced  by  the  rich  culture  of  Ireland. 
Like  so  many  of  our  forebears,  they  came  to  this  land  seeking  a  better 
future.  In  Ihe  process  of  becoming  Americans,  they  changed  themselves, 
changed  America,  and  changed  the  world. 

By  1776,  300,000  natives  of  Ireland  had  already  emigrated  to  the  Colonies. 
They  fought  bravely  in  the  American  Revolution  and  helped  to  establish 
a  new  Nation.  Eight  signatories  of  the  Declaration  of  Independence  were 
of  Irish  origin.  In  the  early  years  of  the  young  Republic,  as  workers  on 
the  canals  and  railroads,  they  played  a  major  role  in  the  settlement  of 
the  West. 

However,  it  was  not  until  the  great  potato  famine  of  the  late  1840s  that 
the  trickle  of  Irish  immigration  became  a  flood.  More  than  one  million 
Irish  men  and  women  came  to  the  United  States  during  that  period.  They 
moved  primarily  into  our  great  cities,  which  they  quickly  transformed  into 
the  bustling  beehives  of  activity  that  they  have  been  ever  since. 

Confronted  by  prejudice  and  sign  after  sign  proclaiming  "No  Irish  Need 
Apply,"  the  new  immigrants  immersed  themselves  in  the  politics  of  such 
cities  as  New  York,  Boston,  and  Chicago.  In  fact,  the  political  legacy  of 
the  Irish-American  community  may  well  be  the  most  important  of  all  its 
contributions  to  our  Nation.  Presidents  John  F.  Kennedy  and  Ronald  Reagan, 
as  well  as  16  other  Presidents,  have  proudly  proclaimed  their  Irish-American 
heritage.  America  has  been  blessed  by  the  leadership  of  other  Irish  Americans 
as  well,  including  Mike  Mansfield,  Tip  O’Neill,  and  Tom  Foley  in  the 
Congress,  and  A1  Smith,  Ray  Flynn,  and  Richard  Daley  at  the  State  and 
local  levels. 

However,  the  contributions  of  Irish  Americans  go  well  beyond  politics. 
In  Washington,  D.C.,  alone,  James  Hoban  designed  and  supervised  the  con¬ 
struction  of  the  White  House  and  assisted  in  the  construction  of  the  Capitol; 
Colonel  Thomas  Lincoln  Casey  completed  the  construction  of  the  Washington 
Monument  after  it  had  been  abandoned  during  the  Civil  War;  and  William 
Wilson  Corcoran  founded  the  gallery  that  now  t^ars  his  name. 

Irish  Americans  have  also  enriched  the  culture  of  their  adopted  land.  Whether 
we  think  of  Finley  Peter  Dunne,  who  satirized  politics  in  the  early  20th 
century;  Jimmy  Breslin,  who  has  done  much  the  same  more  recently;  or 
Eugene  O’Neill,  one  of  the  great  playwrights  of  all  time,  the  Irish  contribution 
to  American  literature  is  broad  and  deep.  In  the  performing  arts,  composer 
George  M.  Cohan,  dancer  Gene  Kelly,  and  actress  Grace  Kelly  have  come 
to  symbolize  America  to  the  world. 
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In  tribute  to  all  Irish  Americans,  the  Congress,  by  House  Joint  Resolution 
500,  has  designated  March  1993  as  “Irish-American  Heritage  Month"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ¬ 
ance  of  this  month. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  proclaim  March  1993  as  Irish-American 
Heritage  Month.  I  urge  all  Americans  to  observe  this  month  with  appropriate 
ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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